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MEMORANDUM DECISION–NOT FOR PUBLICATION

BAKER, JUDGE


Appellants-Plaintiffs Perry and Debra Cloyd (the Cloyds) appeal the order dismissing their action against Appellee-Defendant Bette Pasternak for the failure to prosecute pursuant to Ind.Trial Rule 41(E).  Specifically, the Cloyds claim that 1) evidence does not show they failed to prosecute their claims, 2) the trial court improperly based its dismissal on their failure to act after the court set the T.R. 41(E) hearing, and 3) the trial court erred by dismissing the case without conducting an evidentiary hearing.

FACTS


On July 24, 1996, Perry Cloyd and Bette Pasternak were involved in a vehicle collision in downtown Indianapolis.  The Cloyds filed a complaint against Pasternak on July 8, 1998.  The summons to be served upon Pasternak was not deliverable as addressed.  

No further action was taken until the trial court set the case for a T.R. 41(E) call-of-the docket hearing on July 19, 1999.
  On July 16, 1999, the Cloyds petitioned to remove the cause from the call of the docket.  In particular, the Cloyds asserted that Perry Cloyd’s medical condition was quiescent and that removal would allow the case to be prosecuted normally in the future.  The trial court granted the motion but set the matter for another T.R. 41(E) hearing on September 3, 1999, signaling that the case would be dismissed without prejudice at that time.

Evidently, the trial court removed the case from the T.R. 41(E) docket because, on August 26, 1999, counsel for Pasternak filed her appearance.  On September 9, 1999, the Cloyds issued an alias summons, and, on September 20, 1999, Pasternak filed her answer.  On October 12, 1999, Pasternak filed a jury trial request and, on February 23, 2000, the court granted her motion to compel discovery.

No further action occurred for approximately four months when, on June 22, 2000, the trial court scheduled a third T.R. 41(E) hearing for July 17, 2000, at 8:30 a.m.  The court again warned that the case would be dismissed without prejudice at that time.  The Cloyds did not contest the court’s action until July 17, 2000, the day of the hearing.  At that time, they asked the court to remove the case from the call of the docket, asserting that they were prepared to serve discovery requests.  Attached to their motion were two exhibits:  “PLAINTIFFS’ FIRST SET OF INTERROGATORIES TO DEFENDANT” and “PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION.”  Record at 15-42.
  The Cloyds further explained that the case was “ready for mediation and for a jury trial setting once their discovery is answered.”  R. at 14.

On July 19, 2000, the court denied the Cloyds’ motion.  The next day, the court dismissed the case without prejudice.  The Cloyds now appeal.

DISCUSSION AND DECISION
I.  Standard of Review
The trial court’s authority to dismiss for failure to prosecute arises from its administrative discretion to conduct its business.  Gray v. Westinghouse Elec. Corp., 624 N.E.2d 49, 55 (Ind. Ct. App. 1993), trans. denied.  The authority is also found in T.R. 41(E), which reads in part:

Whenever there has been a failure to comply with these rules or when no action has been taken in a civil case for a period of sixty [60] days, the court, on motion of a party or on its own motion shall order a hearing for the purpose of dismissing such case.  The court shall enter an order of dismissal at plaintiff’s costs if the plaintiff shall not show sufficient cause at or before such hearing.

Metcalf v. Estate of Hastings, 726 N.E.2d 372, 373 (Ind. Ct. App. 2000), trans. denied.

We construe T.R. 41(E) “‘to secure the just, speedy and inexpensive determination of every action.’”  Benton v. Moore, 622 N.E.2d 1002, 1005 n.4 (Ind. Ct. App. 1993) (quoting Ind.Trial Rule 1).  Further, we reverse a T.R. 41(E) dismissal for failure to prosecute only when there is an abuse of discretion, which occurs if the trial court’s decision is against the logic and effect of the facts and circumstances before it.  Lee v. Friedman, 637 N.E.2d 1318, 1320 (Ind. Ct. App. 1994).  We affirm the dismissal if there is any evidence which supports the trial court’s decision.  Id.

II.   Dismissal for Failure to Prosecute

The Cloyds first insist that there is insufficient evidence to show they failed to prosecute their claims against Pasternak.  The Cloyds argue that the personal injury case had been “closed” only nine months and that discovery was still being conducted.  Appellant’s brief at 6.

The record shows, however, that the Cloyds failed to actively prosecute the action from the outset.  Three times, the trial court set a T.R. 41(E) hearing.  Once, the court granted the Cloyds’ request to remove the case from the T.R. 41(E) call of the docket, apparently based on their declaration that the case would be more actively prosecuted in the future.  Nevertheless, the Cloyds still did not move the litigation toward resolution.  During the period immediately preceding the dismissal, specifically, from September 9, 1999, to July 17, 2000, the Cloyds took no action of record.  Although they claim they were participating in discovery, they responded to Pasternak’s discovery requests only after being compelled to do so.  More significantly, they did not initiate any discovery.  In their July 17, 2000 request to remove the case from the call of the docket, the Cloyds offered no explanation for their lack of diligence but, instead, merely attached proposed discovery requests asserting that, some two years after having filed the complaint and four years after the collision, they were then prepared to serve those requests.

The Cloyds had the burden of prosecuting the action, not the court, and not Pasternak.  See Benton, 622 N.E.2d at 1006.  The trial court could not be asked to carry the case on its docket indefinitely, and Pasternak should not be left with a lawsuit hanging over her head indefinitely.  See Hill v. Duckworth, 679 N.E.2d 938, 939-40 (Ind. Ct. App. 1997) (citation omitted).  That the Cloyds did not pursue the case for a period of at least sixty days is evidence supporting the trial court’s dismissal of the case.  

In a separate allegation of error, the Cloyds insist that the trial court improperly considered its failure to prosecute the case after June 22, 2000, when the court scheduled the T.R. 41(E) hearing.  In support of that claim, the Cloyds point to the trial court’s order of dismissal which states in relevant part:  “On June 22, 2000 the Court set this cause for a Trial Rule 41(E) call of the docket for hearing on July 17, 2000 at 8:30 A.M.  Plaintiff has not furthered this case since that date.”  R. at 43.  


The Cloyds are correct that the sixty-day period of inactivity under T.R. 41(E)  pertains to a period before the setting of a hearing for dismissal.  See Benton, 622 N.E.2d at 1005.  In other words, a party may not circumvent the rule by actively prosecuting a case after the filing of a motion for dismissal under T.R. 41(E) or, as here, after the trial court sets the case for a T.R. 41(E) hearing.  See id.  Nevertheless, we do not read the court’s statement as requiring a lack of diligence after June 22, 2000.  Further, considering the earlier period of inactivity, any reference to the period following that date is harmless. 


Finally, the Cloyds insist that the trial court was required to conduct a hearing on the motion.  It is true that the plain language of T.R. 41(E) requires the trial court to “order a hearing for the purpose of dismissing such case.”  See Metcalf, 726 N.E.2d at 374.  However, when the court orders a hearing and notice of the hearing date is sent to the plaintiffs, the hearing requirement of the rule is satisfied, regardless of whether the plaintiffs or their counsel attend the hearing.  Id.
Here, the trial court scheduled the hearing, and the Cloyds received notice thereof.  Nevertheless, neither the Cloyds nor their counsel appeared at the scheduled hearing.  Nor did they send a timely request to remove the case from the T.R. 41(E) docket.  Rather, they waited until the day of the hearing to file their motion, apparently assuming that the trial court would grant their request.  

The trial court complied with T.R. 41(E) and scheduled a hearing, but the Cloyds chose not to attend or file a timely challenge to the hearing.  They cannot now be heard to complain about the lack of an evidentiary hearing.  Because the Cloyds did not prosecute their case for more than sixty days under T.R. 41(E), and because the trial court complied with the rule’s hearing requirements, the trial court did not abuse its discretion when it dismissed the case.

Judgment affirmed.

FRIEDLANDER, J., and RILEY, J., concur.

Pursuant to Ind.Appellate Rule 15(A)(3),  this Memorandum Decision shall not be regarded as precedent or cited before any court except for the purpose of establishing the defense of res judicata, collateral estoppel, or the law of the case.











�  Many courts utilize a periodic “call of the docket” to oversee the procedural progress of litigation, especially with regard to implementation of T.R. 41(E).  Travelers Ins. Cos. v. Rogers, 579 N.E.2d 1328, 1330 n.3 (Ind. Ct. App. 1991).


 


�  We cite the original record of the proceedings as “Record” or “R.”  That record was supplemented with additional documents transmitted from the trial court pursuant to a writ issued from this court.  We rely upon those documents, but do not directly quote from them in this decision.
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