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On June 7, 2010, Appellant-Defendant John Garbacz was charged with nine separate 

criminal offenses and one traffic violation for actions that resulted in an automobile accident. 

Pursuant to Garbacz’s right to a speedy trial, Garbacz was entitled to be brought to trial 

within one year of being charged.  “The right of an accused to a speedy trial is guaranteed by 

the Sixth Amendment to the United States Constitution and by Article I, Section 12 of the 

Indiana Constitution.”  Cole v. State, 780 N.E.2d 394, 396 (Ind. Ct. App. 2002) (citing Clark 

v. State, 659 N.E.2d 548, 551 (Ind. 1995)), trans. denied.  The provisions of Indiana Rule of 

Criminal Procedure 4 provides further protection of a defendant’s speedy trial right.  Clark, 

659 N.E.2d at 551.  Criminal Rule 4(C) provides that “a defendant may not be held to answer 

a criminal charge for greater than one year unless the delay is caused by the defendant, 

emergency, or court congestion.”  Pelley v. State, 901 N.E.2d 494, 497 (Ind. 2009); see also 

Crim. R. 4(C).  “A defendant extends the one-year period by seeking or acquiescing in delay 

resulting in a later trial date.”  Pelley, 901 N.E.2d at 498 (citing Vermillion v. State, 719 

N.E.2d 1201, 1204 (Ind. 1999)).  In addition, “[a] defendant waives his right to be brought to 

trial within the period by failing to raise a timely objection if, during the period, the trial 

court schedules trial beyond the limit.”  Id. at 498-99. 

Here, with regard to setting the matter for trial, there were initially numerous delays 

which could properly be attributed to Garbacz.  The last of these delays, however, ended on 

July 25, 2011, and it is undisputed that the one-year period began to run on that date.  During 

a hearing conducted on July 25, 2011, the trial court scheduled the matter for trial on July 19, 

2012.  It is also undisputed that Garbacz did not object to this trial date and thus waived any 



 3 

right to claim a Criminal Rule 4(C) violation with respect to that date.  Thus, Garbacz’s trial 

could have occurred on July 19, 2012, without violating Criminal Rule 4.  Garbacz’s trial, 

however, did not occur on this date.    

 Prior to the July 19, 2012 trial date, the State requested a continuance of trial for the 

reason of “discovery review, investigation, and negotiation.”  Appellant’s App. p. 45.  The 

stated reasons for the delay do not fall within any exception to the Criminal Rule 4 

exceptions.  See Crim. Rule 4(D).  Garbacz objected to any delay past July 19, 2012.  July 19, 

2012, passed without a trial.   

 On January 9, 2013, Garbacz filed a motion to discharge, claiming that the State failed 

to bring him to trial within one year of the last delay attributable him as required by Criminal 

Rule 4.  During a hearing on Garbacz’s motion, the State conceded that Garbacz’s motion 

should be granted because it failed to bring Garbacz to trial by July 19, 2012.  The trial court, 

nevertheless, denied Garbacz’s motion.   

 On appeal, the State concedes that the Criminal Rule 4(C) period expired as of July 

19, 2012, that Garbacz objected to the delay when it was still possible to bring him to trial on 

July 19, 2012, and that Garbacz did not acquiesce in the delay or waive his objection to the 

delay.  The State further concedes that the reason for the delay does not fall within the 

Criminal Rule 4 exceptions and that the delay was not caused by either the defendant or court 

congestion.  As such, the State concedes that the trial court abused its discretion in denying 

Garbacz’s motion for discharge.  We agree.  Accordingly, we reverse the judgment of the 

trial court and remand with instructions for the trial court to grant Garbacz’s motion to 
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discharge.1 

 The judgment of the trial court is reversed, and the matter is remanded with 

instructions.  

BAILEY, J., and MAY, J., concur. 

 

 

 

 

 

                                              
1  We note that the State has filed a verified motion to remand in which it asks this court to remand the 

matter to the trial court with the instruction to grant Garbacz’s motion for discharge.  Because we resolve all 

issues raised in the State’s motion in this memorandum decision, we deny the State’s motion as moot.  


