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Case Summary
Scott Pitcher, Fortune Management, Inc., (“Fortune”) and Fortune Management of
Anderson, Inc., (“FMA”) (collectively “the Appellants”) appeal the denial of Pitcher and
Fortune’s motion for summary judgment and the trial court’s entry of judgment in favor
of Royal Flush, Inc. We affirm.
Issues
The Appellants raise three issues, which we consolidate and restate as:

l. whether the trial court erred in denying Pitcher and
Fortune’s motion for summary judgment; and

Il. whether the trial court erred in holding Pitcher and
Fortune liable for FMA’s debts.

Facts

In 2003, Royal Flush did $30,609.28 in plumbing work for FMA. Royal Flush
billed FMA for its work, but FMA did not pay the bills. Pitcher is the sole shareholder,
director, and officer of Fortune, FMA, and several other corporations.

In 2004, Royal Flush filed a complaint against Fortune d/b/a as FMA. Royal
Flush eventually amended the complaint to include Pitcher as a defendant. On February
20, 2007, Fortune and Pitcher moved for summary judgment on the basis that Royal
Flush did not have a contract with Fortune and that Pitcher was acting as an agent for
Fortune and was not personally liable for any of FMA’s debts. In support of its motion
for summary judgment, Pitcher and Fortune designated the pleadings and Pitcher’s
affidavit. Royal Flush responded by asserting the alter ego doctrine and seeking to pierce

the corporate veil. Royal Flush included as an exhibit a deed from Main Street Investors,
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LLC, to V-Line Subsidiary Corporation, LLC. On June 7, 2007, the trial court denied
Pitcher and Fortune’s motion for summary judgment.

On May 8, 2008, a bench trial was held. On September 18, 2008, the trial court
found in favor of Royal Flush and entered judgment in the amount of $30,609.28 plus
interest against Pitcher and Fortune. The Appellants now appeal.

Analysis
I. Denial of Summary Judgment

The Appellants first argue that the trial court improperly denied Pitcher and
Fortune’s motion for summary judgment because Royal Flush did not designate evidence
establishing that Pitcher acted outside of his capacity as an officer for FMA or that
Fortune was the alter ego of FMA.

“Our standard of review for summary judgment is that used in the trial court:
summary judgment is appropriate only where the evidence shows there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law.”

Bushong v. Williamson, 790 N.E.2d 467, 473 (Ind. 2003) (citing Ind. Trial Rule 56(C)).

“All facts and reasonable inferences drawn from those facts are construed in favor of the
non-moving party.” Id. Our review is limited to those materials designated to the trial
court. 1d. “Once the moving party has sustained its initial burden of proving the absence
of a genuine issue of material fact and the appropriateness of judgment as a matter of law,
the party opposing summary judgment must respond by designating specific facts

establishing a genuine issue for trial.” 1d. at 474.



Royal Flush sought to hold Pitcher and Fortune liable for FMA’s debts.
“Although Indiana courts are reluctant to disregard a corporate entity, they may do so to

prevent fraud or unfairness to third parties.” Smith v. McLeod Distributing, Inc., 744

N.E.2d 459, 462 (Ind. Ct. App. 2000). When a trial court exercises its equitable power to
pierce a corporate veil, it engages in a highly fact-sensitive inquiry, and we will give
deference to a trial court’s decision to disregard the fiction of a separate corporate entity.
Id. That fiction may be disregarded where one corporation is a mere instrumentality or
adjunct of another corporation. 1d. Where the facts establish several corporations are
acting as the same entity, Indiana courts refuse to recognize corporations as separate
entities. Id. Although no one fact will justify piercing the corporate veil, a careful
review of the entire relationship between various corporate entities and their directors and
officers may reveal that such an equitable action is warranted. Id.

In deciding whether a plaintiff has met the burden of proof, we consider evidence
of: (1) undercapitalization; (2) absence of corporate records; (3) fraudulent representation
by corporation shareholders or directors; (4) use of the corporation to promote fraud,
injustice, or illegal activities; (5) payment by the corporation of individual obligations;
(6) commingling of assets and affairs; (7) failure to observe required corporate

formalities; or (8) other shareholder acts or conduct ignoring, controlling, or

manipulating the corporate form. Aronson v. Price, 644 N.E.2d 864, 867 (Ind. 1994).

Further, the corporate alter ego doctrine is a device by which a plaintiff tries to show that
two corporations are so closely connected that the plaintiff should be able to sue one for

the actions of the other. Greater Hammond Community Services, Inc. v. Mutka, 735
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N.E.2d 780, 785 (Ind. 2000). To determine whether one corporation is the alter ego of
another corporation, we consider the Aronson factors and whether similar corporate
names were used, whether there were common principal corporate officers, directors, and
employees, whether the business purposes of the corporations were similar, and whether
the corporations were located in the same offices and used the same telephone numbers
and business cards. Smith, 744 N.E.2d at 463.

The Appellants’ argument is based on the lack of evidence designated by Royal
Flush. However, an analysis of Royal Flush’s response is only relevant if Pitcher and
Fortune sustained their initial burden of proving the absence of a genuine issue of
material fact and that they were entitled to judgment as a matter of law.

Pitcher and Fortune argued that Fortune was entitled to judgment as a matter of
law because there was no contract between Royal Flush and Fortune. They argued that
Pitcher was entitled to judgment as a matter of law because he was not acting
individually or outside of the scope of his duties as an agent of Fortune. Pitcher and
Fortune’s motion for summary judgment is silent as to the alter ego doctrine and piercing
the corporate veil.

As for the designated evidence, we note that the Appellants did not include the
complaint, amended complaint, answer, or amended answer in their appendix. Although
the failure to include an item in an appendix does not waive an issue, Ind. Appellate Rule

49(B), the Appellants bear the burden of demonstrating that the trial court’s ruling was in

error. See Bolin v. Wingert, 764 N.E.2d 201, 203 (Ind. 2002) (“An appellant bears the

burden of demonstrating it was error to grant summary judgment, though appellate courts
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scrutinize such rulings carefully to assure that a party was not improperly denied his or
her day in court.”). To the extent that these designated pleadings may have supported
their motion for summary judgment, they are not available for our review on appeal.

Other than the pleadings, the only evidence designated by Pitcher and Fortune was
Pitcher’s affidavit. In his affidavit, Pitcher states that he is the President of Fortune and
that he is familiar with the ledgers, books, and accounts of Fortune.* He contends that the
invoices and contracts attached to Royal Flush’s complaint related to goods and services
provided to FMA, that Fortune was not a party to the contracts or a recipient of the
invoiced services, and that Fortune did not benefit from the work detailed in the invoices
or contracts. The affidavit is silent regarding Pitcher’s relationship to FMA.?

Whether to pierce the corporate veil is a highly fact-sensitive inquiry, and Pitcher
and Fortune’s motion for summary judgment and designated evidence are silent as to this
issue. See Smith, 744 N.E.2d at 462. The designated evidence simply does not establish
that there are no genuine issues of material fact for purposes of piercing the corporate veil
and extending liability to Pitcher and Fortune. Because Pitcher and Fortune did not

establish that there were no genuine issues of material fact, the burden did not shift to

! In their motion for summary judgment, Pitcher and Fortune specifically argue that Pitcher was acting as
an agent of Fortune. On appeal they argue that Pitcher was acting as an officer for FMA.

2 Pitcher’s affidavit repeatedly refers to “Defendant.” App. pp. 180-81. Because this affidavit was
created before the complaint was amended in include Pitcher, we assume the term “Defendant” refers to
Fortune.



Royal Flush to designate evidence establishing an issue of fact for trial. The trial court
properly denied Pitcher and Fortune’s motion for summary judgment.®
Il. Judgment against Pitcher and Fortune
As for the judgment against Pitcher and Fortune, the Appellants appeal a general
judgment, which will be affirmed if it can be sustained upon any legal theory consistent

with the evidence. Bergerson v. Bergerson, 895 N.E.2d 705, 711 (Ind. Ct. App. 2008).

“We will not reweigh the evidence or judge the credibility of witnesses.” Id. We
consider the evidence favorable to the judgment and all reasonable inferences drawn
therefrom. Id.

The evidence most favorable to the judgment shows that Pitcher is a property
developer in Kokomo and that he formed Fortune in 1989. In 2002, Pitcher created
several other Fortune Management companies including Fortune Management of
Shelbyville, Fortune Management of Marion, Fortune Management of Lawrenceburg,
and FMA to develop property in the respective cities. Pitcher is the “sole owner” of the
corporations. Tr. p. 27. Pitcher explained, “if we were gonna go to cities, they had to
provide the financing for us and they would want that financing to be expended in that
community. And so separate corporations were put together for separate cities.” 1d.
Pitcher testified that the companies maintained separate books and filed separate tax

returns.

* Because of this holding we need not address the issue of the unrecorded undesignated deposition of
Pitcher .



In 2001 or 2002, Pitcher had an agreement with the City of Anderson for the
redevelopment of fifteen properties in downtown Anderson. Pitcher stated that the
Anderson projects began with $4,000,000.00 in capital from the City of Anderson and
various banks and that he was individually obligated on the loans in Anderson. Pitcher
created Anderson Preservation Company, a limited liability company, to take title to
properties he was renovating, and the construction expenses in Anderson were invoiced
to FMA. John Bingham was the construction foreman who had direct contact with Royal
Flush throughout all of the Anderson projects.

Pitcher was also involved in a private project in Anderson. Pitcher acted as the
general contractor of that project. Apparently, the private project Pitcher was involved
with went into turmoil when a lease agreement did not materialize. As Pitcher explained,
“I think that caused a lack of confidence with the rest of the projects we were doing. We
had an agreement to revolve those funds so as we sold a building, we could pursue doing
the next building or the projects on the town side of it.” Id. at 30. Following a change in
the City of Anderson’s administration, however, the funds were no longer available. In
2004, FMA experienced losses of around one million dollars.

In addition to Royal Flush, FMA owed a supplier, V-Line, $88,000.00. To satisfy
FMA’s debt to V-Line, Pitcher, as the managing member of Main Street Investments,
LLC,* a real estate holding company, transferred a piece of property to V-Line. Pitcher

admitted that he tried to satisfy other creditors in Anderson by giving them use of

*  Regarding the makeup of Main Street Investments, Pitcher explained, “I think at that time

predominately myself and possibly one of the partners.” Tr. p. 34.
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equipment and offering them deeds to other properties in lieu of payment. Pitcher
testified, “We made everybody offers to settle in any way we could possibly settle.” 1d.
at 40.

In considering the Aronson factors regarding Pitcher’s liability, there is no
indication that the records were inadequately kept, that Pitcher was acting fraudulently or
promoting illegal activities, or that he paid personal obligations with corporate assets.
However, several other factors point toward piercing the corporate veil. For example,
although the Anderson projects were initially funded, it is unclear to what extent that
funding was divided between FMA and Anderson Preservation Company, and it is clear
that in 2004 FMA was undercapitalized because it could not pay its obligations. The
Anderson projects were also based on a revolving system in that proceeds from the sale
of Pitcher’s private project were used to advance the project with the City of Anderson.
Pitcher was also personally obligated on the Anderson loans. Further complicating
matters is that Pitcher used the assets of one company, Main Street Investments, to satisfy
the obligations of FMA.

Although it does not appear Pitcher intermingled his personal assets, Pitcher was
not merely a shareholder of the two corporations. Pitcher created numerous companies
that he controlled and commingled the assets and affairs of the companies. There is
overwhelming evidence of Pitcher disregarding corporate form between and among the
various companies. The trial court did not err in piercing the corporate veil and holding

Pitcher personally liable for FMA’s debts.



As for whether Fortune may be held liable for the debts of FMA, in addition to the
above considerations, even assuming separate Kokomo addresses,® the names Fortune
Management and Fortune Management of Anderson are obviously similar. This is
especially relevant when considering that Pitcher created other companies using similar
names including Fortune Management of Shelbyville, Fortune Management of Marion,
and Fortune Management of Lawrenceburg. Further, at the relevant times, Pitcher was
the self-described sole owner of the companies. Most importantly, the companies had
similar purposes of soliciting Indiana cities to develop property. The Appellants have not
established that the trial court erred in concluding that FMA is an alter ego of Fortune and
holding Fortune liable for FMA’s debts.

Conclusion

The trial court properly denied Pitcher and Fortune’s motion for summary
judgment and did not err in holding them liable for FMA’s debts. We affirm.

Affirmed.

BAKER, C.J., and MAY, J., concur.

> Although the Royal Flush invoices show an address for Royal Flush at 1013 Meridian Street in
Anderson, the FMA incorporation and tax documents show the relevant address as 110 North Washington
Street in Kokomo. Pitcher testified that Fortune’s office is at 100 West Washington Street in Kokomo.
The Appellants concede that West Washington Street in Kokomo does not exist.
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