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ROBB, Chief Judge

Case Summary and Issues

Kristine Bunch was convicted by a jury in 1996 of felony murder for the death of her
young son, Anthony (“Tony”), in a fire at their mobile home and sentenced to sixty years. In
2006, Bunch began pursuing post-conviction relief, which was ultimately denied by the post-
conviction court in 2010. In this appeal from the denial of post-conviction relief, Bunch
raises three issues that we expand and restate as four: 1) whether the post-conviction court
erred in concluding fire victim toxicology evidence offered at the post-conviction hearing
was not newly-discovered evidence; 2) whether the post-conviction court erred in concluding
fire investigation technique evidence offered at the post-conviction hearing was not newly-
discovered evidence; 3) whether the post-conviction court erred in denying her relief on the
basis of a failure by the State to turn over exculpatory evidence in contravention of the

dictates of Brady v. Maryland; and 4) whether the post-conviction court erred in denying her

relief because of ineffective assistance of trial counsel. We conclude the fire victim

toxicology evidence does constitute newly-discovered evidence and the post-conviction court

! As discussed in greater detail below, Bunch was charged with felony murder and arson and
convicted of and sentenced for both counts. On direct appeal, however, our supreme court vacated the arson
conviction and accompanying sentence on double jeopardy grounds. Bunch v. State, 697 N.E.2d 1255, 1257
(Ind. 1998).



clearly erred in denying Bunch relief on this claim. We also conclude the State’s failure to
turn over a report from the ATF testing of floor samples violates Brady and the post-
conviction court also clearly erred in denying Bunch relief on this claim. Because either of
these two errors warrants a new trial, we need not address the remaining issues. We reverse
and remand for a new trial.

Facts and Procedural History

As stated in the direct appeal:

In the early morning hours of June 30, 1995, a fire destroyed Bunch’s
manufactured home in Decatur County. Her three-year-old son died as a result
of injuries suffered in the blaze. In several statements to police, Bunch
asserted that she was awakened in her home by the fire and unsuccessfully
tried to extinguish it and rescue the child, but ultimately fled to summon
assistance. When emergency crews arrived, the south end of the home, where
the boy had been sleeping, was engulfed in flames twenty to thirty feet high.
Bunch was outside of the home with several onlookers. As the fire raged out
of control, a firefighter entered the home and retrieved Bunch’s son from the
bedroom. The child was pronounced dead at the scene. Bunch sustained mild
burn injuries and was taken to a hospital for medical attention. Within hours,
the State’s investigation focused on her as the only suspect.

Bunch, 697 N.E.2d at 1256 (footnote omitted).

At the jury trial, no witness testified to seeing Bunch set the fire or hearing her talk
about doing so; there was no evidence Bunch had purchased a liquid accelerant and no
evidence of flammable liquid on the clothes she was wearing; and there was no testimony
regarding a motive for her setting the fire. The State’s case relied largely on expert testimony
describing two points of origin for the fire from visual inspection and testing of floor samples
showing evidence of a liquid accelerant. Brian Frank, assistant chief investigator for the
Indiana State Fire Marshall’s office, testified to the existence of “V” burn patterns on
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horizontal surfaces that indicated to him areas of combustion. See Record of (Trial)
Proceedings (“Trial Record”) at 819 (Frank explaining that “[a] V pattern . . . points you back
down to the area where the fire started.”). In addition, a hole was burned through the floor
near the bed in the south bedroom. “[I]t’s unusual for a fire to burn in a downward manner. .
. Something has to draw the fire down. Liquid accelerant would do that.” Id. at 829.

Based upon his training, experience, and observations at the scene, Frank opined:

There were two separate fires. One was in the south bedroom, along the south

wall. That was caused by the liquid accelerant being present. The second fire

originated at the doorway, the area of the doorway of the south bedroom into

the living room. And there was a liquid accelerant poured across the floor of

the living room that went to the front door of the mobile home.
Id. at 831. Frank also testified that a hydrocarbon sniffer and a canine both indicated the
presence of hydrocarbons® at the fire scene and samples were taken of those areas. The
samples were primarily of the flooring throughout the mobile home, but also included
mattress ticking, tack strips and paneling, and the nightgown Bunch was wearing at the time
of the fire.

William Kinard of the federal Bureau of Alcohol, Tobacco, and Firearms testified that
he received ten samples taken from the fire scene and was asked to determine whether there
was evidence of an accelerating material present in those samples. Kinard testified that his

analysis by gas chromatography found evidence of a heavy petroleum distillate, such as

diesel fuel or kerosene, in five of the flooring samples, although two of the samples tested

2 A hydrocarbon is “an organic compound . . . containing only carbon and hydrogen and often
occurring in petroleum . ” Merrlam Webster Online Dictionary, www.merriam-
webster. com/d|ct|onary/hydrocarbon”show-O&t—1319504242 (last visited March 12, 2012). In this case,
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with different carbon number readings putting them “on the . . . downhill side or the tailend
of a heavy petroleum distillate . . . .” Id. at 907. Four of the samples testing positive came
from the living room and one from the bedroom. A written report summarizing these
findings was also entered into evidence.

The forensic pathologist who conducted the autopsy on Tony testified that “within
reasonable medical certainty,” id. at 779, Tony died from smoke inhalation. He further
testified that Tony’s blood had a carbon monoxide saturation reading of eighty percent,
which indicated “we’re probably looking at an event that happened over a period of minutes,
in terms of the absorption of carbon monoxide.” Id. at 782.

In addition to the expert testimony, the State presented evidence that firefighter Ron
Clark entered the mobile home to attempt to rescue Tony and encountered an obstacle in the
path he took between the living room and south bedroom. After the fire had been put out and
the investigation began, a recliner or swiveling chair was identified as partially obstructing
the doorway between the living room and the bedroom. Bunch’s mother testified that the
chair had always been in that location so as not to obstruct a nearby heating vent and it “stuck
out a little bit, but not really.” See id. at 1077-78. Clark testified that he had climbed over
both ceiling tiles and furniture in entering the bedroom, id. at 669, but also gave a statement
after the fire about his entry into the bedroom in which he stated “that wall was already
destroyed by fire . ... There was some structural members that were weak that | know that |

had knocked down going through at that time[,]” id. at 679. A neighbor who arrived to help

investigators were looking for evidence of hydrocarbons as indicative of a possible liquid accelerant such as
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testified that Bunch told him Tony was behind a locked door, although the door between the
living room and the south bedroom had been removed some time prior to the fire. Connie
Land, manager of the mobile home park, testified that when Bunch and her mother returned
to the mobile home a couple of days after the fire to thank people who had helped, Bunch
gave an account of how the fire started in which she recounted that someone else had been in
the trailer with her and Tony and had “sprinkled her with, I’'m not sure if she said it was
either kerosene or gasoline.” 1d. at 789. Bunch’s mother testified, however, that she was
with Bunch the entire time they were at the mobile home and Bunch did not relate that
version of the fire to Land. Id. at 1058. Bunch’s mother also testified that following the fire,
she and Land were engaged in litigation over the disposition of the mobile home, and there
were hard feelings between the families. 1d. at 1059-60.

The State also presented evidence that Bunch’s injuries were minor and consistent
with a brief but direct exposure to flame. Finally, the State presented evidence of the various
accounts Bunch gave of the time leading up to the fire and her actions upon discovering it.
She variously recounted that she and Tony had gone to sleep on the couch in the living room
or in the bedroom; that she did or did not see smoke when she woke up; and that she saw
flames in the bedroom doorway or on the floor by the bed. She also recounted Tony
speaking to her as she tried to put the fire out.

Bunch offered evidence of past electrical problems in the mobile home, and Tom

Hulse, Bunch’s expert witness and an arson investigator, testified that in his opinion, the

kerosene, lighter fluid, or gasoline.



origin of the fire “should be classified as undetermined, with an explanation that there is a
probability that it is an accidental fire and not an intentional fire.” 1d. at 1130. Hulse
testified the fire did not reach a stage in fire development known as “flashover.” Id.at 1151.
The jury found Bunch guilty of both felony murder and arson. The trial court entered
judgment of conviction on both counts, and despite stating the arson conviction was merged
into the felony murder conviction, ordered a fifty-year sentence for the arson conviction to be
served concurrently with a sixty-year sentence for the felony murder conviction.

On direct appeal, our supreme court remanded the case to the trial court with
directions to vacate the arson conviction because although the trial court “may have intended
to vacate the arson conviction, . . . the record remains susceptible to the conclusion that
Bunch stands convicted of arson and was given a concurrent fifty year sentence[,]” which
would violate double jeopardy. Bunch, 697 N.E.2d at 1257. The court also considered
Bunch’s challenges to a jury instruction informing the jury that the State was not required to
prove a motive, to the sufficiency of the evidence, and to the reasonableness of her sentence.
The court held the jury instruction issue was waived and that her sentence was not
manifestly unreasonable. Id. at 1257, 1258. In holding there was sufficient evidence to
support the felony murder conviction, the court specifically pointed to the following, among
other pieces of evidence:

Forensic tests showed the presence of a “heavy petroleum distillate,” of the

same type as kerosene, diesel fuel, or charcoal starter, in several places in the

home. Liquid accelerant burn patterns scarred the bedroom where the child

was found and the living room. A “burn through” spot on the floor in the
bedroom indicated possible high levels of accelerant near the child’s bed.



Id. at 1257. Accordingly, Bunch’s conviction of felony murder and her sixty-year sentence
were affirmed. 1d. at 1258.

In 2006, Bunch filed a petition for post-conviction relief, which was amended in 2008,
claiming newly-discovered evidence in the form of advances in the field of fire science, a
violation of due process by the State in failing to disclose certain evidence, and ineffective
assistance of trial counsel. At the post-conviction hearing, held in October of 2009, Bunch
presented testimony from four experts who testified to advances in fire science that she
contends undermine the State’s theory and evidence at her trial and disprove each point of
evidence cited by the Indiana Supreme Court in affirming her conviction. Bunch also
presented testimony from her trial counsel. The post-conviction court issued extensive
findings of fact and conclusions of law and denied Bunch’s petition. Bunch now appeals.®
Additional facts will be provided where appropriate.

Discussion and Decision®

I. Post-Conviction Standard of Review
In post-conviction proceedings, the petitioner bears the burden of proof by a

preponderance of the evidence. Henley v. State, 881 N.E.2d 639, 643 (Ind. 2008). “When

appealing from the denial of post-conviction relief, the petitioner stands in the position of one

appealing from a negative judgment.” Fisher v. State, 810 N.E.2d 674, 679 (Ind. 2004). “To

prevail on appeal from the denial of post-conviction relief, a petitioner must show that the

® The Innocence Network filed an Amicus Curiae brief aligned with Bunch.
* We heard oral argument on this case on July 13, 2011, in Indianapolis, Indiana. We commend
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evidence as a whole leads unerringly and unmistakably to a conclusion opposite that reached

by the post-conviction court.” Kubsch v. State, 934 N.E.2d 1138, 1144 (Ind. 2010), reh’g

denied.
In addition, the post-conviction court entered findings of fact and conclusions of law

in accordance with Indiana Post-Conviction Rule 1(6). “The post-conviction court is the sole

judge of the weight of the evidence and the credibility of witnesses.” Woods v. State, 701
N.E.2d 1208, 1210 (Ind. 1998), cert. denied, 528 U.S. 861 (1999). Although we do not defer

to the post-conviction court’s legal conclusions, Wilson v. State, 799 N.E.2d 51, 53 (Ind. Ct.

App. 2003), “[a] post-conviction court’s findings and judgment will be reversed only upon a
showing of clear error — that which leaves us with a definite and firm conviction that a

mistake has been made[,]” Ben-Yisrayl v. State, 729 N.E.2d 102, 106 (Ind. 2000) (citation

and quotation marks omitted), cert. denied, 534 U.S. 830 (2001). “In short, the question
before us is whether there is any way the [post-conviction] court could have reached its
decision.” ld. (quotation omitted).
I1. Newly-Discovered Evidence
Post-Conviction Rule 1(1)(a)(4) provides:

(a) Any person who has been convicted of, or sentenced for, a crime by a court
of this state, and who claims:

* * %

(4) that there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of
justice;

* * %

may institute at any time a proceeding under this Rule to secure relief.

counsel for their advocacy.



Newly-discovered evidence mandates a new trial only when the defendant demonstrates each
of the following nine requirements:

(1) the evidence has been discovered since the trial; (2) it is material and
relevant; (3) it is not cumulative; (4) it is not merely impeaching; (5) it is not
privileged or incompetent; (6) due diligence was used to discover it in time for
trial; (7) the evidence is worthy of credit; (8) it can be produced upon a retrial
of the case; and (9) it will probably produce a different result at retrial.

Taylor v. State, 840 N.E.2d 324, 329-30 (Ind. 2006) (quoting Carter v. State, 738 N.E.2d

665, 671 (Ind. 2000)). The reviewing court “analyzes these nine factors with care, as the
basis for newly discovered evidence should be received with great caution and the alleged
new evidence carefully scrutinized.” 1d. at 330 (internal quotations omitted). The burden of

showing all nine requirements rests with the post-conviction petitioner. Webster v. State,

699 N.E.2d 266, 269 (Ind. 1998).

In her petition for post-conviction relief, Bunch made two claims of newly-discovered
evidence she asserted entitled her to a new trial: advances in science regarding fire victim
toxicology and advances in science relating to fire investigation techniques. The post-
conviction court concluded Bunch had failed to prove she has newly-discovered evidence, in
part because:

55. All of [Bunch’s] four experts (John DeHaan, Richard Hansen, Jamie
McAllister and John Malooly) each testified that the cause of the 1995 fire
should be classified as “undetermined.” Each admitted their respective
conclusion was the same conclusion that [Bunch’s] expert, Tom Hulse,
reached and presented to the jury at trial.

* * %

58. Although Jamie McAllister testified about the human response to carbon
monoxide, she did not present any evidence of scientific principles or studies
that substantiate or correlate the carbon monoxide level of a person killed in a
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fire to the place of origin of that fire. Nor were any such studies admitted into
evidence. Without establishing scientific principles for her conclusion and in
light of contradicting first hand testimony, her opinion is not reliable.

* * *

60. Without establishing greater reliability or that her methods are based upon
generally accepted scientific principles, McAllister’s opinion may not be
admissible at trial.

61. McAllister’s conclusions are also contradicted by certain undisputed facts
in the trial record that show that the fire was started on the floor. . . .

* k% *

72. [Bunch] has not introduced or presented any new factual evidence or
physical evidence discovered since [her] trial in 1996.

73. At the PCR hearing, [Bunch] introduced only opinion evidence.

74. Each of [Bunch’s] four PCR expert witnesses testified that his/her opinion
or conclusion was based exclusively upon evidence found in the trial record.
Each of the four experts selected parts of the trial record for his/her
conclusion, often without a complete review of the trial evidence. [Bunch’s]
experts are merely introducing other interpretations of the existing trial
evidence based upon a review of specifically selected evidence by [Bunch] for
a forensic purpose.

75. The evidence is undisputed that each of [Bunch’s] four experts at the PCR
hearing concluded the cause of the fire should be classified as “undetermined.”
Each gave the same opinion and conclusion concerning the cause of the fire
that [Bunch] presented in the testimony of her expert, Tom Hulse, at trial in
1996.

76. While [Bunch] had new resources available to her at the post-conviction
hearing, new experts do not create new evidence. The issues raised and the
conclusions reached — while packaged differently — remain basically the same
as they were at trial in 1996.

77. The trial and appellate record indicates that [Bunch’s] arguments
regarding the quality of the police investigation, burn patterns (including
DeHaan’s article on burn patterns and accelerants), the existence of kerosene
in the floor samples, the potential electrical cause of the fire, and the
“innocent” explanations for the kerosene found in the floor samples were all
available and presented at trial and, to a large extent, contained within the
Appellate Briefs [on direct appeal].

* * %

79. Furthermore, the opinions of [Bunch’s] four experts concerning the cause
of the fire at the mobile home are cumulative and therefore fail to meet
Requirement Three [ ‘cumulative evidence’ is not newly discovered evidence]
to qualify as newly discovered evidence.
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80. Because the opinions of [Bunch’s] four PCR experts classify the cause of
the fire as “undetermined,” their opinions do not exclude arson as a possible
cause of the fire. The very issues that the four experts raised at the PCR
hearing are the very same issues that [Bunch’s] expert, Tom Hulse, raised at
trial. At best, the four PCR experts are merely attempting to further impeach
the State’s trial witnesses. For this additional reason, [Bunch’s] presentation
of impeaching evidence, is not newly discovered evidence under definition
Requirement Four [‘mere impeaching evidence’ is not newly discovered
evidence].

81. While this Court heard the testimony of Jamie McAllister over the State’s
objection, the Court seriously questions whether McAllister’s testimony is
admissible at a trial. . . . Thus, McAllister’s testimony fails to meet
Requirement Number Eight [“it can be produced upon retrial of the case™].
* % %

83. McAllister failed to consider and her opinion contradicts certain
undisputed facts in the record. Specifically:

a. [Bunch], in all of her descriptions, always said she first saw the fire on the
floor. While describing many aspects of the fire in the south bedroom,
[Bunch] never described a fire in the ceiling or that the ceiling had “dropped”
from the floor when she first observed the fire.

b. In several of [Bunch’s] descriptions, there was not much smoke when she
first observed the fire — clearly contradicting what would have had to have
happened if this was a ceiling compartment fire as McAllister concludes.

c. Rob Parkinson looked into the mobile home during the early moments of
the fire and only saw fire on the floor, not in the ceiling.

d. Brian Frank, an expert in fire investigation found no evidence the fire in the
mobile home started in the ceiling.

84. ... McAllister’s testimony also fails to meet post-conviction Requirement
Two [“it 1s material and relevant”], Requirement Seven [“the evidence is
worthy of credit”], or Requirement Nine [“it probably will produce a different
result”].

85. McAllister’s claim that the fire started in the ceiling is an interpretation of
evidence that existed at the time of the fire and is now an attempt to
retrospectively impeach the trial testimony of Brian Frank. It is not newly
discovered evidence.

* * %

87. The conflicting and sometimes contradictory statements of [Bunch]
presented at trial are not disputed and continue to create a significant inference
of guilt. Her statements and actions as described and presented at trial create
an inference that [Bunch] intentionally started a fire in her mobile home that
killed her child.
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88. This undisputed evidence combined with the undisputed fact that

kerosene, a heavy petroleum distillate, was found in three different places in

the charred plywood floor within a burn pattern in the living room floor shows

the evidence proffered by [Bunch] would not likely produce a different result

to enable it to qualify as newly discovered evidence under this petition.

FOR ALL OF THESE REASONS, separately and collectively, [Bunch]

has failed to prove she has newly discovered evidence as defined by PCR Rule

1 and her request for relief under PCR Petition Claim | is DENIED.
Appellant’s Appendix at 20-27. Bunch contends on appeal the post-conviction court
committed clear error in so concluding.

A. Victim Toxicology Evidence on Post-Conviction

Bunch first contends that advances in the field of victim toxicology analysis constitute
newly-discovered evidence entitling her to a new trial. In support of her claim, Bunch
presented to the post-conviction court the testimony of Jamie McAllister, who has bachelor’s
and master’s degrees in fire protection engineering and at the time of the hearing was
pursuing a doctorate in toxicology. In addition, she has fourteen years’ experience as a
firefighter responding to approximately 1,000 fires and nine years’ experience as a fire
investigator investigating between 200 and 300 fires. The “main focus” of her work as a fire
investigator has been “the effects of products of combustion on victims, why they don’t get
out and how their autopsy reports and pathology information can help . . . understand more
about how the fire may have started.” Post-Conviction Relief Hearing Transcript (“PCR Hrg.
Tr.”) at 275. In her opinion, “the fire originated in the concealed space above the south

bedroom in between the ceiling and the roof[,]” id. at 276-77, and was not caused by an

accelerant, id. at 278.
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McAullister relied on her review of eyewitness testimony about the fire, photographs of
the damage to the mobile home, and Tony’s toxicology results in concluding the fire
originated as an under-ventilated confined fire in the space above the ceiling in the bedroom
where Tony was found before burning through the ceiling tiles and dropping to the floor,
thereafter spreading into the living room and through the mobile home. Specifically, she
looked to the testimony of neighbors Tom Claxton and Robert Parkinson, both of whom
testified at trial that they first saw smoke and flames in the south bedroom. See Trial Record
at 600 (Claxton testifying that when he looked into the south bedroom through a window, the
room was obscured by smoke and he saw flames on the floor in the back of the room), id. at
616-19 (Parkinson testifying that he looked in the door of the mobile home toward the south
bedroom and saw “a lot of thick, black smoke” but “a very small amount” of fire, if any, in
the living room); see also id. at 713, 719 (Bunch stating in two police interviews that she first
saw fire on the floor of the south bedroom). In addition, McAllister reviewed photos of the
mobile home after the fire had been put out and noted there was less damage in the living
room than in the south bedroom and the damage had not spread equilaterally to other areas
adjoining the living room but away from the bedroom. Based on this evidence in
combination, McAllister concluded the fire did not originate in the living room, but instead in
the south bedroom.

McAllister also reviewed toxicology and autopsy reports which showed Tony’s carbon
monoxide saturation (also referred to as carboxyhemoglobin or COHb level) was eighty

percent and he had inhaled smoke and soot, yet there was no thermal damage to his
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respiratory system. McAllister drew several conclusions from this evidence. First,
McAullister noted that different fires produce different amounts of carbon monoxide based on
ventilation conditions with under-ventilated fires producing greater amounts. See PCR Hrg.
Tr. at 279 (“[W]hen you have a fire that doesn’t have enough air to burn completely . . .
you’ll get a higher production of [carbon monoxide] . . . .”). Using a chart modeled on the
Coburn-Forster-Kane equation correlating COHDb levels to carbon monoxide exposure for a
person of Tony’s size and weight, McAllister showed that a typical under-ventilated fire
yielding 5,000 to 10,000 parts per million of carbon monoxide could cause an eighty percent
COHb level in five to ten minutes once the fire is no longer contained. A typical well-
ventilated fire, such as one burning in an open room, would yield approximately 1,000 parts
per million of carbon monoxide, which would not cause an eighty percent COHb level for
well over sixty minutes.> Under-ventilated fires also yield higher concentrations of soot.

McAllister opined that Tony would have had thermal injuries to his respiratory system and a

> Petitioner’s (PCR) Exhibit 12 is an excerpt from NFPA 921 (2001), a publication discussed in
greater detail infra. Chapter 20 of NFPA 921 states with respect to carbon monoxide:

... Inunderventilated fires . . . conversion of CO to CO, can be halted, and CO can become a

major product of combustion. In well-ventilated fires, the level of CO production may be as

little as a few hundred parts per million (i.e. 0.02 percent). However, in underventilated,

smoldering, or postflashover fires, CO concentrations of 1 percent to 10 percent (10,000 ppm

to 100,000 ppm) can be produced. . . .

* * %

... The average fatal level of blood CO is widely accepted as 50 percent COHb. However,

research has shown that fire victims have died from CO exposure with a blood COHb level as

low as 20 percent. Also, COHb levels as high as 90 percent have been measured in fire

victims. Thus, a victim’s COHDb level is an important indicator of his or her fate in a fire.

* % %

.. . [M]ost fires do not produce lethal levels of CO until postflashover (the exception is

smoldering fires). Thus, victims of carbon monoxide inhalation are typically outside the

initial fire room unless the fire resulted from smoldering ignition.
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low COHb level if he had been in proximity to an incendiary fire set in an open area of the
bedroom.

McAllister also noted that Bunch’s medical examination and toxicology results were
consistent with this conclusion. She noted that Bunch was likely also exposed to carbon
monoxide, impairing her senses and judgment. Consistent with the conditions caused by an
under-ventilated fire, Bunch’s hospital discharge summary showed there was soot in her
respiratory system, indicating she had inhaled a great deal of smoke. Moreover, that her
blood gases were normal when checked at the hospital was consistent with the conclusion
that she was not in the room where the fire started, and with the facts that she had been given
oxygen at the hospital and was not tested until some time after the fire. Finally, McAllister
opined that Bunch’s injuries — first degree burns on her face and forearms, a second degree
burn on the tip of her nose, and some singeing of the hair around her face — were not
consistent with intentionally setting a fire with a liquid accelerant.

Conceding there might be other explanations for each individual fact which factored
into her opinion, McAllister emphasized that each fact “has to be considered with, within the
whole entire collection of data. And all of the data . . . and the hypotheses have to be
consistent with the facts of the case.” Id. at 341. Thus, considering all the data together,
McAllister concluded it was most consistent with an under-ventilated fire started accidentally
in a confined space in the south bedroom.

McAllister also testified the consideration of a fire victim’s physiological condition

did not become a recognized component of fire origin analysis until after 2001, the first time
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a chapter on fire-related deaths appeared in the National Fire Protection Association 921
Guide for Fire and Explosion Investigations (“NFPA 9217), which is “a peer reviewed and

generally accepted standard in the fire investigation community.” Travelers Prop. & Cas.

Corp. v. General Elec. Co., 150 F. Supp. 2d 360, 366 (D. Conn. 2001).® NFPA 921 is revised

approximately every three years due to new information and advances in science.
Bunch contends that contrary to the post-conviction court’s conclusion, McAllister’s
testimony meets each of the requirements of newly-discovered evidence.
B. Newly-Discovered Evidence Requirements

1) The evidence has been discovered since trial. As McAllister testified, fire victim

toxicology analysis first appeared in the leading fire investigation guide in 2001, five years
after Bunch’s trial. Bunch contends the post-conviction court’s finding that McAllister’s

testimony was just an interpretation of evidence that existed at the time of trial “misses the

® In United States v. Aman, 748 F. Supp. 2d 531 (E.D. Va. 2010), NFPA 921 was summarized as
follows:

The general methodology NFPA 921 recommends for investigating the cause of a fire is

essentially the well-known “scientific method” of generating and testing hypotheses. This

methodology consists of seven steps: (1) identify the problem; (2) define the problem; (3)

collect data; (4) analyze the data; (5) develop a hypothesis; (6) test the hypothesis; and (7)

following any repeated rounds of refining and testing the hypothesis, select the final

conclusion. NFPA 921 § 4. NFPA 921 goes on to provide detailed explanations concerning

how fires spread and how to identify original sources of a fire. For example, NFPA 921 notes

that multiple, non-communicating fires are more likely to be incendiary — that is, intentional —

fires because, quite logically, accidental fires do not ordinarily start simultaneously in

multiples places. NFPA 921 § 22.2. The guide also requires an investigator to consider and

to exclude nine specific non-arson causes for multiple, non-communicating fires before

reaching a conclusion that the fire was incendiary. NFPA 921 also details how fire patterns,

burn damage, and other evidence can help explain the cause and origin of a fire.
Id. at 535-36. According to Bunch’s expert John DeHaan, NFPA 921 was first published in 1992 and was
initially met with resistance from the fire investigation community. PCR Hrg. Tr. at 63-64. The amicus point
out that the United States Department of Justice has now endorsed NFPA 921 as “a benchmark for the training
and expertise of everyone who purports to be an expert in the origin and cause determination of fires.” See
Brief of the Amicus Curiae at 6 (quoting National Institute of Justice, U.S. Dep’t of Justice, Fire and Arson
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point” because although the toxicology results existed at that time, this particular
interpretation and application of the results did not. Brief of the Appellantat 25. Bunch does

not dispute that the factual evidence existed at the time of her trial; rather, she claims that the

current scientific analysis of the factual evidence was not then recognized. The amicus note
that three state legislatures have recently passed resolutions supporting judicial review of
cases in which faulty science is alleged to have contributed to an arson conviction, implicitly
acknowledging the “transformative advancements” in the science of fire investigation since
Bunch’s trial. Brief of the Amicus Curiae at 12 (citing 2010 resolutions from Oklahoma,

Nebraska, and Arizona).”

Scene Evidence: A Guide for Public Safety Personnel at 6 (2000)).

" The text of each of these resolutions is similar. By way of illustration, we quote the resolution from
Oklahoma:

WHEREAS, the crime of arson takes hundreds of lives and causes billions of dollars
in property damage every year; and

WHEREAS, the fire investigation community now generally accepts that the only
appropriate means for identifying arson is to use the scientific method; and

WHEREAS, the National Fire Protection Association (NFPA) 921 publication has
been generally accepted as the standard of care for fire investigation; and

WHEREAS, many of the previously accepted methods for identifying incendiary fires
have been proven to be unreliable and resulted in fires being improperly classified as
incendiary when they were, in fact, accidental; and

WHEREAS, it is not clear when or if NFPA 921 has been adopted by law
enforcement and other relevant investigative agencies in Oklahoma as the proper method of
investigating fires; and

WHEREAS, some of those convicted of arson in Oklahoma have never abandoned
their claim of innocence and may, in fact, be innocent.

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE OF THE 2ND
SESSION OF THE 52ND OKLAHOMA LEGISLATURE:

THAT the Oklahoma State Senate acknowledges that the government has an
obligation to review arson convictions obtained using evidence that is now known to be
unreliable.

THAT the Oklahoma State Senate urges that government attorneys and private
attorneys and fire investigators review questionable arson convictions.

THAT the Oklahoma State Senate supports judicial review of any cases where the
attorneys submit that a conviction is questionable due to faulty science having been sued.
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Bunch analogizes this evidence to DNA analysis, which has been considered newly
discovered evidence even though the DNA evidence itself existed at the time of trial. As
Chief Justice Roberts has explained, “DNA testing has an unparalleled ability both to
exonerate the wrongly convicted and to identify the guilty. It has the potential to
significantly improve both the criminal justice system and police investigative practices. The
Federal Government and the States have recognized this, and have developed special
approaches to ensure that this evidentiary tool can be effectively incorporated into established

criminal procedure — usually but not always through legislation.” District Attorney’s Office

for Third Judicial Dist. v. Osborne, 557 U.S. 52, 129 S. Ct. 2308, 2312 (2009); see also

Sewell v. State, 592 N.E.2d 705, 708 (Ind. Ct. App. 1992) (noting, in deciding petitioner’s

right to discovery of rape kit for purpose of obtaining DNA analysis, that “[a]dvances in
technology may yield potential for exculpation where none previously existed.”), trans.

denied; State v. Behn, 868 A.2d 329, 343 (N.J. Super. Ct. 2005) (“[1]t is well-known by now

that the use of DNA testing has upset many convictions which took place before the
technique was developed.”), cert. denied, 183 N.J. 591 (N.J. 2005). In Indiana, the potential
for post-conviction DNA testing and analysis to affect the outcome of a criminal case is

recognized and addressed by Indiana Code chapter 35-38-7. But see Pinkins v. State, 799

N.E.2d 1079, 1092 (Ind. Ct. App. 2003) (noting that in order to be granted a new trial based

THAT the Oklahoma State Senate urges the judicial branch, law enforcement
agencies, and other relevant government entities in Oklahoma to employ NFPA 921 when
conducting fire investigations.

THAT a copy of this resolution be distributed to the Innocence Project.

Adopted by the Senate the 23rd day of March, 2010.

S. Res. 99, 52nd Leg., 2d Sess. (Okla. 2010); Appellant’s Addendum at Tab 12. See also H. Con. Res. 2066,
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on subsequent DNA testing, the statute “dictates that the results must be favorable — not the
fact that the science of the testing has become more advanced. . . . If the statute provided
otherwise and permitted the scientific procedure alone to satisfy the standard, a DNA
scientist could simply testify that a method performed in the original testing had been
superseded, and the petitioner could then be afforded a new trial without any additional
showing.”), trans. denied.

We do not believe fire victim toxicology analysis can be precisely equated with DNA
analysis, because DNA analysis can now definitively prove whether or not a DNA sample is
from a given person, whereas fire victim toxicology analysis only tends to prove one fire
origin scenario is more likely than another. However, we do agree with Bunch that, just as
the evolving science of DNA analysis became accepted as the scientifically reliable method
for accurately interpreting even previously-existing DNA evidence, fire victim toxicology
analysis has become recognized as a scientifically reliable method to better interpret existing
evidence, and that it has done so since the time of Bunch’s trial. The post-conviction court’s
finding that Bunch’s post-conviction evidence is just “different packaging” for the same
conclusion does not give appropriate due to the science which has emerged since Bunch’s
trial to support that conclusion. Thus, we agree with Bunch that the fire victim toxicology
analysis offered by McAllister has been discovered since her trial.

2) The evidence is material and relevant. “In the criminal context, evidence is

relevant if it tends to prove or disprove a material fact or sheds any light on the guilt or

49th Leg., 2d Reg. Sess. (Ariz. 2010); Legis. Res. 411, 101st Leg., 2d Sess. (Neb. 2010).
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innocence of the accused.” State v. Lovett, 943 N.E.2d 409, 411 (Ind. Ct. App. 2011).

Evidence is material “if there is a reasonable likelihood that it might have affected the

outcome of the trial.” Samaniego v. State, 679 N.E.2d 944, 948 (Ind. Ct. App. 1997), trans.

denied. Bunch contends McAllister’s fire victim toxicology analysis showing that Tony’s
injuries are not consistent with an open fire directly rebuts the State’s theory at trial and
therefore disproves a material fact and is relevant to the issue of her guilt.

The information charging Bunch alleged:

...onoraboutthe 30TH day of JUNE, 1995, the said KRISTINE M. BUNCH
did then and there
Count One (Murder)

Kill another human being (to wit: Anthony M. Bunch, born March 11,1992, a
boy 3 years of age,) while committing or attempting to commit arson, to wit:
using an accelerant did start a fire inside the mobile home where the defendant
and her child . . . was [sic] living, starting such fire in a manner where
Anthony M. Bunch could not escape and caused Anthony M. Bunch to die
from asphyxiation and the burning of his body;

AND ALSO Count Two (Arson)
did by means of fire knowingly damage property of any person, (to wit: the
mobile home owned by Susan Hubbard and used by the defendant, Kristine M.
Bunch, as the dwelling of herself and her child, Anthony M. Bunch,) under
circumstances that endanger human life, to wit: using an accelerant did start a
fire in the living room of her mobile home that confined her child . . . that
resulted in serious bodily injury to any person other than the defendant, to wit:
such fire causing burns and asphyxiation of the body of Anthony M. Bunch,
age 3 years, serious bodily injury that resulted in death . . . .

Trial Record at 8 (emphases added). All parties and witnesses agree that the conclusion of
Bunch’s experts at trial and on post-conviction is the same; namely, that the origin of the fire
is undetermined. At trial, the State proceeded on the theory that the undetermined origin
coupled with the circumstantial evidence indicated arson. However, the victim toxicology
analysis specifically addresses the question of whether Bunch intentionally set the fire in the
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living room of the mobile home using a liquid accelerant as charged by the State. The post-
conviction toxicology evidence would tend to disprove the State’s theory of the case and is
reasonably likely to affect the outcome of a trial on these charges, and it is therefore material
and relevant.

3) The evidence is not cumulative. Cumulative evidence is “additional evidence that

supports a fact established by the existing evidence . . .. [T]o be considered cumulative,
evidence should be of the same kind or character. That is, evidence will not be considered
cumulative if it tends to prove the same facts, but in a materially different way.” In re

Paternity of H.R.M., 864 N.E.2d 442, 451 (Ind. Ct. App. 2007) (internal quotations,

alterations, and citations omitted). Cf. Pinkins, 799 N.E.2d at 1092-93 (holding that
subsequent DNA testing results did not constitute newly-discovered evidence because
“[e]ven ifit could be assumed that some of the scientific procedures proffered at the original
trial were erroneous,” both the evidence offered at trial and the subsequent tests were
consistent and therefore the subsequent test results were merely cumulative). The State
points out that, consistent with McAllister’s estimate, the forensic pathologist who conducted
Tony’s autopsy testified Tony’s carbon monoxide saturation level could have reached eighty
percent over a period of minutes, but the pathologist was not concerned with the manner in
which such level could have been obtained. That is, the pathologist was not making, nor had
he been asked to make, any fire origin determination in so testifying. The State also points
out that McAllister, like Bunch’s trial expert, testified the fire began in the ceiling.

McAllister, however, additionally testified to the relation between Tony’s physical condition
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and her origin determination. Finally, although McAllister’s ultimate opinion — that the
cause of the fire is undetermined — was also the opinion given by Bunch’s trial expert, the
method by which she arrived at that conclusion was considerably different and no testimony
akin to hers that Tony’s physical condition was inconsistent with a fire set in an open room
was offered at trial. Although Hulse, Bunch’s trial expert, did state that a concealed fire in
the ceiling could not be discounted as a possible cause, he mentioned a ceiling fire in going
through the various accidental causes — including Tony playing with lighters or matches —
that should have been eliminated before concluding the fire was arson, rather than as an
actual opinion as to the origin of the fire. His opinion of the origin of the fire was that it
started in the south bedroom and ““ascended to ceiling level and came out of this room at the
upper elevations.” Trial Record at 1126. This is in direct opposition to McAllister’s opinion.
Therefore, the evidence is not cumulative.

4) The evidence is not merely impeaching. “‘Impeachment’ is defined as ‘[t]he act of

discrediting a witness, as by catching the witness in a lie or by demonstrating that the witness

has been convicted of a criminal offense.”” Taylor v. State, 840 N.E.2d 324, 330 n.1 (Ind.

2006) (emphasis omitted) (quoting Black’s Law Dictionary 768 (8th ed. 2004)). It is
important to distinguish “merely impeaching” evidence from impeaching evidence.
“Evidence which destroys or obliterates the testimony upon which a conviction was obtained

is not appropriately considered as merely impeaching evidence.” Wilson v. State, 677

N.E.2d 586, 588 (Ind. Ct. App. 1997) (citing Dennis v. State, 103 Ind. 142, 151-52, 2 N.E.

349, 355 (1885)). In this regard, this factor has to be considered in conjunction with the final
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factor: is the evidence of such significance that it would have an effect on the result of the

trial? See State v. McCraney, 719 N.E.2d 1187, 1190 (Ind. 1999) (holding proffered newly-

discovered evidence is not merely impeaching because, although inconsistent with prior
testimony, it “serves as freestanding evidence of [defendant’s] innocence and does not

merely call into question [the witness’s] testimony”); Francis v. State, 544 N.E.2d 1385, 1387

(Ind. 1989) (holding proffered newly discovered evidence in the form of eyewitness
testimony from two disinterested witnesses placing defendant away from the scene of crime
did not merely impeach the victim’s testimony, but had “independent, probative merit of its
own”). The post-conviction court found McAllister’s testimony was merely impeaching of
the testimony of the State’s trial experts. However, unlike cases in which a witness testifies

one way at trial and then later recants or testifies differently on post-conviction, see, e.g.,

McVey v. State, 863 N.E.2d 434, 446 (Ind. Ct. App. 2007) (noting that molestation victim’s
affidavit contradicting her trial testimony was merely impeaching because it would “merely
serve to cast doubt on [her] trial testimony [and] place her credibility at issue™), trans. denied,
McAllister’s testimony was free-standing evidence that Bunch did not set multiple incendiary
fires in the mobile home and offers a new, exculpatory explanation for Tony’s death. It is
not, therefore, merely impeaching evidence.

5) The evidence is not privileged or incompetent. Incompetent evidence is “evidence

irrelevant to the issue or otherwise inadmissible.” Powell v. Alabama, 287 U.S. 45, 69

(1932). We have already determined the evidence is relevant to the issue of Bunch’s guilt or

innocence and there seems to be no question it is not privileged. The post-conviction court
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did not find that the proffered evidence was privileged or incompetent, and the State does not
argue on appeal that it was.

6) Due diligence was used to discover the evidence in time for trial. A motion for a

new trial based on newly-discovered evidence is subject to a hostile inference of want of due

diligence in the absence of a clear showing to the contrary. Denney v. State, 695 N.E.2d 90,

93 (Ind. 1998). A party may not rest upon its abstract conclusion about or assertion of its
exercise of due diligence but must give a particularized showing that all methods of
discovery reasonably available to counsel were used and could not uncover the newly found

information. Hawkins v. Cannon, 826 N.E.2d 658, 663 (Ind. Ct. App. 2005), trans. denied.

As noted above, discussion of fire victim toxicology analysis became a recognized
component of fire investigation after it first appeared in NFPA 921 in 2001, five years after
Bunch’s trial. McAllister testified NFPA 921 is updated and reissued approximately every
three years. Therefore, even if toxicology analysis began to be recognized in the three years
leading up to the 2001 revision, it would have been recognized at the earliest in 1998, two
years after Bunch’s trial. Even with due diligence, there would have been no way for Bunch
to have discovered this analysis prior to her trial. See Behn, 868 A.2d at 343 (ordering new
trial on basis of studies on composition bullet lead analysis that had not yet been developed
prior to defendant’s trial).

7) The evidence is worthy of credit. In general, “[w]hether a witness’s testimony at a

post-conviction hearing is worthy of credit is a factual determination to be made by the trial

judge who has the opportunity to see and hear the witness testify.” Whedon v. State, 900
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N.E.2d 498, 504 (Ind. Ct. App. 2009), aff’d, 905 N.E.2d 1108 (Ind. 2009). It is not within
the province of the appellate court to replace a trial judge’s assessment of witness credibility
with its own. McCraney, 719 N.E.2d at 1191. Thus, if the post-conviction court expressly
finds that the testimony of a fact witness is or is not worthy of credit, we must accept that

determination. See, e.g., Carter, 738 N.E.2d at 672 (affirming post-conviction court’s

“distrust” of newly-found witness who claimed to be the shooter in an incident for which
defendant was convicted of attempted murder because the post-conviction court had the
“benefit of viewing [the witness’s] face and his reactions during testimony’’; the witness did
not come forward until the post-conviction stage; and the witness’s factual testimony was
wholly inconsistent with the factual testimony of others who witnessed the shooting);
McCraney, 719 N.E.2d at 1191 (affirming grant of new trial based in part on post-conviction
court’s express finding that witness’s testimony on post-conviction that his trial testimony
against defendant was false was worthy of credit); Reed v. State, 508 N.E.2d 4, 6 (Ind. 1987)
(affirming post-conviction court’s conclusion that witness’s post-conviction testimony
recanting his trial testimony placing defendant at the scene of the crime was not worthy of
credit because witness’s testimony was “of course an attempt to impeach his prior testimony”
and post-conviction court was well within its discretion to doubt the recanting testimony).

However, here, the post-conviction court did not find McAllister’s testimony was not
worthy of credit because it doubted her credibility or veracity based upon a firsthand
evaluation of her demeanor; the post-conviction court found her testimony not worthy of

credit because it was in conflict with trial evidence, without considering that new science —
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rather than new or different facts — formed the basis for her opinion. In other words, the

post-conviction court did not find McAllister unworthy of credit on the basis of her

demeanor; it found her expert opinion unworthy of credit on the basis of its foundation.

Under these circumstances, we do not think it necessary or appropriate to impute a personal
credibility determination to which we must defer to the post-conviction court. To do so
would virtually eviscerate appellate review of post-conviction denials because we would
have to speculate in every instance that the post-conviction court could have concluded the
witness was not credible based on his or her demeanor.

Thus, although we would defer to the post-conviction court’s assessment of fact
witnesses — for instance, a trial witness now recanting trial testimony or a new witness
offering never-before-heard exculpatory testimony — we will not defer in this case to the
post-conviction court’s assessment of an expert’s scientific evidence. We have the ability to
assess McAllister’s expert testimony ourselves because her credentials and the basis for her
opinion are part of the record. The post-conviction court found McAllister’s testimony was
“not reliable” because she did not establish the scientific principles for her conclusion and
because McAllister’s conclusions contradicted undisputed evidence and eyewitness
testimony from the trial. In making such a determination, the post-conviction court did not
rely on her demeanor, but rather on the stated bases for her opinion and review of the trial
record. We have the same information before us, and therefore are able to independently
assess whether McAllister’s testimony is worthy of credit without invading the province of

the post-conviction court. Cf. GKN Co. v. Magness, 744 N.E.2d 397, 401 (Ind. 2001)
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(noting situations in which appellate courts have held that de novo review is appropriate
where a reviewing court is in as good a position as the trial court to make a decision on a
particular issue based upon the evidence presented).

Indiana Evidence Rule 702 provides:

(a) If scientific, technical, or other specialized knowledge will assist the trier of

fact to understand the evidence or to determine a fact in issue, a witness

qualified as an expert by knowledge, skill, experience, training, or education,

may testify thereto in the form of an opinion or otherwise.

(b) Expert scientific testimony is admissible only if the court is satisfied that

the scientific principles upon which the expert testimony rests are reliable.
The post-conviction court allowed McAllister to testify as an expert.®> McAllister described
her training and experience and the evidence and method upon which she relied in forming
her opinion. She described her familiarity with NFPA 921, which, as previously discussed, is
now the leading guide for fire investigation. She did, as the post-conviction court found,
refer during her testimony generally to “numerous studies” measuring carbon monoxide
production in comparison with ventilation conditions. See, e.g., PCR Hrg. Tr. at 280.
However, in explaining her conclusions, she specifically referred to the Coburn-Forster-Kane

equation as the basis for the chart she produced to demonstrate the COHb levels a person of

Tony’s size was likely to have registered based upon an open versus a confined fire. She

® We note that after McAllister had testified and been cross-examined by the State and dismissed as a
witness, and before Bunch’s final witness took the stand, the State interjected: “Your Honor, may I raise one
issue? | want to clarify a ruling to the Court. | did object to the opinion of Ms. McAllister. It is my
understanding the Court overruled the objection?” PCR Hrg. Tr. at 371. The post-conviction court replied,
“Yes.” Id. There is no indication in the record that the State had previously objected to McAllister’s
testimony, however, and therefore no indication of the basis for any such objection. Regardless, the post-
conviction court overruled any such objection and allowed McAllister’s testimony.
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then used that chart, in conjunction with the trial testimony and exhibits, in forming her
opinion as to the origin of the fire.

The post-conviction court also found that McAllister’s opinion contradicted
undisputed facts from the trial record, as the dissent notes. See slip op. at 52-53 (Crone, J.,
dissenting). McAllister’s opinion that the fire likely started in the confined space above the
ceiling in the south bedroom and smoldered for some time until it finally burned through the
ceiling tiles and dropped to the floor of the bedroom is not inconsistent with the undisputed
facts the post-conviction court cited. The post-conviction court noted that Bunch “always
said she first saw the fire on the floor.” Appellant’s App. at 25. That Bunch stated she first
saw fire on the floor of the south bedroom is not equivalent to stating, let alone proving, the
fire started on the floor,” and therefore is not inconsistent with McAllister’s opinion
regarding the origin of the fire. Likewise, McAllister’s opinion is not inconsistent with the
trial testimony of other witnesses who testified they saw fire on the floor of the bedroom.
McAllister’s testimony that the fire started in the south bedroom and spread into the living
room and beyond is also not inconsistent with the trial testimony of witnesses who testified
they saw fire in the living room. Parkinson in particular, when asked if he saw fire on the

ceiling, testified that “in one corner of the living room, there were flames coming out above

° The dissent points out in a footnote that Bunch stated the floor itself was on fire. Bunch did tell
police the fire was on the linoleum. Even assuming that Bunch indeed meant the fire was burning directly on
the linoleum as opposed to describing the fire as being at floor level, other trial testimony referenced the ceiling
being down or on the floor from the front door to the bedroom. See Trial Record at 669, 686 (firefighter Clark
describing “ceiling tile” or “ceiling structure itself” obstructing the path between the living room and
bedroom); id. at 693-94 (Clark’s observation report that “ceiling was already down from the front door all the
way to the south bedroom.”).
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that,” trial record at 618; that he saw smoke “coming out of the top of the room,” id. at 620;
and that he saw smoke “high on the wall,” id. at 1099. Although he testified he saw fire on
the living room floor, he never testified that he saw fire only on the floor. McAllister’s
testimony that an under-ventilated fire in a confined space would produce a great deal of
smoke upon becoming exposed to an open area is consistent with witness testimony
regarding the smoky conditions in the mobile home,® and is more consistent with the
medical reports that both Tony and Bunch had soot in their respiratory systems than the
State’s position at trial that a fire was set in the open.

The post-conviction court also found McAllister’s testimony was not worthy of credit
because it contradicted the trial testimony of investigator Frank — who was able to see the
condition of the mobile home following the fire firsthand — that the fire did not start in the
ceiling. His testimony, however, does not indicate he made any serious investigation into the
ceiling as a possible source of the fire:

Q. [H]ow did you determine that it did not start in the ceiling?

A. [no answer]

Q. Because it started somewhere else?

A. Right[,] because the indications were that the fires did not originated [sic]

in the ceiling. They originated on the floor.

Q. ... [W]hat investigation did you do to determine that it did not have a third

source of origin in the ceiling.

A. There was no indication of that. . . .

Q, How much time did you spend eliminating the possibility that the fire

started in the ceiling?
A. T can’t tell you that. I don’t know.

* k%

1% Bunch did make a statement to police that there was not much smoke at first, but she also stated that
she “couldn’t see past the smoke. There was smoke everywhere.” Trial Record at 706.
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Q. [Y]ou can’t tell this jury what specific facts that you observed in the ceiling

that led you to believe there had been no fire started there?

A. Not specifically no.

Trial Record at 877-78. Frank’s testimony indicates because he believed the fire started on
the floor, it therefore did not start in the ceiling. He did not testify to any other reasons for
coming to the conclusion the fire did not start in the ceiling.

Finally, the post-conviction court is correct that it is undisputed that windows in the
bedroom were broken soon after the fire became evident. In a generic sense, it is true that
this created ventilation in the room, but in a scientific sense, it is not necessarily true that this
“ventilated” the fire. McAllister’s opinion was that this was an “under-ventilated” fire
because while it burned in the concealed space above the ceiling, it did not have adequate
oxygen to burn completely. That windows were broken after the fire burned through the
ceiling and dropped down into the room, at which point the fire became ventilated simply by
the volume of air in the larger room regardless of whether windows were broken, does not
undercut her conclusion.

Indiana Evidence Rule 702 is intended “to liberalize, rather than to constrict, the

admission of reliable scientific evidence.” Turner v. State, 953 N.E.2d 1039, 1050 (Ind.

2011). In Turner, our supreme court held on direct appeal that the trial court did not err in
allowing firearms tool mark identification testimony even where the expert’s conclusion was
equivocal, he did not formally describe his testing method, and he did not pinpoint other
research supporting his conclusion because although these facts “inform the fact finder’s

judgment on weighing this evidence, [they do] not render the evidence inadmissible.” 1d. at
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1051. McAllister described the method by which she reached an unequivocal conclusion that
the fire, though still of undetermined origin, did not start as the State alleged, noting
specifically the necessity for a valid hypothesis to be consistent with the facts of a case.™
See PCR Hrg. Tr. at 341. Her methodology is sufficiently supported by the generally-

accepted scientific principles set forth in NFPA 921, see Farmland Mut. Ins. Cos. v. Chief

Indus., Inc., 170 P.3d 832, 836 (Colo. App. 2007) (noting that “a number of courts have held

that [NFPA 921] . . . is an accepted reference for fire investigators™), and her conclusion is
sufficiently consistent with the evidence of record to be worthy of credit.

8) The evidence can be produced upon a retrial. Although the post-conviction court

concluded that McAllister’s testimony could not be produced upon a retrial of the case, it did
so based on the alleged lack of scientific reliability. Having determined above that her
testimony was sufficiently supported by scientific methods to be worthy of credit, we
conclude the evidence could be produced upon retrial by either McAllister’s own testimony,

that of her associate, or another similar expert. Cf. Thompson v. State, 796 N.E.2d 834, 839

(Ind. Ct. App. 2003) (statement proffered as newly-discovered evidence did not qualify as a
dying declaration and therefore the evidence could not be produced at a new trial), trans.

denied.

! The post-conviction court noted that “McAllister presented no evidence to support her estimate of
the temperature of the fire in general or at any specific time.” Appellant’s App. at21. Temperature was not an
integral part of McAllister’s analysis. Her opinion was based upon what ventilation conditions would cause
given COHbD levels over time. Her reference to “thermal injuries” and “thermal damage,” however, was not a
reference to heat or temperature, but to the results of exposure to flame.
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9) The evidence will probably produce a different result at retrial. “In ruling on

whether the evidence would produce a different result, the trial court may properly consider
the weight that a reasonable trier of fact would give it and while so doing may also evaluate
its probable impact on a new trial in light of all the facts and circumstances shown at the
original trial of the case.” Reed v. State, 702 N.E.2d 685, 691 (Ind. 1998). “[T]he defendant
must raise a strong presumption that the result at any subsequent trial in all probability would
be different.” 1d.; cf. Taylor, 840 N.E.2d at 330 (there was overwhelming evidence of
defendant’s guilt so although proffered new evidence “might have weakened the State’s
case,” it was not enough to make it probable that a different result would be obtained). “A
sufficient probability of a different result upon retrial is present when the omitted evidence
creates a reasonable doubt that did not otherwise exist.” Fox v. State, 568 N.E.2d 1006, 1008
(Ind. 1991).

Bunch contends the fire victim toxicology evidence would likely produce a different
outcome on retrial because it “does not merely call into question some of the State’s
evidence,” it establishes her innocence. Br. of the Appellant at 29. There was no direct
evidence at Bunch’s trial that she set multiple fires in the mobile home through use of an
accelerant. No one saw her set the fire or heard her refer to setting the fire, there was no
evidence she had purchased a liquid accelerant, and there was no motive offered for her to
intentionally set a fire. McAllister’s testimony shows the State’s theory of fire purposefully
set in an open room could not have caused the injuries from which Tony was shown to have

died. McAllister’s conclusion is, if not entirely consistent with the eyewitness testimony, at
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least not inconsistent with it: that several witnesses testified they saw fire on the floor does
not mean the fire started there; testimony regarding large amounts of thick smoke and
evidence Tony inhaled soot is consistent with an under-ventilated fire; and testimony that
there was no fire on the living room floor in the early stages of the fire is consistent with an
accidental fire beginning in the ceiling in the south bedroom.
The largely circumstantial evidence at trial did not overwhelming prove Bunch’s guilt.
Bunch was alone in the trailer with Tony when the fire started. She gave inconsistent
statements regarding where Tony was immediately prior to the fire and what she heard him
say and saw him do once she discovered the fire, but never deviated from her observation
that the fire started in the bedroom. She told a neighbor that Tony was behind a locked door
when there was no door at all to the bedroom. She allegedly told another neighbor that
“somebody” had sprinkled kerosene or gasoline' on her before the fire, but that neighbor’s
credibility was suspect given testimony that no such conversation occurred and that after the
fire but before trial, the two families were engaged in litigation against each other. A chair
partially obstructed the doorway from the living room into the bedroom, but had been in that
same position for a considerable length of time. However, she had no apparent motive to set
the fire, no one saw her do it or heard her talk about it, she had not recently purchased an

accelerant, and her clothing did not indicate the presence of an accelerant when tested.

2 The dissent’s discussion regarding the use of gasoline as a possible accelerant diverts our attention
from the original inquiry. ATF tests revealed no gasoline at the scene, Bunch’s mentions of gasoline seem to
be more a shorthand for describing how the fire spread, and State Police Officer Tressler, who investigated the
case, testified that he was convinced it was not gasoline that was used as an accelerant. See Trial Record at
748.
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McAllister’s fire victim toxicology analysis evidence, although not definitively able to
disprove that Bunch committed a crime, at least creates a reasonable doubt that she
committed the crime with which she was charged: knowingly using an accelerant to start a
fire in the living room of her mobile home. See Record of Proceedings at 8. In reaching
that conclusion, we acknowledge the inconsistencies in Bunch’s statements, but note also that
she was asked to give two statements on the day of the fire, including one while she was still
at the hospital, and that only excerpts of those statements were introduced into evidence. The
State’s evidence was largely circumstantial, none of Bunch’s statements are actually
inculpatory, and the toxicology evidence supports her defense of innocence. We conclude it
is probable this evidence would produce a different result if offered on retrial.

Summary. Bunch has met her burden of proving the fire victim toxicology analysis
evidence meets all nine requirements of newly-discovered evidence. We therefore hold the
post-conviction court clearly erred in denying her petition for post-conviction relief on this
claim.

[1l. Brady Violation

In Brady v. Maryland, the United States Supreme Court held that “the suppression by

the prosecution of evidence favorable to the accused upon request violates due process where
the evidence is material either to guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.” 373 U.S. 83, 87 (1963). “To prevail on a Brady claim, a defendant
must establish: (1) that the prosecution suppressed evidence; (2) that the evidence was

favorable to the defense; and (3) that the evidence was material to an issue at trial.” Minnick
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v. State, 698 N.E.2d 745, 755 (Ind. 1998) (citing Brady, 373 U.S. at 87), cert. denied, 528
U.S. 1006 (1999). Evidence is material under Brady “only if there is a reasonable probability
that, had the evidence been disclosed to the defense, the result of the proceeding would have
been different. A ‘reasonable probability’ is a probability sufficient to undermine confidence

in the outcome.” United States v. Bagley, 473 U.S. 667, 682 (1985). However, the State will

not be found to have suppressed material evidence if it was available to a defendant through

the exercise of reasonable diligence. Conner v. State, 711 N.E.2d 1238, 1246 (Ind. 1999),

cert. denied, 531 U.S. 829 (2000). “Favorable evidence” includes both exculpatory evidence

and impeachment evidence. See Prewitt v. State, 819 N.E.2d 393, 401 (Ind. Ct. App. 2004),

trans. denied. Suppression of Brady evidence is constitutional error warranting a new trial.

Turney v. State, 759 N.E.2d 671, 675 (Ind. Ct. App. 2001), trans. denied.

Bunch contends when she subpoenaed the ATF file from her case for post-conviction
purposes, she “discovered a wealth of exculpatory material never disclosed to her during her
trial.” Br. of the Appellant at 42. Specifically, she claims William Kinard’s testimony and
report offered at her trial are directly contradicted by an earlier report.*® Kinard testified that
he conducted gas chromatography tests on ten samples taken from the fire scene to determine
whether an accelerating material was present. Trial Record at 891. He further testified that a
heavy petroleum distillate was present in five of the samples (samples 4, 5, 6, 8, and 10). 1d.

at 907-08. Kinard conceded on cross-examination that the carbon numbers found in samples

3 Bunch also notes the State did not disclose prior to her trial notes and data from Kinard’s testing of
the samples — primarily the actual gas chromatographs from which Report #2 and Kinard’s testimony were
drawn. Because Bunch was aware the tests were done, however, we do not agree that failure to provide the
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4, 5, and 10, although consistent with each other, were different from the carbon numbers
found in samples 6 and 8. He nonetheless believed the carbon numbers for all five samples
were within the range indicating the presence of a heavy petroleum distillate. Kinard’s
written report disclosed to Bunch prior to trial and offered into evidence at trial, consistent

with Kinard’s testimony, states:

A heavy petroleum distillate (HPD) was detected in Exhibit 4, 5, 6, 8 and 10
(wood)."! Examples of HPD’s [sic] includes [sic] kerosene, No. 1 fuel oil,
Jet-A (aviation) fuel, solvents for some insecticides, Diesel fuel, No. 2 fuel oil
(home heating oil) and some charcoal starters.

No flammable or combustible liquid was detected in Exhibits 1 (fabric) 2, 3,
(wood), 7 (wood, carpet and carpet padding) and 9 (fiber material).

Id. at 899 (State’s Exhibit ATF 1) (referred to hereafter as “Report #2”°). The report that

Bunch did not have until the post-conviction proceedings states:
A heavy petroleum distillate (HPD) was detected in Exhuibit [sic] 4, 5 and 10
(wood).™ Examples of a HPD includes [sic] kerosene, No. 1 fuel oil Jet-A
(aviation) fuel, solvents for some insecticides, Diesel fuel, No. 2 fuel oil (home
heating oil) and some charcoal starters.
No flammable or combustible liquid was detected in Exhibits 1, 2, 3, 6,11 g1
(wood), 7 (wood, carpet and carpet padding) and 9 (fiber material).

Petitioner’s PCR Exhibit ATF 3 (referred to hereafter as “Report #1”)."® In addition, until

the post-conviction proceedings, Bunch did not have the actual gas chromatographs for the

data from those tests was a Brady violation. Reasonable diligence would have led Bunch to the raw data.

4 Samples 4, 5, 6, and 10 were flooring samples from the living room; sample 8 was a flooring sample
from the south bedroom.

> Samples 4, 5, and 10 were all flooring samples taken from the living room.
16 Sample 6 was a flooring sample from the living room.

7 Sample 8 was a flooring sample from the bedroom.
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samples. John DeHaan, her expert on post-conviction, testified his evaluation of the gas
chromatographs shows samples 6 and 8 tested negative for a heavy petroleum distillate and
he therefore agrees with the conclusions in Report #1 that was not made available to Bunch
prior to her trial. Bunch contends the determination that sample 8 did not exhibit the
presence of a heavy petroleum distillate is especially critical because it is the sole sample
from the bedroom and the State relied heavily at trial upon the presence of a heavy petroleum
distillate in that sample to prove there were multiple fires and support its theory the fire was
intentionally set.
With respect to the undisclosed evidence, the post-conviction court concluded:

120. The undisclosed evidence at issue is the ATF laboratory data file,
95N0501(1), which contains the raw data of gas chromatography test results
for 10 samples taken from the mobile home fire. The file also contained an
unsigned, preliminary working document marked “draft” summarizing the test
results. This draft contained hand-made “mark-ups”; however, [Bunch]
presented no evidence about who made the changes on the draft or the process
under which the changes were made.

121. The substantive evidence in dispute on this issue is the different opinions
between two experts over the interpretation of scientific test data on just two of
the ten samples tested.

* % %

123. [Bunch’s] expert agrees that three samples, [4, 5, and 10] taken from the
charred burn pattern on the living room floor show the presence of kerosene. . .

* * %
128. [Bunch] made no specific request for the State to provide the laboratory
file upon which the report was based.

8 An additional report undisclosed to Bunch until post-conviction proceedings shows handwritten
changes to Report #1 bridging the gap between the content of Report #1 and Report #2; that is, the numbers
“6” and “8” are handwritten into the first paragraph which indicates which samples contained a heavy
petroleum distillate, and the numbers 6 and 8 are stricken through in the second paragraph which indicates
which samples did not contain a heavy petroleum distillate. Petitioner’s PCR Exhibit ATF 3.
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129. Even without the report, [Bunch’s] counsel raised the substantive issue
and challenged the credibility of William Kinard’s conclusion that a flammable
liquid was present in test samples [6 and 8] at trial.
130. Attrial, William Kinard acknowledged that the carbon number results for
[samples 6 and 8] were different from [samples 4, 5, and 10] for which there is
no dispute those samples show the presence of kerosene.
131. Kinard said in his trial testimony, that even with a deviation in carbon
numbers, he still held the opinion that [samples 6 and 8] showed the present
[sic] of a heavy petroleum distillate based upon his training and experience and
his belief the deviation was caused by evaporation.
132. The substance of evidentiary issue concerning the ATF laboratory file
being raised by the petition was in fact previously raised by [Bunch] at trial
and presented to the jury without the use or need of the actual ATF laboratory
file.
* k% *
149. First, the Court finds that the preliminary draft of testing results found in
the ATF laboratory file is work product. . . .
150. Second, the State did not violate Brady because [Bunch] reasonably
knew that the ATF file existed and did not request it. . . .
* k% *
152. The following facts are undisputed:
a. [Bunch] made no specific requests for more information about the
ATF testing;
b. The ATF file . . . was available to [Bunch] by subpoena;
c. The State was not aware of this information and did nothing to
obstruct or interfere with any effort by [Bunch] to obtain information
before trial;
d. The State did nothing to suppress any of the information in the ATF
Laboratory which is an independent agency under the United States
government and not under any control by the State of Indiana.
153. Because [Bunch] knew of the file’s existence and could have obtained it
with reasonable diligence, the Court finds that the State did not violate Brady
for this additional reason.
154. Third, the “Brady Doctrine” is only violated if the undisclosed evidence
is “favorable to the accused.” [Bunch] does not dispute the fact that the
preliminary ATF laboratory draft is accurate in that three of the samples taken
from the charred burn pattern on the living room floor . . . show the presence
of kerosene. DeHaan agrees that conclusions in the ATF laboratory
preliminary draft are correct. . . .
155. ... Asaresult, [Bunch] fails to prove that the undiscovered information
is favorable to [her] as exculpatory or impeachment evidence.
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156. The undisclosed evidence might reduce the quantity of the State’s
Incriminating evidence, but it does not change the fact that three samples taken
from the charred burn pattern on the living room floor still show the presence
of kerosene. To a significant extent, DeHaan’s testimony confirms the
accuracy of the State’s incriminating evidence. While DeHaan’s testimony
may create a “battle of the experts” regarding samples [6 and 8], samples [4, 5,
and 10] definitely contain kerosene. This is not particularly exculpatory.
157. Similarly, the undisclosed information combined with DeHaan’s
testimony does not necessarily impeach William Kinard if, at the same time,
DeHaan confirms the accuracy of Kinard’s conclusions on 80% of the samples
tested.

* * *

160. Finally, a Brady violation only occurs if there is a reasonable probability
that the result would have been different if the State would have disclosed the
draft ATF report.

* % %

163. The substance of the issue from undisclosed information in the ATF file
was raised by [Bunch], in fact, and was actually presented at trial by [Bunch]
without even the need for the ATF file . ... Kinard [sic] testified and read into
the record the actual raw data carbon numbers for each samples [sic], as shown
by the undisclosed ATF file.

* % %

FOR ALL OF THESE REASONS, FINDINGS AND CONCLUSIONS,
separately and collectively, [Bunch] has not proven that the State failed to
disclose information under the “Brady Doctrine” and her request for relief
under PCR Petition Claim Il is DENIED.

Appellant’s App. at 34-41.

A. The State Suppressed Evidence

Bunch contends the post-conviction court erred in determining the complete ATF

documents were work product exempt from Brady, citing several out-of-jurisdiction cases
determining that because Brady is of constitutional dimension, it trumps rules prohibiting

discovery of work product. See, e.g., Castleberry v. Crisp, 414 F.Supp. 945, 953 (N.D. OKla.

1976) (noting that the work product discovery rule “cannot, of course, be applied in a manner

which derogates a defendant’s” Brady rights). The report at issue herein is not akin to a
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police report or other investigative notes which are protected as work product, and the State

never alleged that they were. See Goudy v. State, 689 N.E.2d 686, 695 (Ind. 1997) (noting

“Investigative police reports are not discoverable and are considered protected as the work
product of the prosecutor”). Even if they were, however, the “defendant’s right to

fundamental due process outweighs the State’s interest in nondisclosure.” Sewell v. State,

592 N.E.2d 705, 707 n.4 (Ind. Ct. App. 1992), trans. denied. Thus, the Brady rule can
require disclosure of evidence not otherwise discoverable if the evidence is shown to be
exculpatory. Id. at 707.

Bunch also contends the post-conviction court erred in relying on the fact the State did
not know of the contents of the ATF file because prosecutors have a duty “to learn of any
favorable evidence known to the others acting on the government’s behalf in the case . . . .”

Kyles v. Whitley, 514 U.S. 419, 437 (1995). In Farris v. State, 732 N.E.2d 230 (Ind. Ct. App.

2000), the State deposed a witness who testified the defendant was involved in a robbery.
Five days prior to the defendant’s trial, the witness recanted his testimony as to the
defendant’s involvement on the errata sheet to his deposition. The State called the witness at
trial and the witness testified consistent with his recantation that the defendant had not been
involved in the robbery. Several weeks after he was found guilty of robbery, the defendant
became aware of the witness’s errata sheet and filed a motion to set aside the verdict on the
basis of a Brady violation. Without further elaboration, this court held the State had
suppressed evidence from the defense because even though the prosecutor was unaware the

errata sheet existed, the State “had the errata sheet in its possession before trial and did not
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disclose it to the defendant.” Id. at 233. It would appear, therefore, that since the State took
the witness’s deposition, even if the errata sheet did not actually make its way from the

reporter transcribing the deposition to the prosecutor, it was considered to be in the State’s

possession. See Martinez v. Wainwright, 621 F.2d 184, 186-87 (5th Cir. 1980) (“The duty to

produce requested evidence falls on the state; there is no suggestion in Brady that different

‘arms’ of the government are severable entities[,]” citing United States v. Deutsch, 475 F.2d
55, 57 (5th Cir. 1973), holding the United States Attorney suppressed evidence in the

possession of the Post Office Department, and Yanetta v. State, 320 So.2d 23, 24 (Fla. Ct.

App. 1975), holding defendant entitled to discovery of information not just in the physical
possession of the State but also obtainable from the FBI). In this case, the ATF was acting at
the behest of the State in testing the samples and providing a report. That the ATF kept the
complete file on its premises does not mitigate the State’s obligation to disclose exculpatory
evidence in that file.

Finally, Bunch contends the post-conviction court erred in finding that she did not
demonstrate reasonable diligence when she made no specific request for the ATF file despite
having Report #2. See Kyles, 514 U.S. at 433 (“[ A] defendant’s failure to request favorable

evidence [does] not leave the Government free of all obligation.”); see also United States v.

Agurs, 427 U.S. 97, 108 (1976) (holding the Government has a duty to volunteer exculpatory
evidence never requested, or requested only in a general way, though only when suppression
of the evidence would be of such significance as to deny the defendant a fair trial). A

defendant is not required to request specific pieces of exculpatory evidence in order to be
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entitled to them, and is in fact entitled to rely on the State’s representation that it has fulfilled

its duty to provide any such evidence. See Strickler v. Greene, 527 U.S. 263, 289 (1999).

Although it is true Bunch was able to receive the full ATF file upon requesting it in these
post-conviction proceedings, “the availability of information is not measured in terms of
whether the information is easy or difficult to obtain but by whether the information is in the

possession of some arm of the state.” Crivens v. Roth, 172 F.3d 991, 997-98 (7th Cir. 1999).

This case is unlike Denney, 695 N.E.2d 90, in which our supreme court held the defendant

failed to exercise due diligence to discover results from a court-ordered blood test. That a
blood test was done was known to the defendant himself and was evident on the face of the
record, therefore the defendant had the opportunity to pursue the results. Here, however,
Bunch had no reason to know from the fact of Report #2 that there was a Report #1, let alone
that it had not just shown equivocal results for two of the samples, as in Kinard’s trial
testimony regarding samples 6 and 8, but actually showed negative results for those two
samples.

The State asserted at oral argument that it is the State’s right and obligation to decide
what evidence in its possession is favorable to the accused and therefore required to be
turned over to the defense in discovery. We do not disagree that it is initially the State’s call,
but we note that the State then has to live with the consequences of its decision. The State
has the affirmative duty to turn over exculpatory evidence even in the absence of a specific
request by the defendant. However, if the State determines not all evidence available to it is

required to be turned over and it does not know for a fact that the defendant already has the
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evidence, the State runs the risk that a court reviewing a subsequent Brady claim may
disagree with its assessment. The State concedes it has the obligation to turn over Brady
evidence and concedes it did not turn over the entire ATF file to Bunch prior to her trial; it
therefore failed to satisfy its obligation in this case. We conclude the State suppressed the
complete ATF file.

B. The Evidence was Favorable to Bunch

The second showing required to establish a Brady violation is that the suppressed
evidence was favorable to the defense. The post-conviction court concluded the evidence
was not favorable to Bunch because her own expert agreed with Kinard’s trial testimony that
three of the five samples show the presence of kerosene. The post-conviction court
specifically noted that DeHaan confirmed the accuracy of Kinard’s conclusions as to 80% of
the samples tested. The post-conviction court did not, however, note the significance of the
disagreement with regard to the other two samples. Kinard testified that samples 6 and 8 also
showed the existence of a heavy petroleum distillate. Samples 4, 5, 6, and 10 were taken
from the living room; sample 8 was the only sample taken from the south bedroom.

That Kinard identified a heavy petroleum distillate in samples taken from both the
living room and the bedroom was a lynchpin of the State’s theory that there were multiple,
and therefore incendiary, fires. Kinard acknowledged that the carbon numbers identified in
samples 6 and 8 were different from those identified in samples 4, 5, and 10, and samples 6
and 8 were therefore on the “tailend of a heavy petroleum distillate.” Trial Record at 907.

Nonetheless, he adhered to the conclusion expressed in Report #2 that samples 6 and 8 tested
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positive for a heavy petroleum distillate. Report #1, however, concluded samples 6 and 8
tested negative, a conclusion with which DeHaan agreed at the post-conviction hearing after
reviewing the gas chromatographs. If sample 8 — the only sample taken from the bedroom —
tested negative, then there is no evidence supporting an incendiary fire in the bedroom, and
no evidence supporting multiple incendiary fires. If sample 6 — taken from what was
identified as a pour pattern in the living room — tested negative, then the significance of the
alleged burn pattern is significantly undercut. The undisclosed evidence is therefore
exculpatory, as it directly contradicts the State’s theory of the case.

The evidence is also impeaching, as Report #1°s finding that samples 6 and 8 tested
negative for heavy petroleum distillates could have been used to impeach Kinard’s assertion
in Report #2 and at trial that despite the differing carbon numbers and initial assessment,
samples 6 and 8 showed the presence of a heavy petroleum distillate. Because the State did
not turn over the entire ATF file, Bunch did not have the benefit of knowing that the finding
in Report #1 more strongly supported her defense than the State’s theory. She also was not
able to point out the change and pursue the reason the findings were altered and Kinard
testified differently at trial. As either exculpatory or impeaching evidence, Report #1 was
favorable to the defense.

C. The Evidence was Material

To show the evidence was material, Bunch must show there is a reasonable probability

that the result of the trial would have been different had it been disclosed to her. See Hayden

v. State, 830 N.E.2d 923, 931 (Ind. Ct. App. 2005), trans. denied. Bunch contends Kinard’s
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testimony identifying heavy petroleum distillates in floor samples from both the living room
and the south bedroom formed part of the basis for the State’s theory that two incendiary fires
were set in the mobile home and was likely critical to the jury’s decision. Bunch contends
the undisclosed evidence defeated the State’s two-fire theory and would have bolstered the
attempted impeachment of Kinard’s testimony that although the composition of samples 6
and 8 was different from the others, it was still within the range of a heavy petroleum
distillate. In short, Bunch contends Kinard’s testimony would have been so undermined by
this additional evidence that the entirety of the evidence would have been cast in a different
light more favorable to Bunch.

We note that Bunch cross-examined Kinard about the differences in the results
obtained for samples 4, 5, and 10 versus samples 6 and 8. We also note the non-scientific
evidence the State alleges supports the conviction; namely, that Bunch was the only adult in
the trailer at the time of the fire, she gave inconsistent statements to neighbors and police,
and there was testimony that the doorway into the bedroom was at least partially obstructed.
Nonetheless, the State proceeded primarily on the theory that there were multiple fires in the
mobile home, and because multiple, non-communicating fires are more likely than not to be
incendiary, Bunch was responsible for setting the fires. Kinard’s testimony that floor
samples from both the living room and the bedroom contained evidence of a flammable or
combustible liquid is the strongest, if not the only, evidence that there were two separate fires

in the mobile home.
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The undisclosed evidence directly contradicts Kinard’s trial testimony supporting fires
originating in two places. Thus, there is a reasonable probability that but for the
prosecutorial failure to disclose this evidence favorable to Bunch, the result of the trial would
have been different. Bagley, 473 U.S. at 682. And since the suppression of this evidence
undermines confidence in the outcome, see id., we conclude that this federal constitutional

error was not harmless beyond a reasonable doubt. See Chapman v. California, 386 U.S. 18,

24 (1967).

The post-conviction court clearly erred in concluding there was no Brady violation in
the State’s failure to disclose material exculpatory or impeaching evidence to Bunch prior to
trial. Bunch is also entitled to a new trial on the basis of this violation.

Conclusion

The post-conviction court clearly erred in determining Bunch was not entitled to a
new trial on the basis of the fire victim toxicology analysis evidence, as the evidence meets
each of the nine requirements to be newly-discovered evidence. The post-conviction court
also clearly erred in determining Bunch was not entitled to a new trial on the basis of a Brady
violation by the State. Because our resolution of these issues is dispositive, we do not
address Bunch’s remaining newly-discovered evidence claim or her claim of ineffective

assistance of counsel. We reverse the post-conviction court’s denial of Bunch’s petition for
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post-conviction relief, and remand for a new trial.
Reversed and remanded.
NAJAM, J., concurs.

CRONE, J., dissents with separate opinion.
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KRISTINE BUNCH,
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STATE OF INDIANA,
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Appellee-Respondent.

CRONE, Judge, dissenting

“To prevail on appeal from the denial of post-conviction relief, a petitioner must show
that the evidence as a whole leads unerringly and unmistakably to a conclusion opposite that
reached by the post-conviction court.” Kubsch, 934 N.E.2d at 1144. | believe that Bunch
has failed to meet this burden as to any of her claims, and therefore | respectfully dissent.

1. Newly Discovered Evidence: Victim Toxicology

Newly discovered evidence mandates a new trial only when the post-conviction
petitioner demonstrates each of the following nine requirements:

(1) the evidence has been discovered since the trial; (2) it is material and

relevant; (3) it is not cumulative; (4) it is not merely impeaching; (5) it is not

privileged or incompetent; (6) due diligence was used to discover it in time for

trial; (7) the evidence is worthy of credit; (8) it can be produced upon a retrial
of the case; and (9) it will probably produce a different result at retrial.
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Taylor, 840 N.E.2d at 329-30 (quoting Carter, 738 N.E.2d at 671). The burden of
establishing all nine prerequisites for a new trial rests with the petitioner. Webster, 699
N.E.2d at 2609.

I have no quarrel with the majority’s determination that “the fire victim toxicology
analysis offered by [Jamie] McAllister has been discovered since [Bunch’s] trial” and that,
“[e]ven with due diligence, there would have been no way for Bunch to have discovered this
analysis prior to her trial.” Slip op. at 22, 26-27. That said, | respectfully disagree with the
majority’s determination that the fire victim toxicology evidence is material and relevant and
that it will probably produce a different result at trial, all of which hinges on its determination
that the evidence is worthy of credit.

“Whether a witness’s testimony at a post-conviction hearing is worthy of credit is a
factual determination to be made by the trial judge who has the opportunity to see and hear
the witness testify.” Whedon, 900 N.E.2d at 504. “It is not within an appellate court’s
province to replace a trial judge’s assessment of credibility with its own.” Id. One could
argue that the judge’s credibility assessment is entitled to even greater deference in this case,
given that he also presided at Bunch’s trial and thus was able to evaluate the credibility of
those witnesses (and Bunch’s demeanor) as well. See Fox v. State, 568 N.E.2d 1006, 1007
(Ind. 1991) (in determining whether evidence would probably produce a different result at
retrial, “the judge may properly consider the weight that a reasonable trier of fact would give

it and, while so doing, may also evaluate its probable impact on a new trial in light of all the
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facts and circumstances shown at the original trial of the case”) (emphasis added), opinion
onreh’g.
The majority says,

[T]he post-conviction court did not find McAllister’s testimony was not
worthy of credit because it doubted her credibility or veracity based upon a
firsthand evaluation of her demeanor; the post-conviction court found her
testimony not worthy of credit because it was in conflict with trial evidence,
without considering that new science — rather than new or different facts —
formed the basis for her opinion. In other words, the post-conviction court did
not find McAllister unworthy of credit on the basis of her demeanor; it found
her expert opinion unworthy of credit on the basis of its foundation. Under
these circumstances, we do not think it necessary or appropriate to impute a
personal credibility determination to which we must defer to the post-
conviction court. To do so would virtually eviscerate appellate review of post-
conviction denials because we would have to speculate in every instance that
the post-conviction court could have concluded the witness was not credible
based on his or her demeanor.

Thus, although we would defer to the post-conviction court’s
assessment of fact witnesses — for instance, a trial witness now recanting trial
testimony or a new witness offering never-before-heard exculpatory testimony
—we will not defer in this case to the post-conviction court’s assessment of an
expert’s scientific evidence. We have the ability to assess McAllister’s expert
testimony ourselves because her credentials and the basis for her opinion are
part of the record. The post-conviction court found McAllister’s testimony
was “not reliable” because she did not establish the scientific principles for her
conclusion and because McAllister’s conclusions contradicted undisputed
evidence and eyewitness testimony from the trial. In making such a
determination, the post-conviction court did not rely on her demeanor, but
rather on the stated bases for her opinion and review of the trial record. We
have the same information before us, and therefore are able to independently
assess whether McAllister’s testimony is worthy of credit without invading the
province of the post-conviction court.

Slip op. at 28-29.
The majority’s sentiments regarding demeanor are well taken, but they are simply
beside the point here. To the extent the majority contends that the post-conviction court
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failed to consider that “new science” formed the basis for McAllister’s opinion, I disagree.
Although the post-conviction court was indeed skeptical that the principles underlying
McAllister’s opinions were “generally accepted in the relevant scientific community,”
perhaps because of her vague reference to “numerous studies,” its primary concern was that
those opinions were based on factual premises that conflicted with the evidence presented at
trial. | agree with the majority that we are in as good a position as the post-conviction court
to assess the validity of the foundation for McAllister’s opinions because we have the same
information before us. That said, | do not believe that we are in as good a position as the
post-conviction court — especially in this case, where the same judge presided at trial — to
make the substantive determination of whether a witness’s opinions are sufficiently credible
to merit a new trial. The two analyses are not the same.*

In this case, the post-conviction court specifically found that McAllister’s scientific
opinions were not worthy of credit based on the following considerations: (1) trial evidence
(including statements from Bunch herself) that the fire started on the floor, not in the ceiling,

as McAllister opined;® (2) Bunch’s statements that “there was not much smoke when she

19 The first type of analysis would be useful in determining if a sufficient foundation existed for the
admission of such expert testimony, but not as to whether the testimony itself is sufficient to merit a new trial.

20 The statement of facts in Bunch’s appellate brief says, “When Bunch first saw the fire, she was in
the living room and Tony was a few yards away in the south bedroom. Ceiling tiles had fallen to the floor of
the living room and south bedroom.” Appellant’s Br. at 2 (citing Trial Tr. at 669, 686, 693, 694, and 1147-
48). Contrary to what her counsel would have us believe, Bunch — the only surviving witness of the initial
stages of the fire — never stated that she saw ceiling tiles on the floor. In fact, she specifically stated that the
floor itself was on fire. See Trial Tr. at 716 (“It was on the linoleum.... That’s why I couldn’t figure out why
it was burning. 7 didn’t think linoleum burned[.]”); id. at 719 (“Q. Well, what was the fire in? What was
burning? A. The floor. Q. The floor itself? Is there a register there? A. Linoleum.”) (emphasis added). The
majority cites firefighter Clark’s testimony about ceiling tiles on the floor, slip op. at 30 n.9, but Clark did not
enter the trailer until after Bunch and Claxton broke out the south bedroom windows and the fire was well
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first observed the fire — clearly contradicting what would have had to have happened if this
was a ceiling compartment fire as McAllister concludes,” Appellant’s App. at 25; (3) Rob
Parkinson’s testimony that he saw fire only on the living room floor, not in the ceiling; (4)
Brian Frank’s testimony that he found no evidence that the fire started in the ceiling;* (5)
trial evidence that the fire was ventilated “very early ... by breaking the windows to the south
bedroom where the child was found dead and by an open entry door to the mobile home,” id.
at 21; and (6) McAllister’s failure to present “evidence to support her estimate of the
temperature of the fire in general or at any specific time,” id.?? All of the foregoing findings
are supported by evidence in the record, and all of them support the post-conviction court’s
conclusion that McAllister’s scientific opinions are not worthy of credit and thus are neither
material nor relevant and would probably not produce a different result on retrial. In
concluding otherwise, the majority has improperly reweighed evidence and reassessed

witness credibility.

underway.

2! The majority asserts that Frank’s testimony “does not indicate he made any serious investigation
into the ceiling as a possible source of the fire.” Slip op. at 31. The post-conviction judge heard Frank’s
testimony at trial and reviewed it on post-conviction and was free to find his testimony more credible than that
of McAllister, who — unlike Frank — did not examine the fire scene firsthand.

22 The majority says that “[tjemperature was not an integral part of McAllister’s analysis. Her opinion
was based upon what ventilation conditions would cause given COHDb levels over time.” Slip op. at 33 n.11.
On the contrary, temperature was an integral part of McAllister’s analysis, in that she opined that the lack of
thermal damage to Tony’s respiratory system and his elevated COHD level indicated that he died from carbon
monoxide exposure from an under-ventilated fire, rather than from thermal injuries or from carbon monoxide
exposure from a well-ventilated fire. See PCR Tr. at 296 (“Q And therefore this [graph depicting the
correlation between fire temperature and carbon monoxide level] tells us that an individual would die of
thermal exposure prior to ever reaching a significant COHb level in a, in a fire under circumstances then like
this? A If, right, if they’re in that room. This is showing us that ... you wouldn’t be able [to] get to high lethal
CO levels or even incapacitating levels because the temperature would just be too severe. It would Kill you
before you would ever get to those CO levels.”).
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The majority has also minimized Bunch’s self-incriminating words and deeds, which
the post-conviction court described as follows:

86. [Bunch’s] statements and actions at the time of the fire remain
undisputed evidence. Specifically:

a. [Bunch] gave multiple inconsistent, sometimes entirely
contradictory, statements about the early moments of the fire
and where the fire was located.

b. The undisputed trial evidence also showed that the child never
slept alone and never got up at night. [Bunch herself] said the
child went to bed with her on the couch on the night before the
early morning fire. This creates an inference that the child was
intentionally moved to a place of danger when the fire began.
At a minimum, it shows that her child’s presence in the south
bedroom at the time of the fire was inconsistent and highly
unusual.

C. [Bunch] told two different persons at two different times that
her son was locked behind a door when the undisputed evidence
conclusively shows that no such door even existed, and:

I. One of those ... statements was made several days after
the fire saying the child was behind a locked door;

ii. She contradicted her own two statements by telling
investigators, several times, that she was inside the south
bedroom during the fire — completely contradicting the
possibility that the bedroom door was locked;

lii.  She contradicted these two statements when she told the
investigators, several times, that she could see her child
in the bedroom while she was in the living room at the
beginning of the fire;

iv. Her contradictions on the matter are significant, possibly
persuasive, because the jury asked again to hear the
testimony of Connie Land and Rob Parkinson during jury
deliberations;
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d. The evidence is undisputed that an item of furniture was at or
near the bedroom door as an obstruction or possible obstruction
to the child’s escape from the south bedroom.

e. [Bunch’s] explanations are not consistent with any effort to
rescue her own child.!

87.  The conflicting and sometimes contradictory statements of [Bunch]
presented at trial are not disputed and continue to create a significant
inference of guilt. Her statements and actions as described and
presented at trial create an inference that [Bunch] intentionally started a
fire in her mobile home that killed her child.

Id. at 25-26. Tellingly, the majority does not (and indeed cannot) contradict the post-
conviction court’s findings and conclusions on this point.

Additionally, the majority asserts that “McAllister opined that Bunch’s injuries — first
degree burns on her face and forearms, a second degree burn on the tip of her nose, and some
singeing of the hair around her face — were not consistent with intentionally setting a fire
with a liquid accelerant.” Slip op. at 17. In fact, McAllister testified as follows:

In this particular case when you’re dealing with kerosene it’s, it’s not as
volatile as, as let’s say gasoline. A lot of times with gasoline we see
individually when they ignite it they get the whoosh because of the light ends
vapors that are being emanated from it. Kerosene does not have the same
vapor emanation. In fact there have been studies done where it’s very difficult
to ignite to begin with and when it does burn the flames tend to be low and
stabilized near the fuel source because it doesn’t give off the same amount of

vapor as say gasoline.

PCR Tr. at 313.

% The post-conviction court noted that in her third interview with investigators, which occurred four
days after the fire, Bunch “said she could not rescue her child because her night gown was on fire. That night
gown was introduced as evidence and showed no burning or damage by flames.” Appellant’s App. at 6
(citations to trial transcript omitted).
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Although the State’s primary theory at trial was that Bunch used kerosene as an
accelerant, the jury heard evidence that investigators found an empty can of gasoline just
outside the door of Bunch’s trailer and later recovered from inside the trailer “the remains of
amelted gas nozzle that went on that can.” Trial Tr. at 744.* Curiously, in her statements to
investigators, Bunch mentioned gasoline at least twice. See id. at 706 (“I tried to smother
[the fire]. I just threw [a blanket] right over it, and the flames just went right through it. And
I tried taking a pillow and beating it; and it was like, I don’t know, gasoline or something;
because it just went shooooooo, right all over the doorway by the time I got back.”); id. at
713-14 (“I ran over here; grabbed the blanket; and brought it back and laid it across that
flame. And | went and got the pillow and I started hitting it with the pillow. And then it was
just, I don’t know — the bed, | mean, the dresser, everything just went fooooooooo. And it
was just, I just thought gas was in there all over the place.”). During his rebuttal closing
argument, the prosecutor conceded that “[w]e don’t know that gasoline wasn’t used” to start
the fire, id. at 1426, and Bunch’s expert witness, John DeHaan, acknowledged at the post-
conviction hearing that gasoline “is considerably more volatile than kerosene is” and thus a
fire investigator could “lose enough of the ... most volatile components ... such that [the
investigator]| couldn’t identify it if it was actually present in significant quantities.” PCR Tr.

at 166. Expert witness John Malooly made a similar acknowledgement. See id. at 451 (“Q

? The majority asserts that Bunch “had not recently purchased an accelerant,” slip op. at 36, which in
and of itself proves or disproves nothing. Although it is true that investigators were unable to establish that
Bunch had recently purchased either kerosene or gasoline, Bunch told police that the gas can found outside her
trailer had “been emptied the day or the night before” the fire, Trial Tr. at 745, which establishes that she had
access to gasoline shortly before the fire. The jury was entitled to disbelieve Bunch’s self-serving statement
that the gas can was empty on the day of the fire.
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Then after the flashover any kerosene or any petroleum distillate that would have been on top
of that linoleum would have evaporated, correct? A If it was on the free surface of the
linoleum yes, but we wouldn’t generally take a sample there.””).” All of this goes to say that
Bunch has failed to convince me that she is entitled to a new trial based on the victim
toxicology evidence.
2. Brady Violation

“To prevail on a Brady claim, a defendant must establish: (1) that the prosecution
suppressed evidence; (2) that the evidence was favorable to the defense; and (3) that the
evidence was material to an issue at trial.” Minnick, 698 N.E.2d at 755. “[T]he State will not
be found to have suppressed material information if that information was available to a
defendant through the exercise of reasonable diligence.” Conner, 711 N.E.2d at 1246.
“Evidence is ‘material” only if there is a ‘reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been different.””” Minnick,
698 N.E.2d at 755 (quoting Bagley, 473 U.S. at 685). Bunch’s Brady claim is based largely
on insinuation and innuendo, and, unlike the majority, | believe that it fails in all respects.

First, Bunch knew that the ATF had performed testing on the flooring samples taken
from her trailer, and she received the ATF’s “final” report from the State before trial. As

such, Bunch would have known that the ATF possessed raw test data (and perhaps other

% The majority claims that “[t]he dissent’s discussion regarding the use of gasoline as a possible
accelerant diverts our attention from the original inquiry.” Slip op. at 35 n.12. Nothing could be further from
the truth. The “original inquiry” is whether Bunch has established that McAllister’s testimony will probably
produce a different result at retrial, and the gasoline evidence is just one of several factors that lead me to
conclude that she has not.
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information related to the testing), but she failed to request it. “Where, as here, alleged
Brady material was available to [the defendant] through the exercise of reasonable diligence,
[she] cannot obtain a new trial by insisting that the government should have conducted [her]
investigation for [her].” U.S. v. Morris, 80 F.3d 1151, 1170 (7th Cir. 1996), cert. denied.

More importantly, the raw test data was not suppressed because Kinard read the gas
chromatograph results to the jury at trial. Kinard’s interpretation of the results provided
fodder for Bunch’s cross-examination, specifically regarding samples C6 and C8, which are
the focus of Bunch’s Brady allegations.” The State points out that the ATF’s “draft” report
“does not ‘reveal’ hidden proof that samples C6 and C8 did not contain HPD; it proves what
[Kinard] testified to at Bunch’s trial, namely, that he considered samples testing at or above
the minimum limit for kerosene in ASTM 13877 to contain HPD.” Appellee’s Br. at 25. In
other words, the evidence at issue is not as favorable as Bunch claims.

Nor is it material. The gas chromatograph results were disclosed at trial, and the jury

considered that evidence along with Bunch’s vigorous cross-examination of Kinard regarding

% In her reply brief, Bunch says,

Once the chromatograph was obtained by Bunch through subpoena, the State did not call a
witness to examine the chromatograph for sample 8 and testify that it showed a positive result
for [a heavy petroleum distillate]. The State did not call a witness to state even that
reasonable minds could differ about whether the chromatograph showed a positive result for
sample 8.

Appellant’s Reply Br. at 12. Contrary to Bunch’s insinuation, the State was under no obligation to do so.
Rather, it was Bunch’s obligation to establish that the State’s alleged suppression of the ATF’s “draft” report
violated her due process rights. | believe that she has failed to do so.

7 “This publication establishes the standards for carbon numbers needed for identification of
flammable or combustible fluids” and was introduced into evidence at trial as Defendant’s Exhibit 1.
Appellant’s App. at 31 (finding 102).
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those results and ultimately found her guilty beyond a reasonable doubt. In my view, there is
no reasonable probability that disclosure of the ATF’s “draft” report would have affected the
outcome of the trial. Consequently, I find no merit in Bunch’s Brady claim.

x *x *

Because the majority has reversed based on the two foregoing issues and does not
address the two remaining issues raised in Bunch’s petition for post-conviction relief, |
briefly address those issues below to explain my decision to affirm the post-conviction
court’s ruling in all respects.

3. Newly Discovered Evidence: Fire Investigation Techniques

As to fire investigation techniques, Bunch presented the testimony of John DeHaan,
who has approximately forty years of experience in fire and explosion investigations.
DeHaan testified that at the time of Bunch'’s trial, although the fire investigation community
was aware of the process called “flashover,”? its effects were not well known, and that many
of the fire artifacts previously believed to indicate an incendiary fire (such as burn patterns,

floor charring, holes in the floor, and V-patterns) are now recognized as products of

% In Ferranti v. United States, 2010 WL 307445 (E.D.N.Y. 2010), the court noted an expert
explanation that during flashover,

a fire can generate a layer of hot smoke that exceeds 550 [degrees] C, which will cause every
combustible surface in the room to ignite. In 1995, investigators were aware of the flashover
phenomenon, but believed that it caused uniform burning. Consequently, investigators did
not believe that irregularly shaped burn patterns could be generated by flashover. However,
in 1997, the U.S. Fire Administration released a report entitled “USFA Fire Burn Pattern
Test,” which revealed that flashover can indeed cause irregular burn patterns with or without
the presence of a liquid accelerant.

Id. at *7.
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flashover. DeHaan testified that he did not see any evidence of an intentional cause behind
this fire. PCR Tr. at 111. He testified that the origin of this fire should be classified as
undetermined, id. at 184, although he believed it most likely started somewhere in the wall
structure between the south bedroom and living room. Id. at 132.

Bunch also presented the testimony of John Malooly, a fire investigator of over thirty
years, who was a certified fire investigator and certified explosives specialist with ATF and
who participated in, for example, the investigation of the bombing of the Murrah Building in
Oklahoma City. Based on his review of the evidence at Bunch’s trial, Malooly opined that
“there is not a basis for the conclusion that this was an incendiary or an arson fire” and that
what the State pointed to as evidence of an accelerant was “evidence of a post-flashover
burning.” Id. at 381. Malooly agreed with DeHaan that the effects of flashover were not
widely known or understood by fire investigators in the mid-1990s. He also testified that the
experts in Bunch’s trial did not accurately describe flashover, either the scientific basis for
flashover or whether flashover occurred in this fire. He further rebutted the State’s trial
evidence regarding burn patterns, the melting of an aluminum carpet tack strip, holes burned
in the floor, and V-patterns as proving the use of a liquid accelerant.

Bunch contends that this evidence meets all nine criteria of newly-discovered
evidence and entitles her to a new trial. The post-conviction court concluded that this
evidence has not been discovered since trial, was cumulative, and was merely impeaching of

the State’s witnesses. I agree with the post-conviction court’s assessment as to all three
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criteria, but because the failure to establish even one will defeat a newly-discovered evidence
claim, I limit my analysis to impeachment.

Bunch contends that the evidence is not merely impeaching because it “obliterates the
testimony upon which [her] conviction was obtained,” see Wilson, 677 N.E.2d at 588, by
undercutting each of the bases on which the State’s fire investigation witnesses premised
their opinions that this was an incendiary fire. But Hulse’s trial testimony undercut the bases
of the State’s investigation as well. State’s witness Frank testified that \V-patterns and other
burn patterns at the scene indicated intentionally set fires; Hulse testified that \V-patterns are
not persuasive of an incendiary fire. Frank testified that there were two separate fires caused
by liquid accelerant, and Hulse testified that there was no liquid accelerant present and that
there was but one fire originating in the south bedroom. DeHaan’s and Malooly’s testimony
may impeach the State’s witnesses, but Bunch’s trial expert’s testimony did so as well. As
such, I cannot conclude that the post-conviction court clearly erred in determining that the
post-conviction evidence was merely impeaching and in denying Bunch post-conviction
relief on this claim.

4. Ineffective Assistance of Trial Counsel

Finally, Bunch raises numerous claims of ineffective assistance of trial counsel,
including that counsel failed to call or consult with various experts, failed to present allegedly
exculpatory evidence, and either elicited or failed to object to allegedly damaging evidence at
trial. Our standard of review is well settled:

A defendant claiming a violation of the right to effective assistance of counsel
must establish the two components set forth in Strickland v. Washington, 466
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U.S. 668 (1984). First, the defendant must show that counsel’s performance
was deficient. This requires a showing that counsel’s representation fell below
an objective standard of reasonableness, and that the errors were so serious
that they resulted in a denial of the right to counsel guaranteed the defendant
by the Sixth Amendment. Second, the defendant must show that the deficient
performance prejudiced the defense. To establish prejudice, a defendant must
show that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to undermine confidence in
the outcome.

Harley v. State, 952 N.E.2d 301, 303 (Ind. Ct. App. 2011) (citations omitted).
Regarding deficient performance, we have said that
[c]ounsel is afforded considerable discretion in choosing strategy and tactics
and we will accord that decision deference. A strong presumption arises that
counsel rendered adequate assistance and made all significant decisions in the
exercise of reasonable professional judgment. Isolated mistakes, poor strategy,
inexperience, and instances of bad judgment do not necessarily render
representation ineffective.
Randolph v. State, 802 N.E.2d 1008, 1013 (Ind. Ct. App. 2004) (citations omitted), trans.
denied. “The judicial scrutiny of counsel’s performance is highly deferential and should not
be exercised through the distortions of hindsight.” Talley v. State, 736 N.E.2d 766, 769 (Ind.
Ct. App. 2000).
Here, Bunch’s experienced trial counsel called experts, aggressively cross-examined
witnesses, and made numerous objections. The evidence of Bunch’s guilt, albeit
circumstantial, was strong, especially her own incriminating words and actions both during

and after the fire. None of the claims of deficient performance alleged by Bunch, even if

true, would rise to the level sufficient to establish a reasonable probability that, but for those
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alleged errors, the result of her trial would have been different. Consequently, | would affirm

the post-conviction court.
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