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History and
Background

The Indiana Constitution and the U.S. Bill
of Rights both recognize an individual’s
right to keep and bear arms.

aSecond Amendment to the U.S.
Constitution

aArticle 1, Section 32 of the Indiana
Constitution


Presenter
Presentation Notes
The US Supreme Court has only relatively recently recognized that the Second Amendment confers an Individual right to keep and bear arms, D.C. v. Heller, 554 U.S. 570 (2008)

However, this has been an individual right in Indiana since the original 1816 Constitution (Article 1, Section 20-That the people have a right to bear arms for the defence of themselves, and the state; and that the military shall be kept in strict subordination to the civil power.)

Article 1, Section 32 of the 1851 Constitution: Section 32. The people shall have a right to bear arms, for the defense of themselves and the State.  ** Note the deletion of the reference to the military in the 1851 version. 


History and
Background

language in the Supreme Court's /Heller
opinion affirmed that firearms ownership
IS an individual right.

[However, the right to keep and bear arms,
ike any other right, Is subject to
reasonable regulation.


Presenter
Presentation Notes
For example, Indiana’s License to Carry Handgun requirement; restrictions on firearms in some public buildings; laws preventing convicted felons and domestic abusers from possessing firearms.


aUnder Indiana Law, a

History and
Background

aW. enforcement

officer may: seize and keep: firearms

from mentally: Unstab

e Or dangerous

Individuals.

g TFhis Is knowni as the “Jake Laird™ law.

0IC 35-47-14



History and
Background

August 18, 2004 — Kenneth Anderson; goes
On a rampage armed with an SKS rifle and
two handguns.


Presenter
Presentation Notes
SKS 7.62 x 39 rifle

.357 caliber revolver

.22 Derringer


History and
Background

Anderson first murdered his moether, then
began firing shots inf his neighborhood

Indianapolis Police Dept. responded and
the first Officer on scene was shot and
Injured befoere exiting his vehicle, but was
able to retreat

Anderson evaded police and shot four
additional officers who responded



History and
Background

Jake |_.aird was the most seriously: injured
after being shot above his body armor in
the chest

IPD eventually found and stopped
Anderson.


Presenter
Presentation Notes
Shot entered his chest near the collarbone, turned downward, pierced several organs, and ended up near his hip.

Died shortly afterwards; injuries were not survivable.



History and
Background

After Anderson’s death it comes to light
that months earlier, in January: 2004,
Anderson had been taken to St. Francis
Hospital for an emergency: detention.

During the January: investigation, officers
removed a number of weapons from
Anderson’s home.



History and
Background

Anderson was evaluated and released
from St. Francis.

Upon his release, Anderson demanded the
return of his seized firearms held by IPD.

llacking any’ legal authority: torkeep
Anderson’s weapons, IPD: reluctantly
returned the firearms: in March 2004.



In response, the Indiana General
Assembly passed H.E.A. 1776 in 2005.

\/ote was 48-1 In the Senate and 91-0/in
the House.

Amended in 2019 under H.E.A. 1651.



Tthe “Jake Laird LLaw,” allows the seizure

and retention of firearms firom; dangerous
and mentally il persons.

Created Chapter, IC 35-47-14,
“Proceedings for the Seizure and
Retention of a Firearm™



Defines “dangerous” person for
purposes of the Jake Laird Law:

aThe individual presents an
Imminent risk off personall injury’ to
himself/herself or to another
Individual; OR


Presenter
Presentation Notes
Click to bring up bullet point


It IS probable that the individual will
present a risk of personal injury: ter himself;
or toranother individual in the future,
AND:

aHe or'she has'a mental 1liness that may.
be controlled by medication and has not
demonstrated a pattern of voluntarily
and' consistently taking the individual's
medication while not under supervision;
OR



(B) is the subject of documented
evidence that would give rise to a
reasonable belief that the individual
Ras a propensity. for violent or suicidal
conduct.



Tihe person must meet one of those
definitions off “dangerous” person: before
firearms can be seized.



Jake Laird Law

Seizures can be made:

aWithra warrant based on: prebable
CaUSE; OF

aWithout a warrant, with' later court:
approval.



Seizure with a
Warrant

Ihe affidavit must include:

2 Why: the officer believes the person Is
dangerous and In  possession; of a firearm; and

a Describe the officer’s interactions and
conversations with:
Iihe dangerous individual or

Other persons Who provided credible
iInformation that the individual was
dangerous


Presenter
Presentation Notes
Click to bring up:
1. Why the officer believes the person is dangerous and in possession of a firearm; and
2. Describe the officer’s interactions and conversations with:
3. The dangerous individual
4. Other persons who provided credible information…


Seizure with a
Warrant

Affiant shall request
o Seizure of the firearms
4 LLaw Enforcement retention of the firearms

0 Suspension ofi the individual’s license to carry.
handgun, If he or she has one; and

a Prohibition of the individual from renting, receiving
transfer of, oOWRIing, Or POssessing firearms.


Presenter
Presentation Notes
Click to bring up:
1. Why the officer believes the person is dangerous and in possession of a firearm; and
2. Describe the officer’s interactions and conversations with:
3. The dangerous individual
4. Other persons who provided credible information…


Seizure with a
Warrant

Tihe affidavit must also specifically
describe the location of the firearms(s).

I the Court finds probable cause, the
court may issue the warrant authorizing
the search for and seizure ofi the firearms.


Presenter
Presentation Notes
IC 35-47-14-2


Seizure without a

Warrant

[ the officer believes the person IS
dangeroeus, he or she can seize the firearms
without-a warfant: —

IFthe officer can otherwise legally take the

weapons, including but not limited to:

o Probable Cause of a Crime which would allow: the
weapons to be seized as EVIDENCE;

0 Applicable’ Exceptions to the Warrant Reguirement
0 Weapons voluntarily: relinguished;
o Plain view;
0 Exigent circumstances allowing entry.



Presenter
Presentation Notes
Click slide to bring up last three points:
Voluntarily relinquished
Plain view
Exigent circumstances


Seizure without a
Warrant

IHowever, the Jake l.aird [.aw: prevides no
additional authority to' search for Weapons
Or otherwise enter any pPerson’s property.


Presenter
Presentation Notes
Or, in other words, if you can get the guns without a warrant anyway, ok.  If you cannot, then you will need a warrant.

Be careful of SB 1 issues.


Seizure without a

Warrant

I firearms are seized without a warrant,
the officer must file an affidavit with the
COUrt:

4 IThe affidavit must state the basis for the
pelief the person isidangerous.

4 Must include the quantity and type of each
firearm seized from: the individual.



Presenter
Presentation Notes
Circuit or Superior Court with jurisdiction: i.e. the same court that would have issued a warrant.

“Dangerous” is as defined for purposes of the Jake Laird Law (definition at IC 35-47-14-1)

Click to bring up third point “The court will then review….”

If no Probable Cause, then the weapons must be returned.


Seizure without a
Warrant

The court will'then review. the filing and
determine Iff probable cause exists for the

Sseljzure,

a0 If court finds no probable cause, law. enforcement
agency must return firearms as seon as practicable,
but not later than five (5) days

o If the court finds probable cause, beginning July: 1,
2021, the Court shall'provide the Office of Judicial
Administration with a list and description off the'items
seized.



Ifcourt finds probable cause, within 14 days
of the;seizure, the court must hold a hearing.

The hearing will' determine whether the
firearms will be seized or retained.

Prosecutor represents the state at this
hearing.


Presenter
Presentation Notes
Since the prosecutor will have to defend the action later, it is better to get him or her on board at the outset.


Court Hearing

I the court finds the person IS “dangerous™:

0 Shalll order theilaw: enforcement agency: to retain the
firearms;

0 Shall'order the suspension of theindividual's license
to carry handgun, Iff he or she has one;

o Shall enjoin the individual from renting, receiving
transfer of, OWRINg, Or Possessing firearms; and

o Determine whether the individual should be referred
to further proceedings to consider an iInvoeluntary
detention or commitment under IC 12-26-6-

2(a)(2)(B).


Presenter
Presentation Notes
Once so ordered, the agency cannot release or dispose of the firearms without further order of the court.

If it turns out the firearms belong to someone else, the court may order the firearms released to the owner (IC 35-47-14-7).


I the court finds the person is NOT
“dangerous:
0 Law Enforcement agency. shall return the

firéarms as Soen as practicable, but not later
than five (5) days after the date of the order


Presenter
Presentation Notes
Once so ordered, the agency cannot release or dispose of the firearms without further order of the court.

If it turns out the firearms belong to someone else, the court may order the firearms released to the owner (IC 35-47-14-7).


Petition for Finding
of “No Longer Dangerous” %a=

If the court orders the firearms held,

the individual may file a petition after
180 days seeking a finding that they

dre No longer dangerous.

0 Iffnot later than one (1) year, individual must
prove by a preponderance that he or she Is
no Ionger dangerous.

0 Ifflater than one (1) year, state must prove by
clear and convincing evidence the individual IS
still dangerous


Presenter
Presentation Notes
State is represented by the prosecutor.

If denied, the individual must wait 180 days before filing another petition for return.


Petition for Finding
of “No Longer Dangerous” %a=

If the court: finds that the individuall is
No lenger dangerous, the law
enforeement agency. shall return
firearms as quickly as practicable, but
not later than five (5) days.

Shall also; terminate suspension of
license to carry handgun



Presenter
Presentation Notes
State is represented by the prosecutor.

If denied, the individual must wait 180 days before filing another petition for return.


Order for
PDestruction

I the law’ enforcement agency has
kept the firearms for at least five
Vears, the court may order the
firearms destroyed or otherwise
“permanently” dispesed: of In
accordance with I.C. 35-47-3 et seq.


Presenter
Presentation Notes
Requires a hearing with notice to the interested parties (state (prosecutor) and the dangerous person).

It is likely we will have to ask the prosecutor to petition the court for a hearing (i.e. the prosecutor is unlikely to remember to do it on his own).

These firearms are subject to the earlier order directing retention; that is; we can’t dispose of them without a court order.


Order to Sell

The individual may: petition: the Court

o ['ransfer the firearm to a responsible third
party, as defined in I.C. 35-47-14-1.5, with
written agreement with the court.

0 I'ransfer the firearms toran FEL for storage or
eventualisale

0 Order the llaw’ Enforcement Agency. to sell the
firearm under I.C. 35-47-3-2 and return the
proceeds to the individual or rightful owner.



Responsible
Third Party

Responsible third party:

a (1) the individua
PEerson found to

4/ (2) the individua

does not cohabitate with the
DE dangerous;

IS @ proper person under IC

35-47-1-7 and may. lawfully: possess a firearm;

and

1 (3) the individual'is willing to enter into: a
written court agreement to accept the
transfer off the firearm.



Criminal
Penalties

Unlawful possession of a firearm by a
dangerous person:

0 A person Who has beeni found torbe
dangerous follewing a hearing under 1€ 35-
47-14-6 who' knowingly: or intentionally (A)
rents; (B) purchases; (€) receives transfer off
(D) owns; or (E) possess a firearm

4 Class A misdemeanor:



Criminal
Penalties

Unlawful transfer of a firearm to a

dangerous person:
0 A person who knewingly: or intentionally: rents;
transfers, sells; or offers fior sale a firearm to

anoether person Who the person knows to: be
found dangerous under IC 35-47-14-6

a Level 5 felony



I the court orders the person's: License to
Carry Handgun, it is important ter notiry
the Indiana State Police Firearms Section
In Records Division

0 317/-252-8264
= Email
Originating agency/court should insure

entry. for disqualification is submittea
through IDACS into NICS index


Presenter
Presentation Notes
There is no mechanism for the court to automatically notify ISP if the Judge makes the finding that the individual should have his or her firearms seized. Therefore, if the court does not think, on its own, to notify ISP, we may not find out about the license suspension.

Lt. Wood handles handgun permit issues for ISP, and will ensure the individual’s court-ordered suspension is implemented.

mailto:FirearmsQuestions@isp.IN.gov

Storage ot
Retained Firearms

[law enforcement agency: shall use
reasonable care to ensure the firearm IS
not lest or damaged

Prohibits marking the firearm for
identification or other purposes

[law: Enforcement agency shall be liable for
any damagde or loss resulting from
agency’s negligence in storage or handling



I the person IS dangerous-
a ExhIbits danger to selff or others; or

a Is mentally ill'and exnibits clear evidence ofi
potential future dangerousness to selfi or
Others;

Tihe officer may seek a warrant to seize
firearms in the person’s possession OR



The officer may seize the
Individual's firearms without a
warrant, Iff the seizure can be

accomplished legally without a
Walrrant.



Iff the seizure is done without a warrant,
the officer must file an affidavit with the
CO u rt - ” United States District Court

SOUTHERN DISTRICT OF INDIANA

In the Matler of the Search of -
ress o Baief deseriptian of PErSn, praperty or premises o e searched)

Bloomington, Indiana 47408

isa wooden i divided into a)

has renson to

5 with

portion
in the Southern Dist

Hdeserib the persan ar progety # be seisd

afficavie(s) and any re c that the persn
ncealed on {h

on or property
person or preniises above: o ance of this

af i

YOU ARG HEREBY COMMANDED 10 searc 5} the person or place
o mamed sbove for the person or property specified, serving this warrant and making the search i tive-deyHre—00-A¥ty
% 15:- P (at any time in the day or night ss | find reasanzble cause has been estabished ) andl i the persan or property be

fTound there w seise same, leaving copy of this warrant and receipt for the person ar property {aken, and prepare i written
ary of the persan or properiy seized and promplly retars dis warran to K . Foster, 1.8, Mag ud
N udge as required by law,

Mame and Title of Judicial Officer




After. the seizure, the court must hold a
hearing within fourteen days.

T'he court will then determine whether to
retain or release the firearms.



I the firearms are retained, the agency
must keep the firearms until further order
of the court.

The owner can petition for return; of
retained! firearms every: 180 days.

Owner may alse petition for transfer to
responsible third party, transfer to FEL, or
for sale of the firearm



I the firearms remain in police custody: for
at least five years, the court may. order
the weapons destroyed or otherwise

disposed of.



Questions

ISP Eirearms Section:

0 317/-232-8264
= Email


mailto:FirearmsQuestions@isp.IN.gov
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