
STATE OF INDIANA    INDIANA RECOUNT COMMISSION 

 

IN THE MATTER OF THE PRIMARY ELECTION 
FOR INDIANA STATE SENATE DISTRICT 23 

 

PAULA K. COPENHAVER, 
Petitioner, 

v. 

SPENCER R. DEERY, 
Respondent. 
 
 

RESPONDENT’S MOTION IN OPPOSITION TO PETITIONER’S REQUEST FOR 
POST-ELECTION USE OF SAVE DATA 

 
Respondent Spencer R. Deery, by counsel, respectfully opposes any request by Petitioner 

to compel, direct, authorize, or rely upon a post-election search of voters through the federal 

Systematic Alien Verification for Entitlements (“SAVE”) program for the purpose of 

investigating persons who voted in the May 5, 2026 Republican Primary Election in an attempt 

to invalidate ballots already cast and counted. 

 
The Commission should deny Petitioner’s request. 

 
INTRODUCTION 

 
Petitioner Paula Copenhaver has requested “that the identifying information of 

individuals who voted in person or via absentee or provisional ballot as reflected on the poll 

books and other election materials be checked against the SAVE Data currently available to the 

State of Indiana to identify whether any individual who voted in Senate District 23’s Republican 

Primary was not entitled to do so.” (Petition, p. 17, ¶ 79). Petitioner offers no evidence of any 

kind, whatsoever, that would support a claim that noncitizens voted in her legislative race. As 

Petitioner desperately scrambles for votes, she attempts yet another fishing expedition. 

 
The “SAVE” Program is a program that is intended to provide immigration status 

information regarding registered voters whose information is submitted to SAVE. Secretary of 



State, Diego Morales, signed a memorandum of agreement (“MOA”) with the Department of 

Homeland Security and U.S. Citizenship and Immigration Services (“USCIS”) (attached hereto 

as Exhibit A). 

ARGUMENT 
 

Pursuant to IC § 3-7, Indiana law establishes specific procedures governing voter 

registration, voter-list maintenance, citizenship verification, challenges to voter eligibility, and 

election contests. Nothing in those statutory schemes authorizes a candidate to transform an 

election contest or recount into a post-election investigation of individual voters through a 

federal immigration and citizenship verification database. Nor does Indiana’s access to SAVE 

enlarge the statutory jurisdiction or power of the Indiana Recount Commission (“Commission”). 

 
The proposed inquiry is particularly improper because a SAVE response generated after 

the election does not, without more, establish that a particular voter was not a United States 

citizen on the date of registration or on Election Day. Use of the system after an election to 

search for evidence against voters who were registered, permitted to vote, and whose ballots 

were accepted would bypass the statutory procedures governing voter registration and eligibility 

determinations and would invite a retrospective investigation based on information that was 

neither presented nor adjudicated when the vote was cast. 

 
The Recount Commission is a Creature of Statute and May Exercise Only the Authority 
Conferred by the General Assembly.  An Agreement Between Indiana and the Federal 

Government Cannot Enlarge the Recount Commission’s Statutory Jurisdiction. 
 

A Party seeking relief must proceed within the grounds and procedures established by the 

General Assembly and codified within Title 3. The existence of a federal database that may be 

available to an Indiana governmental official (Indiana Secretary of State) does not independently 

expand the Commission’s jurisdiction. 

 
Accordingly, the threshold question is not whether SAVE exists or whether some Indiana official 

may have access to it. The question is whether the Indiana Election Code authorizes this 

Commission, in this election contest, to order or conduct a new post-election citizenship 

investigation of persons who already voted.  Petitioner has identified no statute granting such 

authority.  The burden is on the Petitioner, not the Respondent and certainly not the voters. 



An intergovernmental (MOA) governing access to a federal database is not an 

amendment to the Indiana Election Code. It cannot confer upon the Indiana Recount 

Commission powers that the General Assembly has not granted. 

 
Even assuming that the Indiana Secretary of State or another authorized governmental entity 

may submit information to SAVE for an authorized purpose, it does not follow that: 

 
1. a private election contestant may demand a SAVE search; 

2. the Recount Commission is independently authorized to access SAVE; 

3. the Commission may compel an authorized SAVE user to conduct searches for purposes 
of private election litigation; 

4. SAVE may be used as post-election discovery against persons who voted; or 

5. a SAVE response constitutes conclusive evidence sufficient to invalidate a ballot. 

 
Each of those propositions requires an independent source of legal authority. Petitioner 

cannot supply that authority merely by pointing to the existence of a federal database or 

Indiana’s ability to access it. 

 
Additionally, even assuming arguendo that the Commission should order a SAVE review of 

the district’s voters, Petitioner has presented no legal basis that would allow the information 

garnered from the SAVE data to be shared with the Commission. The SAVE data results are 

highly protected and the MOA contains no provision that would allow that information to be 

released to the Indiana Recount Commission outside of the provisions of federal law. (Ex. A, p. 

5).  

 
Further, as the Commission is not a signatory to the MOA, it cannot issue an order that SAVE 

review the voter data of all voters who participated in the district election. SAVE is under no 

obligation to respond to a request from the Indiana Recount Commission. 

 
 
 
 
 



Indiana’s Statutory Citizenship-Verification and Voter-List-Maintenance Procedures are 
Distinct From an Election Contest and Recount.  Petitioner Seeks to Use a Voter-
Registration Verification Tool as a Retrospective Election-Contest and Recount 

Investigatory Device. 
 

Indiana law separately regulates voter registration and voter-list maintenance under IC § 

3-7. Those statutes establish the governmental officials and agencies responsible for maintaining 

registration records and the procedures by which questions concerning voter eligibility and 

citizenship are addressed.  SAVE is a federal verification system. Indiana’s authority to use 

SAVE for voter-registration or voter-list-maintenance purposes does not convert SAVE into a 

general discovery tool available to a private contestant in a post-election proceeding.  The 

distinction is fundamental. 

 
A voter-registration or voter-list-maintenance proceeding concerns whether an individual 

is eligible to be registered and what action election officials may take concerning that 

individual’s registration record under procedures prescribed by law.  An election contest and 

recount concern a completed election and are governed by separate statutory framework. 

 
Petitioner’s proposal would collapse those distinct statutory systems. It would take a tool 

made available for governmental verification and voter-registration administration and use it 

retrospectively to investigate selected individuals because they exercised the right to vote in an 

election that has already occurred.  Nothing in Indiana’s voter-registration statutes provides that 

the existence of SAVE access creates a new ground for an election contest or authorizes the 

Commission to conduct post-election voter-list maintenance within a contest or recount 

proceeding. 

 
On July 7, 2025, Secretary Morales stated very clearly that “[t]his federal tool will be 

used to verify the citizenship status of individuals on Indiana’s voter rolls ensuring that only 

eligible U.S. citizens are registered to vote in Indiana.” https://events.in.gov/event/indiana-

secretary-of-state-diego-morales-signs-agreement-with-department-of-homeland-security-to-

identify-noncitizens-on-indiana-voter-rolls (Last visited July 16, 2026). At no time has Secretary 

Morales indicated that highly confidential voter data would be utilized as a discovery tool in an 

election contest. 
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 The MOA signed by Secretary Morales states: 

The purpose of this MOA is to establish the terms and conditions for the User Agency’s 

participation in SAVE to verify the U.S. citizenship and immigration status information 

of registrants and registered voters within User Agency’s jurisdiction for voter 

registration and voter list maintenance (benefit) in the State of Indiana. 

 
(Ex. A, p. 2) (emphasis in original).  Specifically, the MOA is intended to allow Indiana the 

ability to determine whether individuals are entitled to the benefit of being registered as a voter 

and voter list maintenance. In other words, SAVE is intended to assist Indiana in determining 

whether the benefit should be granted to the individual given his/her immigration/citizenship 

status. See, p.p. 1-2, https://www.dhs.gov/sites/default/files/2025-10/privacy-pia-dhsuscis006d-

save-october2025%20%28002%29.pdfBenefit eligibility (Last visited July 16, 2026).  

 
Pursuant to the MOA, the only use of the information that can be made is to verify “U.S. 

citizenship information and immigration status information of registrants and registered voters 

within User Agency’s jurisdiction for determining eligibility for voter registration and to vote in 

Indiana, and limit use of such information in accordance with this and all over provisions of this 

MOA.” (Ex. A, p. 5). The fact that Petitioner’s request is not for purposes of voter roll 

maintenance or to determine whether an individual is eligible to be registered as a voter is 

reflected in the petition. Petitioner states very clearly that the purpose of the order she is seeking 

is related to the recount so as to “not count[ ] any votes . . . which were cast by individuals not 

qualified to vote in the Primary Election.” (Petition, p. 17, ¶ 80). As such use is not allowed by 

the MOA, the Commission should not order a SAVE review of all voters from the legislative 

district. 

 
Petitioner’s proposed procedure would reverse the ordinary statutory sequence.  

Petitioner did not specifically identify particular voters as noncitizens nor plead specific facts 

establishing their ineligibility, a later request to search SAVE demonstrates the speculative nature 

of the Petitioner’s claim. The proposed search is an attempt to discover whether an otherwise 

unknown factual basis for challenging votes might exist.  The Petitioner is required to prove the 

grounds for an election contest or recount, not to use governmental databases to search for 
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additional claims after the election and after expiration of the statutory contest and recount 

deadlines. 

Petitioner now seeks, after the election, to submit voters’ personal information to a federal 

database, obtain new information that did not form the basis of any pre-election or Election Day 

eligibility determination, and use that newly generated information to attack ballots already cast 

and counted. That is not a recount, contest or anything allowable within the statutes governing 

either, nor is it ordinary voter-list maintenance.  This is a new post-election investigation 

designed to generate evidence after the election in an effort to alter the result of the completed 

election. 

 
If the General Assembly intended to authorize such a procedure, it could have expressly 

provided for post-election SAVE searches in the recount and contest statutes. It did not. 

 
And finally, there is a charge for each voter whose information is submitted to SAVE. 

The taxpayers of Indiana should not be expected to foot the bill for Petitioner’s fishing 

expedition. If, for some reason, the Commission decides to issue a discovery order to the 

Department of Homeland Security and USCIS to provide the Commission with the information 

sought and if, for some reason, the federal government should decide to provide this information 

outside the parameters of the MOA and contrary to federal law, then at the very least, Petitioner 

should be required to pay the Commission the cost of such a search in advance. (See, Ex. A, p. 3) 

 
And even if the SAVE data was to be released to the Commission for review and its 

determination as to whether the voter was eligible to vote, any such voters must be given the 

opportunity to appeal the denial and “to contact DHS-USCIS to correct their immigration 

records” prior to a final decision, if necessary. (Ex. A, p. 6.) 

 
CONCLUSION 

The Commission does not have statutory authority to authorize use of SAVE data.  The 

Petitioner wants to use a voter-registration and citizenship-verification system retrospectively to 

investigate persons, who already voted, in an attempt to generate new evidence, create confusion 

or use as a distraction, after the election. The Indiana Election Code does not authorize that 

authority.  It should be important to note that use of SAVE data by States is currently being 



litigated in two separate federal courts which have issued differing opinions regarding the 

legality of its use. 

 

On the basis of the foregoing, the Commission should deny the request by Petitioner 

Copenhaver that the confidential voting information of the residents she seeks to represent be 

reviewed by the SAVE database for the self-serving purpose of promoting her own election.  To 

the extent Petitioner relies upon Indiana’s agreement with the Department of Homeland Security 

or USCIS concerning access to SAVE, that reliance is misplaced. 

 
Respondent therefore respectfully requests that the Indiana Recount Commission: 

 
(1) deny any request to compel, direct, authorize, or conduct post-election SAVE searches of 

persons who voted in the May 5, 2026 Republican Primary Election; 

(2) prohibit the use of SAVE as an exploratory post-election discovery mechanism to identify 

potential new grounds for challenging voters or ballots; 

(3) grant all other just and proper relief. 

 

 

Respectfully submitted, 

 

_____________________________ 
Samantha E. DeWester, #26806-49 
Attorney for Respondent, Spencer R. Deery 
DeWester Law, LLC 
609 E. 23rd Street 
Indianapolis, IN  46205 

 



 

 

 

 

EXHIBIT A 
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