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BRITT, opinion of the Counselor: 

This advisory opinion is in response to formal complaints 

alleging the Indiana House of Representatives ("House") 

and the Indiana Senate ("Senate") violated the Access to 

Public Records Act1 (“APRA”). Jill S. Carnell, Chief Counsel 

for the House Republican Caucus, responded on behalf of the 

House. Jennifer L. Mertz, Chief Legal Counsel for the Sen-

ate, responded on behalf of the Senate. In accordance with 

Indiana Code § 5-14-5-10, I issue the following opinion to 

                                                   
1 Ind. Code §§ 5-14-3-1 to -10 
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the formal complaints received by the Office of the Public 

Access Counselor on October 9, 2017. 

BACKGROUND 

Craig D. Severance (“Complainant”), filed a formal com-

plaint with this office alleging the House and Senate violated 

the Access to Public Records Act by failing to respond to a 

records request and wrongfully denying him access to public 

records respectively. 

Procedural History 

Contextually, it is worth noting that Severance's public ac-

cess dispute with the House and Senate in this matter is an 

offshoot of an existing legal battle between Severance and 

the Pleasant View Homeowners' Association, Inc. ("Associ-

ation") in Fishers.  

In April 2015, the Association brought an enforcement ac-

tion against Severance and his wife alleging that their com-

mercial limousine operation violated the Association's cove-

nants against commercial operations, parking prohibited ve-

hicles, and parking in general on their lot. In September 

2015, the court issued a preliminary injunction enjoining the 

Severances from parking their business vehicles on the lot 

or adjacent streets.  

On October 28, 2016, the court ordered the preliminary in-

junction to be dissolved based on its finding that the Asso-

ciation failed to comply with its own bylaws; and thus, did 

not have the right to bring the enforcement action against 

the Severances in April 2015.  
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Notably, Indiana Code section 32-25.5-3, which governs 

corporate governance for homeowner’s associations, was 

modified with the addition of Ind. Code § 32-25.5-3-11. This 

new section became effective upon passage and Governor 

Holcomb signed the bill into law on April 12, 2017.  

The trial court acknowledged that it appears the legislature 

cured the defect in the governance rules for homeowner's 

associations that doomed the Association's original enforce-

ment action against the Severances in 2015, and may pro-

vide basis for the Association to proceed on other violations 

that have allegedly occurred since the law was enacted.  

Severance's Records Request to IGA 

Severance now seeks records related to the 2017 legisla-

tion—House Bill 1074—enacted by the legislature amend-

ing the corporate governance of homeowner's associations. 

On September 21, 2017, Severance submitted to the House 

and Senate the following request:  
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This request forms the basis of Severance's formal complaint 

to this office.  

On September 22, 2017, Jill Carnell—on behalf of the 

House—responded to Severance by email acknowledging 

his records request. Carnell indicated that she would get 

back to Severance when she could with a more substantive 

response. 

On September 26, 2017, Jennifer Mertz—on behalf of the 

Senate—responded to Severance by email acknowledging 

his records request. At the same time, the Senate denied the 

request altogether. The Senate concluded that Indiana Su-

preme Court precedent, the APRA disclosure exception for 

"work product," and Senate procedural rules and tradition 

justified the denial.  

Severance then filed a formal complaint with this Office al-

leging the APRA violations. Notably, Severance originally 

filed a formal complaint against only the House. He later in-

formed this Office of his desire to also file a formal complaint 

against the Senate based on the same records request and 

arising under the same facts. Therefore, this Office consoli-

dated Severance's complaints and invited the Senate to re-

spond to his allegations of an APRA violation. Both the 

House and the Senate deny that an APRA violation has oc-

curred in this case.   
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ANALYSIS 

1. The Access to Public Records Act (APRA) 

APRA states that “(p)roviding persons with information is 

an essential function of a representative government and an 

integral part of the routine duties of public officials and em-

ployees, whose duty it is to provide the information.” Ind. 

Code § 5-14-3-1. The General Assembly and its members 

constitute a public agency under APRA; and thus, are sub-

ject to its requirements.2  

Therefore, unless an exception applies, any person has the 

right to inspect and copy the House and Senate's public rec-

ords during regular business hours. Ind. Code § 5-14-3-3(a).  

Under APRA, "public record" is broadly defined to mean:  

[A]ny writing, paper, report, study, map, photo-
graph, book, card, tape recording, or other mate-
rial that is created, received, retained, maintained, 
or filed by or with a public agency and which is 
generated on paper, paper substitutes, photo-
graphic media, chemically based media, magnetic 
or machine readable media, electronically stored 
data, or any other material, regardless of form or 
characteristics. 

Ind. Code § 5-14-3-2(r). Here, the House and Senate do not 

argue that the records requested by Severance are public 

records as defined by APRA. The disagreement, at least in 

part, as it so frequently tends to be, is whether the records 

are disclosable.  

                                                   
2 Citizens Action Coalition of Indiana v. Koch, 51 N.E.3d 236, 242 (Ind. 2016). 



6 
 

1.1 APRA's Disclosure Exclusions and Exceptions  

APRA provides both mandatory and discretionary excep-

tions to the general disclosure requirements. For instance, 

certain records may not be disclosed by a public agency un-

less specifically required by state or federal statute or other-

wise ordered by a court. See Ind. Code §§ 5-14-3-4(a)(1) to –

(14).  

Additionally, APRA lists several types of records that may 

be excluded from disclosure at the discretion of the public 

agency. See Ind. Code §§ 5-14-3-4(b)(1) to –(27). One of 

APRA's discretionary exceptions allows the General As-

sembly withhold the "work product of individual members 

and [its] partisan staffs." Ind. Code § 5-14-3-4(b)(14). 

I now turn to Severance's specific complaints against the 

House and Senate.  

2. Severance's Claim against the Indiana House 

As set forth supra, Severance's original formal complaint to 

this Office appears to allege a violation of APRA by the 

House based on deficient response to his request.  

Under APRA, a public records request submitted to a public 

agency in writing is considered denied seven days after it is 

received. Ind. Code § 5-14-3-9. Therefore, a public agency 

must respond to request within that timeframe to avoid a 

presumptive denial. A response acknowledging the request 

is sufficient for the initial answer and the agency does not 

need provide all requested records in that timeframe.  

Based on the evidence presented to this Office, it is clear that 

the House responded to Severance's request with an 
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acknowledgement one day after receiving it. This does not 

constitute a denial under APRA. In fact, it is difficult to un-

derstand how it could. Severance's complaint narrative is 

unhelpful in answering this inquiry.  

Equally problematic to Severance's claim is the fact that the 

House has stated in its response to this Office that a more 

substantive response to the records request is forthcoming 

within a reasonable time. Therefore, I conclude the House 

has not violated APRA. 

3. Severance's Claim against the Indiana Senate 

Severance also asserts that the Senate's denial of his records 

request violates APRA. The Senate contends the denial is 

permissible based on: (1) Indiana Supreme Court precedent; 

(2) The APRA exception for legislative "work product;" and 

(3) Senate tradition. Because I agree with the Senate that 

APRA's discretionary exception concerning legislative 

work product permits the denial of disclosure in this case, I 

need not address the remaining two arguments presented 

here.  

3.1 APRA's "Work Product" Exception  

Indiana Code section 5-14-3-4(b)(14) provides that the 

"work product of individual members and the partisan staffs 

of the general assembly" are excepted from disclosure at the 

discretion of the public agency.  

APRA does not define work product in the context of indi-

vidual legislators or their staffs. Further, it is my under-

standing the House has an internal rule defining its work 

product, however, this Office has not been made privy to 

that rule or an equivalent rule in the Senate.  
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Nevertheless, in Citizens Action Coalition of Indiana v. Koch, 

51 N.E.3d 236 (Ind. 2016), the Indiana Supreme Court held 

that “only the General Assembly can properly define what 

work product may be produced while engaging in its consti-

tutionally provided duties. Thus, defining work product falls 

squarely within a core legislative function.” Id.  

This Office will follow suit. Since defining legislative work 

product is a core legislative function, as an executive branch 

agency, this Office will not interfere with that process.  

4. Severance's Other Claims 

Mr. Severance has also raised other non-access-related legal 

issues that exceed the statutory authority of this Office. This 

Office is not the forum to challenge the law making process, 

enacted legislation, the governance of homeowner's associa-

tions, or otherwise litigate legal issues that have been—or 

should be—addressed by the courts.  

I am sure many people—if not most—could understand Mr. 

Severance's frustrations over his legal battles. Even so, most 

of what he is challenging is not within the jurisdiction of the 

Public Access Counselor. As a result, those issues are not 

addressed here. 
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CONCLUSION 

Based on the foregoing it is the opinion of the Public Access 

Counselor that the Indiana General Assembly did not vio-

late the Access to Public Records Act. 

 

 

 

 

Luke H. Britt 

Public Access Counselor 

 


