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 BEFORE THE 
NATURAL RESOURCES COMMISSION 

OF THE 
STATE OF INDIANA 

 
 

IN THE MATTER OF:    )    Administrative Cause 
       )    Number: 21-WA-001 
READOPTION OF 312 IAC 6   )   
GOVERNING       ) 
NAVIGABLE WATERS    )    (LSA Document #21-342 (F)) 
      
    
 

RECOMMENDATION FOR FINAL ACTION ON READOPTION OF RULES 
 
 
A. INTRODUCTION  
 
For consideration is the readoption of 312 IAC 6 in its entirety, and without amendment.  This 

article provides standards for Navigable Waters. 312 IAC 6 can be accessed through the Indiana 

General Assembly’s website at: http://www.in.gov/legislative/iac/T03120/A00060.PDF. 

 

If rules are readopted in their current form without amendments, 312 IAC 2-2-4(b) authorizes the 

Director of the Division of Hearings to approve preliminary adoption.  The Commission retains 

authority to take final action on readoptions.  The Director of the Division of Hearings approved 

preliminary adoption on January 5, 2021.  The standard practice is to readopt rules by article, and 

312 IAC 6 is now submitted for consideration as to final action.  

 
 
B. READOPTION ANALYSIS REQUIRED UNDER IC 4-22-2.5-3.1 AND IC 4-22-2.1-5 
 
Executive Order 13-03 requires agencies to “suspend rulemaking action on any proposed rules”.  

The Director of the Office of Management and Budget (OMB) determined the moratorium set 

forth in Executive Order 13-03 was not applicable to readoptions.1   

 

 
1 Indiana State Budget Agency email dated May 2, 2013, to heads of state agencies.  OMB’s determination caused 
Financial Management Circular 2015-1 to be equally inapplicable to readoptions.   

http://www.in.gov/legislative/iac/T03120/A00060.PDF
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The OMB determined that the fiscal analyses, as specified in Financial Management Circulars 

2010-4, are not required to be submitted to the OMB for State Budget Agency’s approval if those 

analyses have been submitted to the OMB in a previous rule adoption or amendment.2   

 

Ryan Mueller (Mueller), Deputy Director of Regulatory Services with the Department of Natural 

Resources, was appointed Small Business Regulatory Coordinator for this rule readoption.  

Mueller provided to the Hearing Officer the analyses as required for the proposed readoption of 

312 IAC 6:   

 

Review under IC 4-22-2.5-3.1(c) 
 
The continued need for the rule. 
The rule is necessary for the continued implementation of the regulatory programs administered by the 
Department and authorized under the statutory authority of IC 14-19-1, IC 14-29-1, IC 14-29-3, IC 14-29-4, and 
IC 14-21-1. 
  
  
The nature of any complaints or comments received from the public, including small businesses, 
concerning the rule or the rule's implementation by the agency.  
The Department is not aware of any specific complaints or comments regarding 312 IAC 6. In general, the 
Department routinely receives complaints about the time and delays needed to obtain permits, and there is 
always a push to have more types of construction activities covered by general license. Any rule that 
shortens the permit process is viewed favorably by the regulated community, including small business.  
 
Additionally, the Department exercised its’ authority to grant emergency construction activities for repair 
of numerous private homes and structures along the Lake Michigan shoreline due to high water levels and 
storm events during 2018 – 2020. All requests for emergency construction activities 
  
The complexity of the rule, including any difficulties encountered by:  
(A) the agency in administering the rule; or  
The ordinary high water mark (OHWM) is the line on Lake Michigan and other navigable waterways used 
to designate where regulatory jurisdiction lies and in certain instances to determine where public use and 
ownership begins and/or ends. The Indiana Administrative Code definition reflects the traditional common-
law, or natural, OWHM as: The line on the shore of a waterway established by the fluctuations of water and 
indicated by physical characteristics. 312 I.A.C. 1-1-26(1). These physical characteristics include a clear 
and natural line impressed on the bank or shore, shelving, changes in the soil’s character, the destruction of 
terrestrial vegetation, or the presence of litter or debris.  
 
In its February 14, 2018 ruling, Gunderson v. State, 90 N.E.3d 1171 (2018), the Indiana Supreme Court 
held that the boundary separating public trust land from privately owned riparian land along the shores of 
Lake Michigan is the common-law ordinary high water mark and that, absent an authorized legislative 
conveyance, the State retains exclusive title up to that boundary. As such, the IDNR will apply the 
common-law OHWM when considering applications for construction activities along the Lake Michigan 
shoreline. 
  

 
2 OMB emails dated March 16 and March 24, 2017.  OMB’s determination effectively renders Executive Order 2-89 
inapplicable to readoptions. 
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It is important to note that the physical location of the OHWM will move over time due to natural erosion 
and deposition (called accretion) of sand along the shoreline. This natural process will cause the DNR’s 
point of regulatory jurisdiction to change over time and, therefore, the DNR will verify the location of the 
OHWM on a case by case basis. Finally, in 2020, the Indiana General Assembly enacted IC 14 26-2.1 
further defining the public trust area of Lake Michigan based upon the location of the common-law 
OHWM.  
 
(B) small businesses in complying with the rule.  
The rule is structured so its requirements are most-typically folded into licensure actions in floodways. 
Floodway licensure is governed by IC 14-28-1 (sometimes referred to as the "Flood Control Act") and 312 
IAC 10. The result is a seamless licensure process, and small businesses and other regulated entities are 
unlikely to be significantly impacted beyond the requirements of the Flood Control Act. In many instances, 
license applicants may not even be aware their license authorizes activities both under the laws governing 
floodways and under the laws governing navigable waterways. Because this rule has been in place for a 
number of years, small businesses have learned to incorporate the permitting process into their planning 
and development. Compliance with the rule requirements is generally not an issue.  
 
The rule has its most significant consequences for construction activities within the Indiana waters of Lake 
Michigan. The Department receives very few applications from small businesses for work in Lake 
Michigan and is not aware of any difficulties. In addition, since the rule has been in place for a number of 
years, small businesses have likely learned to incorporate the permitting process into their planning and 
development. Compliance with the rule has generally not been a significant issue.  
 
As noted above in (A) the location of the OHWM along the Lake Michigan shoreline is dynamic and will 
change with time. Small businesses and/or private home owners seeking to initiate construction activities 
should first seek to delineate the location of the OHWM to determine if a permit under this rule is 
necessary. 
  
  
  
The extent to which the rule overlaps, duplicates, or conflicts with other federal, state, or local laws, 
rules, regulations, or ordinances.   
While many construction projects along or within Lake Michigan also require permits or approvals from 
other agencies, the State of Indiana is charged with holding the waters of all navigable waterways in trust 
for the citizens of Indiana. The Department is the state agency assigned "general charge" of navigable 
waters by the Indiana General Assembly.  
 
These rules were developed to protect the interests of those citizens and the state employs a well-qualified 
expert in coastal dynamics for this purpose. 
  
The length of time since the rule was last reviewed under this section or otherwise evaluated by the 
agency, and the degree to which technology, economic conditions, or other factors have changed in 
the area affected by the rule since that time.  
These rules were re-adopted on December 23, 2015. In the process of conducting its business, the 
Commission (and the Department) is continually reviewing the effectiveness of standards and guidance to 
small businesses, private individuals, and professionals in implementing effective rules. Recent changes 
include the adoption of standards for the placement of piers on navigable waterways and criteria for the 
consideration of lawful nonconforming uses. 
  
  
  

On August 11, 2021, the analyses required under IC 4-22-2.5-3.1, was forwarded to the 

Legislative Council as required by IC 4-22-2-28(i). 
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C. NOTICE OF INTENT TO READOPT AND RECOMMENDATION FOR FINAL ACTION 
 
On August 11, 2021, the “Notice of Intent to Readopt” 312 IAC 6 was posted to the Indiana 

Register at 20210811-IR-312210342RNA as anticipated by IC 4-22-2.5-4.  The notice indicated 

the intention to readopt the entirety of 312 IAC 6 without changes.  The notice also provided that 

a person had 30 days to submit a written request to the Commission, through the Small Business 

Regulatory Coordinator, seeking to have a particular section of the rule readopted separately.  If 

a request had been made, the Commission would have been required to complete the full rule 

adoption process for the section requested to be readopted separately.  No request was made. 

 

The hearing officer recommends the Commission approve for readoption 312 IAC 6, without 

amendment, for subsequent filing with the Publisher under IC 4-22-2-35 as authorized at IC 4-

22-2.5-4(c)(1). 

 
 
 
 
Dated: September 14, 2021              ___________________________________ 

Billie J. Franklin 
Hearing Officer 


