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TO:  

Indiana Public Libraries

FROM:  
Indiana State Library - Legal
RE:  

Conducting a Legal Executive Session Meeting
DATE:  
September 30, 2014
Q: What is an executive session meeting? IC 5-14-1.5-1; IC 5-14-1.5-2

A:  Indiana law requires the meetings of the governing bodies of public agencies be conducted openly so that the public may observe and record them. However, executive sessions are an exception to this requirement. An executive session is a meeting from which the general public is excluded.

Q:  Who may conduct an executive session? IC 5-14-1.5-2(b); IC 5-14-1.5-6.1
A:  The library board and any committee appointed by the board may meet in executive session for any of the reasons listed in IC 5-14-1.5-6.1. (Remember that committees appointed by the board are subject to the requirements of the Open Door laws.)
Q: What can the board do in an executive session meeting? IC 5-14-1.5-6.1(c)

A: The board can discuss and deliberate and even make some preliminary decisions but final action must be taken at a meeting open to the public.
Q: Who may be present in an executive session meeting? IC 5-14-1.5-2(f); IC 5-14-1.5-6.1(b)
A: The board or committee may have anyone present that is necessary to accomplish the purpose of the executive session meeting with some exceptions. Competitive bargaining adversaries may not be present at the meeting. (See question below)
Q: What are the circumstances under which a public library board (or board appointed committee) could meet in executive session? IC 5-14-1.5-6.1
A: The following are circumstances under which a public library would be permitted to meet in executive session. See the law for more examples. 

IC 5-14-1.5-6.1(b)(2) For discussion of strategy with respect to any of the following:

(A) Collective bargaining.

(B) Initiation of litigation or litigation that is either pending or has been threatened specifically in writing. 

(C) The implementation of security systems.

(D) The purchase or lease of real property by the governing body up to the time a contract or option to purchase or lease is executed by the parties.

However, all such strategy discussions must be necessary for competitive or bargaining reasons and may not include competitive or bargaining adversaries
IC 5-14-1.5-6.1 (b)(5) To receive information about and interview prospective employees.

IC 5-14-1.5-6.1 (b)(6) With respect to any individual over whom the governing body has jurisdiction:

(A) to receive information concerning the individual's alleged misconduct; and

(B) to discuss, before a determination, the individual's status as an employee
IC 5-14-1.5-6.1 (b)(7) For discussion of records classified as confidential by state or federal statute.

IC 5-14-1.5-6.1 (b)(9) To discuss a job performance evaluation of individual employees. (This does not apply to a discussion of the salary, compensation, or benefits of employees during a

budget process.)
Q: Can our board meet in executive session and then go from that meeting directly to the open pubic meeting?
A: No, there must be a specific time provided in the notices for each of the meetings. 
Q: What are the notice requirements? IC 5-14-1.5-5 & IC 5-14-1.5-6.1(d)

A: Notice of an executive session must be provided 48 hours in advance. This does not include weekends or legal holidays. The notice must be posted at the principal office of the public agency holding the meeting or, if no such office exists, at the building where the meeting is to be held. The notice must also contain specific reference to the law and the reason the board is meeting in executive session. 
Example: The _______Public Library Board of Directors are meeting in executive session on August 31st at 6:00 p.m. in Conference Room B of the __________  Public Library (Address) , pursuant to IC 5-14-1.5-6.1(b)(2) to discuss pending litigation.
If notice is typically provided to news media or others pursuant to their requests, notice of executive sessions should be provided 48 hours in advance to them as well.
Q: Are we required to keep minutes for executive session meetings? IC 5-14-1.5-4 & IC 5-14-1.5-6.1(d)

A:  The following must be kept as the library’s executive session minutes or meeting memoranda:
(1) The date, time, and place of the meeting. 

(2) The members of the governing body recorded as either present or absent. 

(3) The subject matter considered by specific reference to the specific statute & description that was provided in the public notice.








         

Additionally, 

(4) The governing body shall certify by a statement in the memoranda and minutes that no subject matter was discussed in the executive session other than the subject matter specified in the public notice.
Q: What are the possible penalties for violating the Open Door law? IC 5-14-1.5-7 & IC 5-14-1.5-7.5
A:  Someone could file an action in court to obtain declaratory judgment; enjoin continuing, threatened, or future violations; and declare void any final action taken at an executive session. The complainant is not required to allege any special damages; just that a violation of the law occurred. If the complainant prevails in the court action, the complainant may be eligible for an award of attorney’s fees, court costs, and other reasonable expenses of litigation. However, if the library prevails and the court finds the action “frivolous and vexatious”, the library shall be awarded attorneys fees, court costs, and other reasonable expenses of litigation.
If an advisory opinion was sought by the complainant from the Public Access Counselor prior to filing the court action, the court may also impose civil penalties on the library and any officer or management level employee who knowingly and with specific intent to violate the law, participated in the violation. The law states:
 If an individual with the specific intent to violate the law fails to perform a duty imposed on the individual under this chapter by:

(1) failing to give proper notice of a regular meeting, special meeting, or executive session;

(2) taking final action outside a regular meeting or special meeting;

(3) participating in a secret ballot during a meeting;  
(4) discussing in an executive session subjects not eligible for discussion in an executive session; or
(5) failing to prepare a memorandum of a meeting; 
the individual and the public agency are subject to a civil penalty

Civil penalties can be up to $100 for the first violation and up to $500 for each additional violation. 

 Individuals are personally responsible for civil penalties imposed on them individually; the library may not pay the fee. A civil penalty imposed on the library shall be paid from the library’s budget.  See the law for more information about civil penalties.
Sources used for this memo include :
· Indiana Code §5-14-1.5

· The Indiana Public Access Counselor’s handbook which is located at: http://www.in.gov/pac/   just click on the link that says “Browse Public Access Handbook”.
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Contact Sylvia Watson at sywatson@library.in.gov with questions about this memo or to suggest a topic.


