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RE:  

Employment Considerations & the COVID-19 Health Emergency
DATE:  
March 30, 2020
This memo addresses some of the employment questions the State Library has received during the COVID-19 public health crisis. This memo is intended to provide generally applicable information for local decision makers. However, open communication with your library attorney is recommended to help with decision making, especially with respect to considerations that may be unique to your library.  

Q. Can we pay staff while they are not working due to COVID-19 building closure?
A. Indiana State Board of Accounts released guidance in a memo (released to local government units on March 16, 2020) stating the following:

“We have been asked several times if we will take exception to the 

compensation of employees that must stay home but their duties do not

allow for working from home.  We won’t take exception to extension of 

paid leave time that is in accordance with allowable approved policies/actions 

and provisions.”   
Public libraries have authority under IC 5-10-6-1 to provide employees with paid vacation, sick, and holiday leave and other similar benefits through a library board resolution or policy.

Q. Are we obligated to pay staff while they are not working due to COVID-19 building closure?

A. Unless there is an applicable employment contract, policy, or union agreement, generally the answer is no, an employer does not have to pay hourly (non-exempt) workers if they are not actually working. Per the Department of Labor (DOL), “exempt staff generally must be paid their full salary for any work week in which they perform any amount of work, subject to certain very limited exceptions.” However, per the DOL, the exempt employee may be required to use paid leave to make up the hours they were not actually engaged in any work. Exempt and non-exempt status refer to employee classifications under the Fair Labor Standards Act. If you are not sure if an employee is exempt or non-exempt, click here for guidance on how to make that determination or call (866) 487-9243 for guidance. (Resource https://www.dol.gov/agencies/whd/flsa/pandemic accessed 3/27/2020)
Q. If the library has decided to pay staff while the building is closed to the public, how long can the library do so?

A. The State Library generally recommends that library policies go through a review process by the library’s own attorney to ensure that all important considerations are covered and the policy is legally enforceable. Our advice is the same for any policy providing for extended paid leave benefits in the event of a disaster or public health emergency. The amount of paid leave incorporated in such a policy is a local decision but should be based on balancing what is reasonable in light of the circumstances and good stewardship of taxpayer dollars. If at all possible, library staff should be assigned things they can do from home (example: plan programs for the year; attend online continuing education; work on library blog posts, Facebook posts, or newsletters; online reference services; reviewing/updating department/building policies and procedures; focused research assignments or special projects, etc.). If there is nothing the employee can do for the library from home but another local unit has expressed a need for additional help on tasks that can be accomplished from home, an employee interchange arrangement under IC 5-10-7 might be an option to evaluate. 
Q. Can we allow staff to take home equipment (computers, printers, etc.) needed to do their job from home?

A. Yes but be sure to have proper internal controls in place. Establish a policy that creates some guidelines. For example, who must approve equipment or library property going home with staff, who is responsible for keeping a record of what equipment/property is where. Staff should be made aware that library equipment/property must only be used for library business and having them agree or acknowledge that would be good practice.  
Q. What happens if some employees can do work from home but others cannot? Can some employees be required to come into the library to work? 
In situations where the work the employee does is considered essential and cannot be done at home, the employee may work on site at the library. However, the library must implement certain precautions to promote workplace health and safety. (See Governor Holcomb Executive Order 20-08 paragraphs #17 & #20, Center for Disease Control Resources for Businesses and Employers, and OSHA Guidance on Preparing Workplaces for COVID-19.
Q. Can we assign the employees who cannot do their normal library work at home other duties they can perform at home?
A. Generally yes, unless there is an applicable employment contract, library policy, or union agreement that says something different. It is good practice to include in employee job descriptions the language, “other duties as assigned.” 
Q. Can we pay all employees during a Covid-19 forced closure even if some are working and others are not? 

Presumably this could happen if the library is offering some sort of applicable paid disaster/public health emergency leave to those employees who are not working, pursuant to library policy. Tread carefully here, this might not be best practice. In addition to potentially being problematic for employee morale (those who are still required to work), the library may find itself having to defend why some employees weren’t required to do any work but still received pay. This situation could potentially subject the employer to discrimination claims. Work with your attorneys on making this kind of decision and keep in mind that employees who are not working or receiving pay due to library closure may qualify for unemployment insurance. 
Q. When the library reopens, can we send staff home if they appear sick? Can we force employees to stay home for a specific period of time? 

A. Generally, yes. The decision to do so should be based on a policy with clear guidelines as to what constitutes conditions under which an employee may be asked to stay home. Such a policy may not be enforced in a discriminatory manner. Even without a policy, the library can enforce such action based on Center for Disease Control or other authoritative guidance. See the March 12, 2020 Indiana State Library Legal Memo for additional guidance on this question. 
Q. What accommodations do we have to make, if any, for high risk staff members?
If an employee is in the category of individuals more at risk for severe illness or death due to COVID-19 and their physician says they should be provided an accommodation, the library will need to consider if the employee can work from home until the COVID-19 public health emergency is over. If working from home is just not an option, request that the doctor provide other suggestions for steps the library can take that might work. 
Additional Resources:
· The Department of Workforce development has an FAQ for employers here on the topic of unemployment insurance.
· The Indiana Department of Labor has an FAQ for employers here on general employment questions they are receiving in response to the COVID-19 public health emergency. 

· Click here for the federal Department of Labor web page on COVID-19 information and further resources.
· What You Should Know About the ADA, the Rehabilitation Act, and COVID-19.
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