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Zackery Fairfield appeals the six-year sentence he received after pleading guilty
to Check Fraud,' a Class D Felony, and Theft,? a Class D Felony. Fairfield
argues that the trial court imposed an illegal sentence when it ordered
consecutive sentences for two non-violent Class D felonies. Finding that the

sentence was not illegal, we affirm.

Facts

Beginning in October 2013, Fairfield wrote bad checks to Pizza Hut on fifteen
different occasions. Each time, the food was delivered to the same address and

was purchased with checks from the same account.

On December 12, 2013, the State filed a sixteen-count information against
Fairfield, charging him with one count of Class D felony check fraud and
fifteen counts of Class D felony theft. On April 20, 2017, Fairfield pleaded
guilty to one count of Class D felony check fraud and one count of Class D
felony theft in exchange for the dismissal of the other charges and an agreement

not to pursue an habitual offender enhancement.’

Pursuant to the plea agreement, which left sentencing open to the trial court, on

August 3, 2017, Fairfield was sentenced to three years incarceration on each

Ind. Code § 35-43-5-12(b)(1)(A).
21.C. § 35-43-4-2(a).

3 The record reveals that the lengthy delay between the charges and the plea agreement was due in part to a
continuance, multiple arrests and incarceration.
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count. The trial court ordered that the sentences be served consecutively, for an
aggregate sentence of six years. Fairfield was also ordered to pay restitution to

Pizza Hut in the amount of $1,263.00. Fairfield now appeals.

Discussion and Decision

Fairfield’s sole contention on appeal is that the trial court erred by imposing
consecutive sentences for two Class D felonies, totaling six years of
incarceration. He argues that the crimes constituted a single episode of criminal

conduct and requires a sentence cap of four years. We disagree.

At the time Fairfield committed his offenses, Indiana Code section 35-50-1-2
provided:

[E]xcept for crimes of violence, the total of the consecutive terms

of imprisonment . . . to which the defendant is sentenced for

felony convictions arising out of an episode of criminal conduct

shall not exceed the advisory sentence for a felony which is one

(1) class of felony higher than the most serious of the felonies for
which the person has been convicted.

Because theft and check fraud are not listed as “crimes of violence,” Fairfield’s
crimes are subject to a statutory cap if they arise from a single episode of

criminal conduct.

Whether multiple offenses constitute a single episode of criminal conduct is a
factually sensitive inquiry to be made by the trial court. Schlichter v. State, 779
N.E.2d 1155, 1157 (Ind. 2002). A single episode of criminal conduct means

“offenses or a connected series of offenses that are closely related in time, place,
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and circumstance.” I1.C. § 35-50-1-2(b). In conducting analysis, the focus is on
the timing of the offenses and the simultaneous and contemporaneous nature of

the crimes. Reed v. State, 856 N.E.2d 1189, 1200-01 (Ind. 2006).

While Fairfield’s crimes were similar in nature, they occurred over a period of
approximately twenty days. Fairfield’s theft conviction stems from the bad
check he wrote to Pizza Hut on October 12, 2013, and the check fraud
conviction is a result of the bad checks he wrote to Pizza Hut from November
1, 2013, through November 17, 2013. Although Pizza Hut was the sole victim,
each episode involved a different amount of money, occurred on different days,
and were separated by nearly one month. Fairfield’s actions were not
“simultaneous” or “contemporaneous” in nature and they constituted distinct
episodes of criminal conduct. See, e.g., Gootee v. State, 942 N.E.2d 111, 114-115
(Ind. Ct. App. 2011) (holding that defendant’s offenses did not constitute a
single episode of criminal conduct where forgery-fraud incidents all occurred
within a period of two days, at the same location, and involved the same

victim).

Because Fairfield’s criminal conduct occurred at separate times and involved
separate amounts of money, the crimes did not constitute a single episode of
criminal conduct. Under these circumstances, we find that the trial court did

not err by imposing consecutive sentences for two Class D felonies.
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10]  The judgment of the trial court is affirmed.

Riley, J., and Brown, J., concur.
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