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Mathias, Judge.
[1]

The Vanderburgh Superior Court terminated D.S.’s (“Father”) parental rights
to his five minor children, and Father appeals raising two issues: 1) whether the
magistrate erred when she denied Father’s request for the juvenile court judge
to preside over the termination proceedings, and 2) whether sufficient evidence
supports the finding that termination of Father’s parental rights is in the
children’s best interests.

[2]

The orders terminating Father’s parental rights were not approved by the
juvenile court judge. We therefore remand this case to the trial court for
proceedings consistent with this opinion.

Facts and Procedural History
[3]

Father has five minor children, and one of the children has cerebral palsy and
hearing loss. In 2010 and 2012, the children were adjudicated children in need
of services (“CHINS”), due at least in part to Father’s methamphetamine use.
Father participated in substance abuse treatment, and the case files were closed.

[4]

In July 2015, the Indiana Department of Child Services (“DCS”) received a
report that Father was homeless,1 using methamphetamine and heroin, and had

1

Father is not married to the children’s mother, who was also named as a party to the CHINS proceedings.
The children’s mother voluntarily relinquished her parental rights after the DCS filed the petitions to
terminate her parental rights to her five children.
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neglected the children’s medical care and education. Shortly thereafter, the
children were again adjudicated CHINS.
[5]

Father did not participate in services as ordered at the dispositional hearing. He
failed to participate in a substance abuse evaluation, failed to maintain contact
with DCS, failed to obtain housing, failed to enroll in parent education, and
failed to attend more than one visit with the children. The DCS filed petitions
to terminate Father’s parental rights to all five children on April 22, 2016.

[6]

On the date of the fact-finding hearing, Father was incarcerated in the
Vanderburgh County Jail on charges for auto theft. At the hearing, Father
requested that the case be continued so that the juvenile court judge could
preside over the hearing in lieu of the magistrate. Father’s request was denied.
During his testimony, Father admitted that he did not have the current ability
to take care of the children.

[7]

The children have been placed with either their maternal or paternal
grandmother, and the grandmothers arrange visits between the children. The
DCS intends for the grandmothers to adopt the children.

[8]

The magistrate who presided over the termination hearing issued findings from
the bench. Written orders terminating Father’s rights to each of the five children
were issued thereafter. The orders were signed by the magistrate but were not
signed by or approved by the juvenile court judge. Father now appeals.
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Discussion and Decision
[9]

The orders terminating Father’s parental rights to his five minor children, which
were consolidated for the purposes of appeal, were signed by the magistrate
who presided over the termination proceedings. The orders were not approved
by the juvenile court judge.

[10]

The authority of magistrates to act is determined by statute. Pursuant to 33-235-5(11), a magistrate may conduct an evidentiary hearing or trial. No statutory
provision allows a magistrate to issue a final order in a parental termination of
rights proceeding.

[11]

Importantly, Indiana Code section 33-23-5-9(a) provides that, except in
criminal proceedings, a magistrate “shall report findings” in an evidentiary
hearing or trial and that “the court shall enter the final order.” See also In re
Adoption of I.B., 32 N.E.3d 1164, 1173 n.6 (Ind. 2015). Because the record does
not establish judicial approval of the magistrate's findings in this case, we
remand to the juvenile court for its consideration of the magistrate’s findings
and further action consistent with this opinion.

[12]

Remanded.

Baker, J., and Pyle, J., concur.
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