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ICWA QUICK REFERENCE GUIDE FOR INDIANA TRIAL COURTS
When Does ICWA Apply? 
The Indian Child Welfare Act (ICWA) applies to any Indian Child subject who is: 

1. removed from the child’s parent or Indian custodian;
2. not a ward of a tribal court and/or is not domiciled on a reservation; and
3. the subject of certain types of cases: JC – child in need of services (CHINS), JT – termination of parental rights (TPR), AD - adoption, and JS – juvenile delinquency allegations involving status offenses.
If the child is a ward of a tribal court and/or domiciled on a reservation, the Indiana trial court lacks jurisdiction. 
Definitions:

Indian Child:  
A child who is unmarried, less than eighteen (18) years old, and is: (1) a member/citizen of a federally-recognized Tribe or (2) eligible for membership AND is the biological child of a member/citizen of a federally-recognized Tribe.

Active Efforts:  Affirmative, active, thorough, and timely efforts intended primarily to maintain or reunite an Indian Child with his/her family.  The DCS is required to make active efforts on an ongoing basis.  This is a more stringent standard than reasonable efforts.
Foster Care Placement:  Any action removing an Indian child from their parent or Indian custodian for temporary placement in a foster home or institution, or the home of a guardian or conservator, where the parent or Indian custodian cannot have the child returned upon demand, but where parental rights have not been terminated.  This term applies to most out-of-home placements, and not just foster placements.
Placement Preferences (in descending order):
1. a member of the child’s extended family

2. a licensed foster home approved or specified by child’s Tribe

3. a Indian foster home that is licensed or approved by a non-Indian licensing authority

4. an institution for children that is approved by the Tribe or operated by an Indian organization whose program is suitable to meet the child’s needs

Inquire if the child is an Indian Child at the first Detention Hearing or Initial Hearing

 The court must inquire on the record as to whether the child may be an Indian Child. This inquiry should be made at the first court hearing involving the child. Reliance on information in a Report of Preliminary Inquiry or other written document is inadequate.  

If the child may be an Indian Child, the DCS shall notify the identified Tribe, the U.S. Bureau of Indian Affairs, and the U.S. Department of the Interior.  The court alone may not determine whether the child is an Indian Child.
Detention Hearings involving an Indian Child (or a child who is identified as a possible Indian Child)
Indiana’s Detention Hearing held within 48-hours of a child’s detention constitutes an Emergency Detention Proceeding under 25 USC § 1922 and 25 CFR 23.113, which authorize emergency detention until ICWA protections can be fully instituted.  
1. The court must make written conclusions based on findings in the record that the initial emergency detention was necessary to prevent imminent physical damage or harm to the child.  The evidence must show a causal relationship, i.e. that conditions in the home will likely result in serious emotional or physical harm to the child. Without a causal relationship, evidence that shows only community or family poverty, isolation, single parenthood, custodian age, crowded or inadequate housing, substance abuse, or non-conforming social behavior will not satisfy the evidentiary burden.

2. The court must make written conclusions based on findings in the record that the DCS has made active efforts to reunite the child with the child’s family or Indian custodian.
3. The court must immediately terminate the out-of-home placement when evidence shows that the emergency removal and placement is no longer necessary to prevent imminent physical damage or harm to the child.

4. The court must evaluate whether the child’s placement proposed by the DCS abides by the placement preferences or make a conclusion that there is good cause shown by clear and convincing evidence for the deviation.  Note: There is not good cause to deviate from the placement preferences because:
a. the socioeconomic status of a preferred placement is lower when compared to another proposed placement, and/or
b. the child has ordinary bonding or attachment following time spent in non-preferred placement in violation of ICWA. 
5. The court should advise parties to request a further detention hearing if there is reason to believe that the emergency requiring the child’s detention has ended.
Further Hearings, if the Indian Child is still detained
Scheduling additional hearings:

1. The next hearing must be set no earlier than ten (10) days following the Detention Hearing to allow time for notice to the Tribe.  The Juvenile Bench Book Committee recommends setting a hearing approximately fifteen (15) days after the emergency detention of the child to address issues surrounding continued detention and tribal notice and participation.
2. Emergency detention may last no more than thirty (30) days pursuant to 25 USC § 1922 and 25 CFR 23.113, unless an exception applies.  If the child is still removed from the parent(s), an additional detention hearing should be held no more than thirty (30) days after the detention, at which a Qualified Expert Witness (QEW) must testify.

a. The QEW cannot be the regularly-assigned social worker.

b. The QEW should have knowledge of prevailing social and cultural standards of the child’s Tribe.

c. The QEW must be qualified to testify as to whether the child’s continued custody by the parent will result in serious emotional or physical damage to child.
· The DCS’s obligation to provide active efforts continues, and findings and conclusions should be made accordingly.

Factfinding Hearing in JC, JS, JT, and AD Cases

Notice to the Tribe, parents, and Indian custodian is required at least ten (10) days prior to the hearing.
· If testimony has not already been taken from a QEW, the adjudicatory hearing must include QEW testimony as described above. 

Burden of proof:
· JC and JS cases – clear and convincing evidence

· JT and AD cases – beyond a reasonable doubt

NOTICE: Notice of all Involuntary Child Custody Proceedings shall be provided to the Child’s Tribe, and parents/Indiana Custodians. 


 


Notice must be sent to the Tribe by registered mail at minimum, with return receipt requested





Notice of all hearing dates must be sent and must be provided at least ten (10) days prior to hearing





The Child’s Tribe, Indian Custodian, or Parent is entitled to a twenty (20) day continuance of the adjudicatory proceeding if requested





Designated Tribal Agents for Service of Notice: � HYPERLINK "http://www.narf.org/nill/documents/icwa/contacts/biaicwa.pdf" �http://www.narf.org/nill/documents/icwa/contacts/biaicwa.pdf�; See 79 Fed. Reg. 72,009 (Nov. 24, 2014)














