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ALLEN COUNTY INDIANA PROTOCOL FOR COURT ORDERS IMPOSING ISOLATION OR QUARANTINE FOR PUBLIC HEALTH
(Approved March 11, 2020)

Indiana Code § 16-41-9-1.5 "Public Health Measures for the Prevention and Control of Disease," authorizes the public health authority in Indiana to petition a circuit or superior court for an order imposing isolation or quarantine on an individual.   The statute essentially contemplates four methods in which the public health authority may seek a court order imposing isolation or quarantine in times of a dangerous communicable disease outbreak.  Indiana law at I.C. § 16-18-2-91 defines "dangerous communicable disease" as "a communicable disease that is classified by the state department as dangerous under I.C. § 16-41-2-1."  The state health department has classified COVID-19 as dangerous.  The "public health authority" is the Indiana state health commissioner, the commissioner’s deputies and assistants, and the local health officer. I.C. §16-18-2-298.5	
The statute permits a petition for isolation or quarantine to be filed against an individual respondent when the public health authority has reason to believe that the individual has been infected with, or has been exposed to a dangerous communicable disease or outbreak, when the individual is likely to cause the infection of an uninfected individual if the individual is not restricted in the individual's ability to come into contact with an uninfected individual. I.C. § 16-41-9-1.5(a).  A petition for isolation or quarantine filed under this subsection must be verified and must include a brief description of the facts supporting the public health authority's belief that isolation or quarantine should be imposed on an individual. Id. The petition must include a description of any efforts the public health authority made to obtain the individual's voluntary compliance with isolation or quarantine before filing the petition. Id.  
The Judges of the Allen Superior Court Civil Division and the officers of the Allen County Board of Health have met and conferred, and consistent with the applicable statutes and rules, now promulgate this Allen County Indiana Protocol for Court Orders Imposing Isolation or Quarantine for Public Health



Process One – Standard Order With Hearing and Petition
In the first method where a court may impose isolation or quarantine, the public health authority must file the Petition for an Order of Isolation or Quarantine, and provide Notice to the respondent that the individual is entitled to notice and an opportunity to be heard in person or by counsel, before a court can issue an order imposing isolation or quarantine. I.C. § 16-41-9-1.5(b).   The Court may restrict an individual's right to appear in person if the Court finds that the individual's personal appearance is likely to expose an uninfected person to a dangerous communicable disease or outbreak. Id.  If the respondent is restricted from appearing in person, the Court must hold the hearing in a manner that allows all parties to fully and safely participate in the proceedings under the circumstances. I.C. § 16-41-9-1.5(c).  The Court shall appoint an attorney to represent an indigent individual in such an action. I.C. § 16-41-9-1.5(s).  The Court may issue an Order Imposing Isolation Or Quarantine on the individual if the public health authority proves by clear and convincing evidence that: (1) the respondent individual has been infected or exposed to a dangerous communicable disease or outbreak; and (2) the individual is likely to cause the infection of an uninfected individual if the individual is not restricted in the individual's ability to come into contact with an uninfected individual. I.C. § 16-41-9-1.5(c).  In granting the petition, the Court must impose the least restrictive conditions of isolation or quarantine that are consistent with the protection of the public. Id.  In its Order, the Court must establish the conditions of isolation or quarantine, including the duration of isolation or quarantine. Id.     
Process Two – Emergency Order With Petition (No Hearing):
In the second method where a Court may impose isolation or quarantine, the public health authority files the Petition for an Emergency Order of Isolation or Quarantine when the public health authority has reason to believe that an individual respondent is likely to expose an uninfected individual to a dangerous communicable disease or outbreak before the individual can be provided with notice and an opportunity to be heard. I.C. § 16-41-9-1.5(e).  This verified petition must include a brief description of the facts supporting the public health authority's belief that: (1) isolation or quarantine should be imposed on an individual; and (2) the individual respondent may expose an uninfected individual to a dangerous communicable disease or outbreak before the individual can be provided with notice and an opportunity to be heard.  This verified petition must include a description of any efforts the public health authority made to obtain the individual's voluntary compliance with isolation or quarantine before filing the petition. The Court may issue an Emergency Order Imposing Isolation Or Quarantine on the individual if the public health authority proves by clear and convincing evidence that: (1) the individual respondent has been infected or exposed to a dangerous communicable disease or outbreak; (2) the individual is likely to cause the infection of an uninfected individual if the individual is not restricted in the individual's ability to come into contact with an uninfected individual; and (3) the individual may expose an uninfected individual to a dangerous communicable disease or outbreak before the individual can be provided with notice and an opportunity to be heard. I.C. § 16-41-9-1.5(f).  In granting the petition, the Court must impose the least restrictive conditions of isolation or quarantine that are consistent with the protection of the public. Id.  In its Order, the Court must establish the conditions of isolation or quarantine, including the duration of isolation or quarantine. Id.     
Although the statute is silent as to the right to a hearing when an Emergency Order is issued without a hearing, concerns for due process dictate that the individual respondent be afforded an opportunity to be heard.  The public health authority shall seek to renew an Emergency Order issued without a hearing having been previously conducted by complying with the renewal procedure required under Process Four, below. Although an Emergency Order Of Isolation Or Quarantine issued by the Court does not automatically expire after seventy-two (72) hours (excluding Saturdays, Sundays, and legal holidays), the hearing on a Petition for Renewal of the Order should be conducted seventy-two (72) hours after the Order has been issued (excluding Saturdays, Sundays, and legal holidays).  
Process Three – Emergency Order Without a Petition (No Hearing):
In the third method where a court may impose isolation or quarantine, the public health authority does not file a Petition for an Order of Isolation or Quarantine.  In this process, the Court may issue an Emergency Order Of Isolation Or Quarantine without the otherwise required verified petition if the Court receives sworn testimony of the same facts required in the verified petition in one of four procedures.  Those four are: (1) in a nonadversarial, recorded hearing before the judge; (2) orally by telephone or radio; (3) in writing by facsimile transmission (fax); and (4) through other electronic means approved by the court. I.C. § 16-41-9-1.5(g).  The statute is silent as to the burden of proof required under this process, but instead permits the Order to issue "[i]f the court agrees to issue an emergency order of isolation or quarantine based upon information received." Id.  
If an Emergency Order Of Isolation Or Quarantine is issued under option 2 (telephone), the Court must record the conversation on audiotape, and the court reporter must transcribe the recording for entry in the record. I.C. § 16-41-9-1.5(h).  The Court shall certify the audiotape, the transcription, and the order retained by the judge for entry in the record. Id.  If the Court agrees to issue an Emergency Order Of Isolation Or Quarantine based upon information received under option 2 (telephone), the court shall direct the public health authority to sign the judge's name and to write the time and date of issuance on the proposed emergency order. I.C. § 16-41-9-1.5(g).  If an emergency order of isolation or quarantine is issued under option 3 (fax), the Court orders the court reporter to copy the fax for entry in the record. I.C. § 16-41-9-1.5(i).  The Court shall place the Order retained by the judge for entry in the record. Id.  If the Court agrees to issue an Emergency Order Of Isolation Or Quarantine based upon information received under option 3 (fax), the Court shall direct the public health authority to transmit a proposed emergency order to the Court, which the Court signs, adds the date of issuance, and transmits back to the public health authority. I.C. § 16-41-9-1.5(g).  The Court may modify the conditions of a proposed Emergency Order. Id.  The Clerk must notify the public health authority who received an Emergency Order under options 2 (telephone) or 3 (fax) when the transcription or copy required under this section is entered in the record. I.C. § 16-41-9-1.5 (j).  The public health authority shall sign the typed, transcribed, or copied entry upon receiving notice from the court reporter. Id.  
Although the statute is silent as to the right to a hearing when an Emergency Order is issued without a Petition or hearing, concerns for due process dictate that the individual respondent be afforded an opportunity to be heard.  The public health authority shall seek to renew an Emergency Order issued without a Petition having been previously filed by complying with the renewal procedure required under Process Four, below. Although an Emergency Order Of Isolation Or Quarantine issued by the Court does not automatically expire after seventy-two (72) hours (excluding Saturdays, Sundays, and legal holidays), the hearing on a Petition for Renewal of the Order should be conducted  seventy-two (72) hours after the Order has been issued (excluding Saturdays, Sundays, and legal holidays).  
Process Four – Immediate Order Under Exigent Circumstances, and Review:
The fourth method provides that without an Order from the Court, the public health authority may, without court authority, issue an Immediate Order Imposing Isolation Or Quarantine on an individual if exigent circumstances, including the number of affected individuals, exist that make it impracticable for the public health authority to seek an order from a court, and obtaining the individual's voluntary compliance is or has proven impracticable or ineffective.  I.C. § 16-41-9-1.5(k).  An Immediate Order Of Isolation Or Quarantine expires after seventy-two (72) hours, excluding Saturdays, Sundays, and legal holidays, unless renewed by the Court in accordance with the process described below. Id.  
The public health authority may seek to renew either an Order Of Isolation Or Quarantine or an Immediate Order Of Isolation Or Quarantine by filing with the Court a Petition for Renewal of Emergency Order Of Isolation Or Quarantine, or by filing with the Court a Petition for Renewal of Immediate Order Of Isolation Or Quarantine. I.C. § 16-41-9-1.5(l).  The Petition for Renewal must include a brief description of the facts supporting the public health authority's belief that the individual respondent should remain in isolation or quarantine and a description of any efforts the public health authority made to obtain the individual's voluntary compliance with isolation or quarantine before filing the petition. Id.   The public health authority must provide the individual respondent with a copy of the Petition and Notice of the Hearing at least twenty-four (24) hours before the time of the hearing. Id.  The Notice must inform the individual respondent that the respondent has the right to: (1) appear, unless the Court finds that the individual's personal appearance may expose an uninfected person to a dangerous communicable disease or outbreak; (2) cross-examine witnesses; and (3) counsel, including court appointed counsel.  The Allen County Board of Health officer initiating the Petition for Renewal must contact the Court Reporter listed below to obtain the date and time of the hearing. 
If the Petition applies to a group of individuals; and it is impracticable to provide individual notice, the public health authority may seek to renew an Order Of Isolation Or Quarantine or An Immediate Order Of Isolation Or Quarantine by posting the Petition and Notice in a conspicuous location on the isolation or quarantine premises. I.C. § 16-41-9-1.5(l)(4).
The Court may issue an Renewal Order or a new Order Imposing Isolation Or Quarantine on the individual if the public health authority proves by clear and convincing evidence that: (1) the individual respondent has been infected or exposed to a dangerous communicable disease or outbreak; and (2) the individual is likely to cause the infection of an uninfected individual if the individual is not restricted in the individual's ability to come into contact with an uninfected individual. I.C. § 16-41-9-1.5(m).  In granting the Petition, the Court must impose the least restrictive conditions of isolation or quarantine that are consistent with the protection of the public. Id.  In its Order, the Court must establish the conditions of isolation or quarantine, including the duration of isolation or quarantine. Id.     

[bookmark: _GoBack]Other: 
Telephonic Proceedings:  When the Allen County Board of Health chooses to proceed under "Process Three – Emergency Order Without a Petition (No Hearing)," option (2) "orally by telephone," the authorized Board of Health officer shall contact the Judges of the Allen Superior Court Civil Division via telephone to seek to obtain an Emergency Order of Isolation or Quarantine.  The options to obtain Orders via fax or other electronic means are not anticipated to be employed in Allen County at this time.  The Board of Health officer shall contact the Judges in the below listed order.  The telephonic proceeding option is available at all hours of the day, on all days of the week. The Board of Health officer should always first attempt to contact the judge first listed, before the officer resorts to attempting to contact another Judge.  
● Judge Craig J. Bobay (260) 555-0001
● Judge Jennifer L. DeGroote (260) 555-0002
● Judge David J. Avery (260) 555-0003
● Judge Nancy E. Boyer (260) 555-0004

Filing Petitions and Documents / Exemption from the IEFS Requirements:  Pursuant to Indiana Trial Rule 86 (D)(2), the Allen Superior Court Civil Division exempts the Allen County Board of Health and the attorneys representing the Allen County Board of Health from the requirement that I.C. § 16-41-9-1.5 petitions and documents be filed in the Indiana E-Filing System (IEFS).  Petitions and documents intended to be filed under I.C. § 16-41-9-1.5 by the attorneys for Allen County Board of Health shall be filed by emailing the petitions and documents to the Allen Superior Court Civil Division at Trish.Gratz@allensuperiorcourt.us  Upon receipt of these documents, the Court will cause the Clerk of the Allen Superior and Circuit Court to open a new case, designated with an MI case type classification.  During normal Court hours, the Allen County Board of Health officer initiating the case should contact Court Reporter Trish Gratz at (260) 449-7646 when filing a petition, to schedule a hearing, or if the officer has any questions.  If Court Reporter Gratz is not available, the Allen County Board of Health officer initiating the case should contact one of the Judges listed above, in the order listed.
Consolidation: Upon the motion of any party, or upon its own motion, the Court may consolidate cases for a hearing under this section if: (1) the number of individuals who may be subject to isolation or quarantine, or who are subject to isolation or quarantine, is so large as to render individual participation impractical; (2) the law and the facts concerning the individuals are similar; and (3) the individuals have similar rights at issue. I.C. § 16-41-9-1.5(o).  The Court may appoint an attorney to represent a group of similarly situated individuals if the individuals can be adequately represented. An individual may retain his or her own counsel or proceed pro se. Id.
Quarantines and Closures, generally:  I.C. § 16-41-9-1.6 authorizes the public health authority to impose or petition a court to impose a quarantine, and to close schools, athletic events, and "other nonessential situations in which people gather."
Criminal Act:  A person who knowingly or intentionally violates a condition of isolation or quarantine under this chapter commits violating quarantine or isolation, a Class A misdemeanor. I.C. § 16-41-9-1.5(t).  
Forms of Orders and Petitions:  Forms of orders granting the request and petitions, as well as a proposed petitions are included as an appendix to this protocol.  One form of order is provided for each of the separate process described above, except two forms of order are provided for Process Two (one for the non-adversarial proceeding, one for the telephonic proceeding.)
The Public Health Law Benchbook for Indiana Courts, Center for Public Health Law Partnerships, University of Louisville (2005), at §4, addresses "Proceedings Regarding Limitations On Individual Liberties."   The terms "isolation" and "quarantine" are defined, and further background on the process is discussed at § 4.11.  There, this Benchbook provides:   
Isolation: The separation, for the period of communicability, of known infected persons in such places and under such conditions as to prevent or limit the transmission of the infectious agent. See STEDMAN’S MEDICAL DICTIONARY (27th ed. 2000). 
Quarantine: The restriction of the activities of healthy persons who have been exposed to a communicable disease, during its period of communicability, to prevent disease transmission during the incubation period if infection should occur. See STEDMAN’S MEDICAL DICTIONARY (27th ed. 2000). 
Isolation and quarantine are historically-recognized public health techniques used to contain the spread of infectious diseases. See, e.g., Compagnie Francaise de Navigation à Vapeur v. State Board of Health, 186 U.S. 380 (1902) (recognizing power of states to institute quarantine to protect their citizens from infectious diseases). Isolation and quarantine require the separation of infected and potentially infected persons, respectively, from the public. This separation is achieved by confinement of the infected and/or potentially infected person(s) to treatment facilities, residences, and/or other locations, depending upon the nature of the implicated disease and the available facilities. Thus, both isolation and quarantine measures may severely curtail the freedom of persons to whom they are applied, particularly in the case of diseases characterized by prolonged incubation periods. In many cases, individuals will voluntarily undertake isolation and quarantine procedures at the request of the state or local health department, and the Court will not be required to intervene. However, in those situations in which individuals are unwilling to undertake isolation or quarantine procedures or become noncompliant with procedures already in place, the Court’s assistance may be required. Given the inherently limiting nature of both isolation and quarantine, as well as the state of anxiety and tension likely to accompany these proceedings, the Court should be attuned to the due process, economic, and logistical concerns of those potentially subject to isolation and quarantine measures and attempt to address these concerns when issuing its orders. A checklist of issues recommended for the Court’s consideration prior to the issuance of isolation and quarantine orders is provided, infra, at Section 4.11(B)(4)(b).

Approved on March 11, 2020, by:
Craig J. Bobay, Administrative Judge of the Allen Superior Court Civil Division
Jennifer L. DeGroote, Judge of the Allen Superior Court Civil Division
David J. Avery, Judge of the Allen Superior Court Civil Division
Nancy E. Boyer, Judge of the Allen Superior Court Civil Division
Laura L. Maser, Attorney for the Allen County Board of Commissioners
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