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Indiana Code 34-30-20-1. Immunity from civil liability.

A person is immunefrom civil liabilitybased on an act or omission related to the u se of a
firearm or ammunition for a firearm by another person if the other person directly or indirectly
obtained the firearm or ammunition for a fireann through the commission of the following:

(1) Burglary (IC 35-43-2-1).
(2) Robbery (IC 35-42-5-1).
(3) Theft (IC 35-43-4-2).
(4) Receiving stolen property (IC 35-43-4-2).
(5) Criminal conversion (IC 35-43-4-3).
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JEAN ALLEN, as Personal Representative
of the Estate of Kelley Allen. Deceased;
JOEY BISHOP, as Personal Representative
of the Estate of Imari Shibata, Deceased.

Plaintiffs,

GERALD TANSO d/b/a LOCK N LOAD

Defendant.

/

IN THE CIRCUIT COURT OF THE

SIXTH JUDICIAL CIRCUIT, IN AND
FOR PINELLAS COUNTY, FLORIDA

CASE NO. 14-007702-CI

ORDER GRANTING IN PART AND DENYING IN PART

DEFENDANT'S MOTION TO DISMISS

This cause came before the Court on Defendant's Motion to Dismiss. A hearing was held

on the Motion in chambers on February 23, 2015. Having heard the arguments of counsel and

being otherwise fully advised, it is hereby:

ORDERED that Defendant's Motion is DENIED as to counts 1. IV, and VI. Defendant's

motion is GRANTED as to count V without prejudice. Plaintiff must provide a more definite

statement of facts in support of counts II and III within 10days.

Defendant must then answer the Complaint within 10 days after Plaintiff has filed an

amended complaint or otherwise complied with the Court's order by filing a more definite

statement.

DONE AND ORDERED in Chambers in St. Petersburg, Pinellas CoimtfcFloridammCOPY day
r OriginalSigneo

of ,2015. MAR \ 1 2015

JACK DAY

idge-*
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cc; Counsel of Record

For the Defendant:

Cord Byrd
Noel H. Flasterstein

For the Plaintiff:

Evan M. Goldberg
Ally Lefkovitz
Kelly Sampson
Jonathan E. Lowy
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STATE OF NEW YORK

SUPREME COURT ' MONROE COUNTY

K1MBERLY CHIAPPERINI, as representative of
the estate of MICHAEL CHIAPPERINI, et al„

Plaintiffs,

-vs- •

GANDER MOUNTAIN COMPANY, INC.,
et al„

Defendants.

5f?r <-3

C; o "i

r\

I-
:j

P •/?

5& <•»!»

lndex#: 14/5717

SpecialTerm
October 14, 2014

APPEARANCES

Michael D. Schissel, Esq. Brian Stapleton, Esq.
and and .

DianaE. Relter, Esq. James M. Paulino, II, Esq.
Attorneys for Plaintiff^ Attorneys for Defendant Gander

DECISION AND ORDER

Odorisl, J.

This lawsuit arises out of the 2012 West Webster Christmas Eve ambush and the

resulting deaths and personal injuriesto first responders. Pending before this Courtare:

(1) DefendantGander MountainCompany, Inc.'sAugust 25,2014, motionto dismiss; and,

(2) Plaintiffs' September 18,2014, motion forthe release ofthe GrandJuryminutes ofthe

state criminal prosecution of Defendant Dawn Nguyen.1

AtSpecial Term, this Courtalreadydenied Plaintiffs' September 17,2014, cross-motion to lif
the automatic discovery stay. A separate Decision and Order, dated December 22, 2014, reflects that
denial.
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Based upon a review of: Defendant Gander Mountain Company, Inc.'s Notice of

Motion, dated August 25, 2014, Attorney Affirmation of James Michael Paulino, II, Esq.,

with exhibits, dated August 25,2014, Affidavit of Kevin R.McKown, dated August 22,2014,

and Memorandum of Law, dated August 25, 2014 - all submitted in support of the

dismissal motion; Plaintiffs' Brief in Opposition, with' exhibits, dated October 6, 2014 -

submitted in opposition to the dismissal motion; Defendant Gander Mountain Company,

Inc.'s Reply Memorandum of Law, dated October 10, 2014 -submitted in further support

of the dismissal motion; Plaintiffs' Notice of Motion, dated September 18, 2014, and

Attorney Affirmation of Donald W. O'Brien, Esq., with exhibit, dated September 18,2014 -

all submitted In support ofthe motion for release ofthe Grand Jury minutes; the Letter of

Stephen X.* O'Brien, ADA, dated October 9, 2014 - submitted in opposition to Plaintiffs*

. motion, as well as upon oral argument, this Court hereby: (1) DENIES IN LARGE PART

AND GRANTS ONLY IN LIMITED PART Gander Mountain Company, Inc.'s dismissal

motion; and, (2) GRANTS ONLY IN LIMITED PART Plaintiffs' motion for release of the

Grand Jury minutes - all for the reasons set forth hereinafter.

LAWSUIT FACTS

Background Information2

On June 6, 2010, Defendant Dawn Nguyen ("Nguyen") agreed to buy guns for

Decedent William Spengler ("Spengler") - a convicted manslaughter felon. Nguyen and

Spenglerwere present togetheratDefendant Gander Mountain Company Inc.'s ("Gander")

2 Partly as alleged in the Complaint and as accorded every favorable inference In Plaintiffs' favor.
See 511 West232nd Owners Corp. v. Jennifer Realty Co.. 98 NY2d 144,152 (2002); Younls v. Martjn, 60
AD3d*1373 (4th Dept 2009).
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Henrietta store perusing long guns. When the pair was approached bya salesperson,

Spengler, not Nguyen, refused any assistance. Nguyen ultimately bought 2 firearms - a

Bushmaster semi-automatic rifle and a Mossberg .12gauge shotgun- by paying $1,425.58

In cash, which was provided by Spengler. To finalize the sale, andwith Spengler present,

Nguyen completed certain required forms attesting that she was the true gun purchaser

and intended end user, Nguyen did notbuyany ammunition or make any otherinquires

about operation of the guns. Spengler took the guns offof the counter and left the store

with them, and Nguyen never again possessed them.3

In theearly morning hours of December 24,2012, Spengler killed his sister, set his

West Webster home on fire, and then used the same Bushmaster rifle Nguyen bought

from Ganderto shoot volunteer firefighters Michael Chiapperini ("Chiapperini"), Tomasz

Kaczowka ("Kaczowka"), Joseph Hofstetter ("HofsteUer"), and Theodore Scardlno

("Scardlno") who were all responding to a 911 dispatch. Tragically, Chiapperini and

Kaczowka died and Hofstetter and Scardino were seriously injured. Spengler committed

suicide before being apprehended.

On April4,2013, Nguyen was indicted In statecourt for Falsifying Business Records

in the First Degree [Penal Law ("PL") § 175.10]. Nguyen was also charged federally. On

April 15,2014, Nguyen was convicted in state court after a jury trial.4 Thereafter, and on

3 Gander^objects tothis Information as hearsay provided byPlaintiffs In opposition todismissal
[Gander's Reply MOL, pp. 2,9]. However, this Information was first provided tothis Court byGander In
one of Its ownmotion exhibits, namelyNguyen's plea colloquy transcript [Paulino Atty.Aff., Ex. E, p. 18].
This fact was repeated again In a Plaintiffs' exhibit wherein, at Nguyen's sentencing, herdefensecounsel
once morestated that Nguyentransferred the guns toSpengler right at Gander's sales counter[Plaintiffs1
MOL Ex. #3, pp. 8,18-19]. Because Gander first Introduced this Information, itsreply objection Is
erroneous, especially as It is alsocontrary to Its original requestthatthisCourt "consider extrinsic matter"
[Gander's MOL, p. 6].

* Nguyen wassentenced on May 18,2014, to11/3 to4 years, andIs currently In stateprison.
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June26,2014, Nguyen pleaded guilty in federal court to the whole Indictment, namely: (1)

Making aFalse Statement in Relation to the Acquisition of Firearms [18 USC §922 (a) (6)];

(2) Disposition of Firearms to a Convicted Felon [18 USC § 922 (d)(1)]; and, (3)

Possession ofFirearms byan Unlawful User [18 USC §922 (g) (3)].5 One ofthe theories

ofcriminal liability In both cases was th.at Nguyen falsified the forms to deceive Gander as

to the identity of the true end user, which fraudulent Intent also included an intent to

conceal a crime,6

Procedural History

The present action was commenced on May 20,2014, and in general alleges that

Gander unlawfully sold the guns to both Nguyen and Spengler asIt knew, or should have

known, It was an illegal straw purchase for an improper buyer given Spengtor's involvement

[Paulino Atty. Aff., Ex. A, ffl| 1, 3- 44« 551- More specifically, the Complaint contains the

following causes ofaction, which Plaintiffs designated as"Counts:*'

* 1- Negligence against Gander; • . .
* 2 - Negligent entrustmentagainst Gander;
* 3 - Negligent entrustmentagainst Nguyen;

4-Assault and battery against Spengier's estate; .
* 5 -Negligence perse against Gander,
* 6 - Negiigenttralning andsupervision against Gander;
w 7 - Public nuisance against Gander;
* 8 - Lossof consortium against all Defendants [Karen Scardino]; t
* 9 -Wrongdeath of Chiapperini against all Defendants;

. * 10 - Wrong death"of Kaczowka against all Defendants;
* 11 - Survival action for Chiapperini against all Defendants; and,

3 Atthe time that Gander's motion was filed, Nguyen had not yet been sentenced In federal court,
butqhewas latersentenced on September 17,2014, to8 yearsto run concurrently with the state
sentence.

6 The Monroe County District Attorney's Office alleged, and thejury wasInstructed that, Nguyen
intended toconcealthecrimeofCriminal Purchase of a Weapon[PL285.17]and/orCriminal Possession
ofa Weapon In the Fourth Degree [PL 265.01] [Paulino Atty. Aff., Ex. C, pp. 1033-1036].
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* 12 - Survival action for Kaczowka against all Defendants.

[Paulino Atty. Aff., Ex. A, pp. 13-26].

In the Complaint's Wherefore Clause, Plaintiffs asks for "an Order compelling

Gander Mountain to reform its policies, procedure and training with regard to the sale of

firearms, Including taking steps necessary to prevent unlawful sales to straw purchasers

..:." [Paulino Atty., Aff., Ex. A, p. 26]. Plaintiffs also seek compensatory and punitive

damages, costs and disbursements, and attorneys' fees.

Gander was served via its registered agent with the pleadings onMay 21, 2014.

The next day, Gander fileda Noticeof Removal taking this case to the UnitedStates

District Court for the Western District of New York on the basis that it involved a federal

question. On June 11, 2014, Gander filed a motion to dismiss and/or strike in District

Court. On June 12,2014, Plaintiffs cross-moved to remand the matter back to state court.

Gander opposed the remand motion, interalia, on the basis that a local state court judge

would be biased in this highly publicized case, would act to garner support forre-election,

and would misapply federal law [Plaintiffs' MOL, Ex. # 1, pp. 3,-19; Ex. # 2, pp. 18,23-25,

29, 30, 32].7 On July 28, 2014, the remand motion was argued before Judge David G.

Larimer who granted itby way of an Orderdated August 5, 2014.°

7 In opposing a remand, Gander expressed concern about Fourth Department precedent
condoning claims against gun sellers and rejecting the identical federal law preemption argument
[Plaintiffs' MOL; Ex.# 1, pp. 2, 27-30; Ex.# 2, p. 24].. Also,Gander agreed that.Plaintiffs' artfully drafted
their Complaint to avoid federal preemption [Plaintiffs' MOL, Ex.# 2, p. 26]. Plaintiffsaccused Gander of
forum/judge shopping[Plaintiffs' MOL, Ex.# 2, p. 25].

8 Because ofthe remand, Judge Larimer didnotdecide thedismissal motion; however, he quickly
' referenced his beliefthat federal law did not preempt all of Plaintiffs' claims [Plaintiffs1 MOL, Ex.# 2, pp.
34-35].
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Motlon Contentions Summary

Gander's Dismissal Motion

instead of answering, and relying upon CPLR 3024 and 3211, Gander moved to

dismiss the case on the following grounds:

1. The entireComplaint is barred by the federal Protection of LawfuiCommerce

inArmsAct("PLCAA").

2. The claims for negligent entrustment and public nuisance failed to state

viable causes of action.

3. Plaintiffs' references in the Complaint to"extra legal" standards promulgated

by private parties should be stricken as prejudicial and unnecessary.

4. Plaintiffs' demand fora permanent injunction compelling Gander to reform

its policies should be stricken.

In support of its motion, Gander submitted an Affidavit from Kevin R. McKown
i

("McKown"), Its Senior Director of Regulatory and Firearm Compliance, in which he

provided information aboutGander's unified and nationwide firearms saletraining program,

as well as about the subject firearms [McKown Aff., ffif 4, 7-8,11,13-16].

Plaintiffs strenuously opposedthe dismissal motion on the following grounds:

1. Per binding Fourth Department precedent, Williams v.Beemlller. inc.. 100

AD3d 143 (4th Dept 2012) (hereinafter "Williams 1"). amended bv. 103 AD3d
1191 (4th Dept 2013) (hereinafter "Williams ll"). exceptions apply that removft
this case from PLCAA's preemption.

2. Plaintiffs sufficiently alleged Valid claims for negligent entrustmentand public

nuisance given Gander's direct dealings with Spengler. See also Williams

11,103 AD3d 1191.
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3, The protocols Issued by the National Shooting Sports Foundation ("NSSF"),
in.conjunction with the ATF, should.not be stricken from the Complaint
because they are highly relevant in defining Gander's standard of care.

4. Gander's vagueness challenge to the request for apermanent injunction Is
premature, and this Court has the authority to.issue Injunctive relief that
impacts actions outside of the state.

In its reply, Gander wholly failed to address the Williamsl case in regard to its main

PLCAA preemption argument.

Plaintiffs' Grand Jury Motion

Plaintiffs moved under Criminal Procedure Law fCPL") § 190.25 (4) (a) and

Judiciary Law§325 for release ofthe Grand Jury minutes of Nguyen'sstate criminal case -
Panpl* ofthe St?*» nf New York " nawn M. Nauven [Indictment #13/269], As it Is
believed that Gander employees testified before the Grand Jury, as well as other alleged
material witnesses, Plaintiffs.contend that the minutes are essential to their civil action.
Plaintiffs argue that there is no reason to keep this Grand Jury proceeding secret any

longer.

The Monroe County District Attorney's Office opposed the motion by aletter dated

October 9m, butno party interposed a response.

. ** LEGAL DISCUSSION

Gander's Dismissal Motion

Gander invokes only CPLR 3211 (a) (7) to dismiss the whole lawsuit, but that

application falters. ftnrr,rj Q~^«» u*r^mF*toU*Oai.Com» 96 NY2d 409,414
(2001) (reversing granted CPLR 3211 (a) (7) motion as the complaint adequately alleged
adaim); ^^^rar^sf.Cameriord. 13 AD3d 1109,1110 (4th Dept 2004) (same).
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ln determining a CPLR 3211 (a) (7) motion, the subject pleading is to be afforded

a liberal construction. See. CPLR 3026; Leon v. Martinez. 84 NY2d 83, 87 (1994) .(motion

to dismiss should have been denied); 190 Murray St. Assoc. LLC, v. City of Rochester. 19

AD3d1116(4th Dept2005) (reversing ordergranting motionto dismiss). Under this liberal

construction, "[t]he facts pleaded are to be presumed to be true arid are to-be accorded

every favorable inference"ina plaintiff's favor to see ifthey fit within anycognizable legal

theory. Younls. 60 AD3d 1373 (affirming denial of motion to dismiss) (emphasis added).

See also 511 West 232nd Owners Corp.. 98 NY2d at 152 (the complaint was sufficient to

survive a motion to dismiss). Thus, the criterion is whether the plaintiff has a cause of

action, not whether he or she properly stated one. See. Guooenheimer v. Glnzburo. 43

NY2d 268,275 (1977) (reversinggrantof motionto dismiss); Syracuse Indus. Dev.Agency

v. Gamage. 77 AD3d 1353,1354 (4th Dept 2010) (affirming denial of dismissal motion).

With the above lenient standard in mind,,each of Gander's motion contentions will

be addressed.

1. PLCAA preemption.

Gander is notentitled' to a dismissal based upon the PLCAA. See e.g.Williams I.

100 AD3d at 147 (Supreme Court erred in dismissing the complaint per the PLCAA). As

In Williams I. the PLCAA does not serve as a basis to dismiss-the instant Complaint.9

The PLCAA went into law on October 26,2005. See 15 USC § 7901. Its purpose

was to shield gun sellers from civil liability for "harm solely caused by the criminal or

unlawful misuse of firearm products or ammunition products by others when the product

9 This Court thoroughly reviewed the appellate record for theWilliams cases, which had
analogous straw sale facts and similar legal allegations.
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functioned as designed and intended." See 15 USC § 7901 (b) (1). See also lleto v.

Glock. Inc.. 565 F3d 1126,1129 (9th Cir 2009). Toachieve itspurpose, the PLCAA forbid

the commencementof any"qualified civil liability action" in federal orstate court. 15USC

§7902 (a). See also Citv ofNew York v. Beretta U.S A Corp.. 524 F3d 384, 398 (2d Cir

2008). A "qualified civil liability action" is defined as:

a civil action or proceeding or an administrative proceeding
brought by any person against a manufactureror seller of a
qualified product, or atrade association, fordamages, punitive
damages, injunctive or declaratory relief, abatement,
restitution, fines, orpenalties, orother relief, resulting from the
criminal orunlawful misuseofaqualified product bythe person
or a third party

15 USC §7903 (5) (A). See also 15USC §7903 (4) ("qualified product" is a firearm "that

has been shipped or transported in Interstate or foreign commerce"); 15 USC §7903 (6)

("seller is a federally licensed dealer); 15 USC §7903 (9) ("unlawful misuse0 is "conduct

that violates a.statute, ordinance, or regulation as it relates to the use of a qualified

product").10

The case at hand falls squarely within the "qualified civil liability action" definition.

However, six categories ofactions are exempt, and the two exemptions relevant to this

case are as follows:

(il) an action brought against a seller for negligent
entrustment or negligence per se;

It Is not disputed thatthe Bushmaster rifle and the Mossberg shotgun are "qualified products *
that Gander Is a "seller," and that Spengler engaged In an "unlawful misuse" of those guns. See Al-Salihl
y Gander Mtn)nctl 2013 WL 6310214 (NDNY 09-20-13) (granting Gander's unopposed summaly"
judgment motion per the PLCAA for an entirely legal sale when completed discovery showed no factual
dspule as whether it knew, or should have known, that the legal purchaser would eventually use the gun *
Illegally). The AUSallhJ case has material factual differences, and was In an entirely different procedural
posture, namely discovery was compfeted and also it was not opposed by the plaintiff. Due to these key
distinctions, Al-Sallhl Is distinguishable and thus does not compel a dismissal
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(lii) an action in which a manufacturer orseller of a qualified
product knowingly violated a State or Federal statute
applicable to the sale or marketing of the product, and the
violation was a proximate cause of the harm for which relief
is sought, including...

(I) any case in which the manufacturer or seller knowingly
made any false entry in, orfailed tomake appropriate entry in,
any record required to be kept underFederal orState lawwith
respect to the qualified product, or aided, abetted, or
conspired withany person inmaking any falseorfictitious oral
or written statement with respect to any fact material to the
lawfulness of. the sale or other disposition of a qualified
product; or

(II) any case In which the manufacturer or seller aided,
abetted,, or conspired with any other person to sell or
otherwise dispose ofaqualified product, knowing, orhaving
reasonable cause to believe, that the actual buyer of the
qualified product, was prohibited from possessing or
receiving a firearm or ammunition under subsection (g) or(n)
of section 922 ofTitle 18...

15 USC §7903 (5) (A) (emphasis added).

As to the second exception for negligent entrustment or negligence per se, two

exact claims Plaintiffs allege in Counts 2 and-5, Gander simply states that the "second

exclusion speaks for itself," and then never again mentions the same {Gander MOL, p. 10;

seealso P. 18]. This Court construes this as an implied concession that Counts 2 and 5

fall outside of the "qualified civil liability action" definition. Thus, and at this preliminary

stage oflitigation, those two claims are not preempted by the clear language ofthe statute.

See. Statutes §§76 and 94; Tall Trees Const. Corn, v. Zoning Bd of Appeals ofTown nf

Huntington, 97 NY2d 86, 91 (2001) ("Where the language of a statute is clear and

unambiguous, courts must give effect to its plain meaning"). See also Herdzik v:

Cho}nacki, 68 AD3d 1639,1642 (4th Dept 2009) (reinstating negligence perse claim). *

013



-11-

In light of the unambiguous language ofthe second exception, Gander is'forced to

focus on assailing the third exception inan attemptto knock outthe remaining claims. The

third exception isreferred to as the"predicate exception" because itrequires thata plaintiff

also allege "a knowing violation of a 'predicate statute,! i.e., a state or federal statute

applicable to the sale or marketing of firearms." Williams 1.100 AD3d at 148. See also

Martin v. Herzoq. 228 NY 164,168 (1920). .

In Williams t.the Fourth Department, inapplying the liberal pleadingstandard, found

thatthe plaintiffs sufficiently alleged knowing violations of federal and state lawin order to

have the First Amended Complaint fail under the PLCAA'S predicate exception. See

Williams I. 100 AD3d at 148. Based upon a review of the First Amended Complaint In

Williams, those plaintiffs generically alleged violations of federal and state law without

providing specific statutory provisions [see Williams Appellate Record, p. 112].

Nevertheless, the Fourth Department disregarded the lack of citations and still found'

sufficient facts to make out a statutoryviolation of the federal Gun ControlAct of 1968. Jg\

at 149.' Unlike Williams^ the Plaintiffs here went a step further and cited specific federal

gun laws Gander allegedly violated in support of its general negligence claim in Count 1

and negligence perse claim in Count 5 [Paulino Atty. Aff., Ex. A, ffl[ 77, 79, 85, 94 citing

18USC §§ 2; 371; 922 (a) (1) (A), (6), (d) (1), (g) (1) &(m); 924 (a) (-1) (A)].11

Gander classifies the cited federal statutes are either "unrelated" or"Impossible" for

itto have violated, or to have proximately caused Spengler's crimes. Without the benefit

" Plaintiffs also allege violations ofstate taws, but without citation, a situation condoned by the
Fourth Department. See Williams 1.100 AD3d at 149. Plaintiffs may rely upon a Verified Bill of Particulars
to further articulate the state law basis of their claims. See CPLR 3041; Williams 1.100 AD3d at 149.
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of discovery, this Court Is not convinced that it can be definitively stated that all of these

federal laws do not apply, orwerenot related to Spengler's ambush. Proximate cause is

normally a question of fact for a jury(see Williams lf 100 AD3d at 152; Williams II. 103

AD3d at 1192; Johnson v. Ken-Ton Union Free School Dist.. 48 AD3d 1276, 1277 (4th

Dept 2008); Huahes v. Temple. 187 AD2d 956(4th Dept 1992)), arid the fact that Plaintiff

might ultimately fail on some alleged violations does not render the initial pleading

defective. See EBC I. Inc. v. Goldman. Sachs &Co.. 5 NY3d 11, 19 (2005) ("[w]hether a

plaintiff can ultimately establish its allegations isnot part ofthe calculus In determining a

motion to dismiss"); Campaign for Fiscal Equity. Inc. v. State. 86 NY2d 307, 318 (1995);

Stukulsv. State. 42 NY2d 272, 275 (1977).

Additionally, and contrary to Gander's contention that 18 USC § 922 (m) cannot

conceivably apply, theFourth Department found that theexact samealleged violation can

occurwhen a sellerknows, or has reason to believe, that the Information entered on the

.ATF Form 4473 is false, including information about the actual' buyer. See Williams I.

100 AD3d at149-150 (citing 27.CFR § 478.124; Shawano Gun &Loan. LLC v. HimHm,

850 F3d 1070,1073 (7th Clr2011V. United States v. Nelson. 221 F3d 1206,1209 (11th Cir

2000)). See also Abramski v. United States. 134 S Ct 2259 (2014). The Fourth

Department further found potential accomplice liability for agun seller aiding and abetting

abuyer's false statements. M: at 150 (citing 18 USC §2(a); United States v. Carney. 387

F3d 436,-445-446 (6th Cir 2004)). As in Williams I. Plaintiffs hereaver that Gander knew

the sale was an illegal straw purchase to aperson not legally authorized to possess agun

given certain red flags. SeeWilliams!. 100 AD3d at 150 (felon selected guns, which were

paid for in cash, although the straw purchaser filled out the forms). Given the Fourth
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Department's express allowance ofan accomplice liability theory, Gander's taking offense

to an alleged conspiracy is unavailing [Gander's MOL, p. 3]. Additionally, Gander's motion

denial of any aid and assistance simply creates an issue of fact worthy of discovery

[Gander's MOL, p. 19]. See Carney v. Mem. Hoso. and Nursing Home ofGreene finnnty,

64 NY2d 770,772 (1985); Cinelli v. Saoer. 13 AD2d 716 (4th Dept 1961) (reversing grant

ofadismissal as issues of fact existed).

Furthermore, Williams \ is also instructive in rejecting yet another of Gander's

submissions, namely its piecemeal attack on each c|aim, particularly the negligent training

and supervision claim [Count 6] and the public nuisance claim [Count 7]. Consistent with

Plaintiffs' position that as long as one PLCAA exception applies to one claim the entire

action continues, the Fourth Department in Williams Ideclined to address another PLCAA

exception to sustain the remaining claims. See Williams 1.100AD3dat151. Havingfound

one applicable PLCAA exception, the Fourth Department allowed the entire case to go

forward, including apublic nuisance claim. See Williams II. 103 AD3d at 1191. Similar to

Williams, this Court finds two applicable PLCAA exceptions thereby permitting the entire

Complaint to proceed through litigation, without the need for.a claim-by-clalm PLCAA
analysis.

Despite the obvious implication of MliiamsJ, Gander continually ignored the case

in the context of its PLCAA preemption argumentwritten filings, although It appears perthe

federal court proceedings that Williams Iwas a'motivatirig factor for keeping this case out

ofstate court [Plaintiffs' MOL, Ex. #1, pp. 2,27-30]. Gander argued before Judge Larimer

that WjHIams Iwas a"wholesale subversion" of federal law, and that afederal judge was

needed In order to deviate from its holding [Plaintiffs' MOL, Ex. #2, p. 24]. Even if Gander
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dlsagrees with Williams I, it is up to the Fourth Department to reconsider the same on an

appeal from this dismissal motion denial. In the meantime. Williams IIs stare decisis on

Gander's primary PLCAA preemption argument, and this Court is obligated to follow the

same. SeelnrePhila.lns.cn, 97 AD3d 1153, 1155 (4th Dept201£).

Moreover, Gander's last minute suggestion at Special Term that Williams I is

inapplicable because it involved adifferent legal theory is incorrect. Just as here, the gun

seller [Defendant Brown] in Williams-1 also moved under CPLR 3211 (a) (7) to dismiss

based upon, a PLCAA preemption contention [see Williams Appellate Record, p. 199;

Defendant Brown's Appellate Brief, p. 1}. See Williams 1.100 AD3d at 146. Although lack

of personal jurisdiction was also an issue for Defendant Brown in the Williams Icase, it

was not the sole basis for his motion as claimed by Gander at oral argument. Therefore,

having failed to distinguish Williams Ion legal grounds, Gander remains bound by its
mandatory precedential authority.

Lastly, Gander's emphasis on Nguyen's convictions to'relieve it of liability is

misplaced [Gander MOL, pp. 3,4,19-20]. First, Nguyen's state and federal convictions in •

no way negate Gander's independent civil liability given the completely different elements.

Second, Gander's statement about never having been criminally charged in relation to the

Nguyen sale does notforeclose civil liability, which involves amuch lower standard ofproof
[GanderMOL, p. 4]. Third, Gander consistently mis-classifies Nguyen's crimes as fraud,

with it being the victim, which the state court jury found was defrauded [Gander MOL, p.
4]. Nguyen was not charged with fraud, and her convictions in no way exonerate Gander,

orlnvolved an express finding that It was fooled. In other words, Nguyen's criminal acts
in no way relieve Gander of having taken steps to uncover the same as Plaintiffs allege.
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ln the Williams case, the straw purchaser [Defendant Upshaw] was convicted of a

misdemeanor, but the civii case against the seller still proceeded [see Williams Appellate

Record, pp. 19,73]. Therefore, the criminal dispositions against Nguyen do not protect

Gander and Insulate it from civil litigation.

Insum, this Court refuses to dismiss the Complaint under the PLCAA. SeeWilliams

i, 100AD3dat.147.

2. Negligent entrustmentand publicnuisance.

As an alternative to the PLCAA preemption argument, Gander seeks to dismiss the

public nuisance [Count 7] and negligent entrustment [Count 2] claims as failing to state

valid causes of action. This alternative assertion also falters.

As noted above, the public nuisance claim in Williams ll was sustained in a case

involving a sale of numerous handjguns. See Williams ll. 103 AD3d at 1191.

Nevertheless, the sale Inthis case involved 2 assault-style weapons In an illegal sale that

had disastrous direct consequences for Plaintiffs above and beyond those suffered by the

community at large. This is sufficient to sustain the public nuisance claim InCount 7,

The Court of Appeals defined a public nuisance as:

... an offense against the State and is subject to abatement
or" prosecution on application of the proper governmental
agency it consists of conduct or omissions which offend,

N interfere with or cause damage to thepublic in theexercise of
rightscommon to all... in a manner such as. to offend public
morals, Interfere With use by the public of a public place or
endanger or injure the property, health, safety or comfort
of a considerable number of persons

Cooart Indus.. Inc. v. Consol. Edisori Co. of New York, Inc.. 41 NY2d 564, 568 (1977)

(emphasis added). See also Williams 11.103 AD3d at 1192.
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To allow an individual to prosecute a public nuisance claim, he or she must show

that they "suffered special injury beyond that suffered by the community atlarge." £32

Madison Ave. Gourmet Foods. Inn, y. Finlandla Ctr.. Inc.. 96 NY2d 280, 292(2001). See

also RaHyv.fian.Eieo.Co.. 86 AD3d 948,951 (4th Dept 2011) (declining to dismiss public

nuisance claim). This Court finds that Plaintiffs-alleged sufficient requisite special Injury

given the deaths of Mr. Chiapperini and Mr. Kaczowka, and the serious physical Injury to

Mr. Hofstetter and Mr. Scardino. Seee.g. Booth v. Hanson Aggregates New York, lnc„

16 AD3d 1137,1138 (4th Dept 2005) (re-instating public nuisance claim due to proof of

special Injury to the plaintiffs). See also Williams ll. 103 AD3d at 1192.

• Despite these glaring special injury allegations, Gander seeks to escape liability for

apublic nuisance by claiming that it owed no specific duty to Plaintiffs citing Hamilton v.

RerettaU.SACorp.. 96 NY2d 222 (2001) in which the Court of Appeals concluded that

gun manufacturers did not owe aduty of reasonable care to persons Injured by illegally

obtained handguns. Based upon Hamilton. Gander asserts that it has no liability for

Spengler's actions, in response, Plaintiffs contend that Hamilton's holding does not

compel a dismissal because there the plaintiff could not identify the actual gun

manufacturer thus there was nodirect link to Beretta. Juxtaposed to Hamilton, here itis

uncontested that Gander sold, the Bushmaster, and that It also had direct interactions with

Spengler.12 This exact same distinction was drawnin Williams Ias the basis to distinguish

and disregard Hamilton." See Williams 1.100AD3d at 151-152. Seealso Citv ofNew York

v.A-1 Jewelry &Pawn. Inc.. 247 FRD 296,348 (EDNY 2007) (permitting.public nuisance

12 These direct contact with Spengler also make Gander's caseof People exrei. Spitzer v. Sturm.
Ruger&Co..lnc, 309AD2d 91 (1st Dept2003) distinguishable.
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claim to proceed against pawnbroker for illegal gun sales). Accordingly, Gander's heavy

reliance on Hamilton as legal authority supporting a dismissal Is erroneous.

As to the negligent entrustment claim In Count 2, the PLCAA defines that as:

... the supplying of a qualified product by a seller for use by
another person when the seller knows, or reasonably should
know, the person to whom the product is supplied Is likely to,
and does, use theproduct In amanner involving unreasonable
risk ofphysical injury to the person orothers.

15 USC §7903 (5) (B). . , .

New York's negligent entrustment cause of action provides:

The tort of negligent entrustment is based on the degree of
knowledge the supplier of a chattel had' or should have had
concerning the entrustee's propensity to use the chattel In an
improper or dangerous fashion... If such knowledge can be
Imputed, the supplier owes a duty to foreseeable parties to
withhold the chattel from the entrustee...

Earning v. Nelson. 212 AD2d 66, 69-70 (4th Dept 1995) (affirming denial of motion to

dismiss negligent entrustment claim) (emphasis added). See also Weeks v, City of New •

York. 181 Misc 2d 39, 46 (Richmond Co Sup Ct 1999) (declining to dismiss negligent

entrustment claim): Restatement (Second) ofTorts § 390.

Gander challenges the negligent entrustment claim on the same basis as the public

nuisance claim, namely that It cannot have limitless liability again citing Hamilton. As

Hamilton has been dispelled by Williams 1. it does not serve asabasis to warrantdismissal

ofthe negligent entrustment cause ofaction.

Also, Gander submits that it cannot be strictly liable for Spengler's actions of which

it had no special knowledge. This Courtdisagrees. According to Plaintiffs' allegations (see

S11 West 232nd Owners Corp.. 98 NY2d at 152; Younis. 60 AD3d at 1373), Gander
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should have known.of Spengler's criminality ifit had taken the appropriate steps in light of

the red flags. Those red flags Include: Spengler's presence and his taking the initiative to

refuse assistance; the cash payment for the weapons; Nguyen's failure to inquire about

ammunition and proper operation; and, Spengler taking possession of the guns right at the

sales counter and leaving with them.13 These red flags could suggest that Spengler was

not a lawful gun owner, and Plaintiffs should be allowed to test this claim through

discovery.. Sg§ Earslna. 212AD2d at 69-70; Splawnik v. Dl Canrio. 146 AD2d 333, '

335-336 (3d Dept 1989) (refusing to dismiss negligent entrustment claim). Gander's reply

contention that these red flags are just ascapable ofan "innocuous interpretation asthey

are a criminal one" Is unpersuasive to require dismissal at this very early stage ofthe

litigation [Gander's Reply MOL, p. 10]. As already acknowledged, acomplaint's allegations

must be"accorded every favorable inference" in a plaintiff's favor. Younls. 60 AD3d at

1373. See also 511 West 232nd Owners Corp.. 98 NY2d at 152. Consequently, and at

this preliminary pleading stage, Plaintiffs are entitled tothe criminal inference to permit its

.pleading to withstand adismissal. See e.g. J.P. Morgan Sec. Inc. v. Vigilant Ins. ,Co„ 21

NY3d 324, 338 (2013) (setting aside granted CPLR 3211 dismissal motion); Berqler v.

Beroler. 288 AD2d 880 (4th Dept 2001) (affirming dental of'CPLR 3211 (a) (7) motion).

In all, Gander cannot secure dismissal of the 'public nuisance and negligent

entrustment claims. See Williams II. 103 AD3d at 1191; Earsinq. 212AD2d at70.

13 Gander assails the information thatSpengler leftthe stores with the guns,notNguyen, to
discount that ll had special knowledge ofSpengler's status. As stated before, Gander originally provided
this Information In conjunction with Its request that this Court consider extrinsic proof; therefore, itcannot
now ask the Court to Ignore the exact same Information when It hurts It [Paulino Atty. Aff., Ex. E, p. 18].
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3. Protocols,

Gander is not entitled to have the NSSF protocols" removed from the Complaint,

c^^r, rwni Harhnur Assoc L-P-v. Home Ins. Co.. 244 AD2d 885, 886 (4th Dept

1997) (the lower court did notabuse its discretion in denying motion to strike allegation that

the defendant violated the law in insurance policy dispute). As in Bristol, striking of the

NSSF protocols is notwarranted.

The subject NSSF protocols are noted at Paragraphs 64 and 65 of the Complaint

and discuss aprogram called "Don't Lie for the Other Guy," and which discuss additional

steps agun seller should take to combat Improper sales.

The CPLR provides that "fa] party may move to strike any scandalous or prejudicial

matter unnecessarily Inserted in a pleading." See CPLR 3024 (b) (emphasis added).

"'[Unnecessarily' is the key word," and is akin to "irrelevant." Connor,. Practice

Commentaries, McKinneys' Cons Laws of NY, Book7B, CPLR C3024:4. See also New

York Citv Health and Hospitals Com, v. St. Barnabas Community Health Plan. 22 AD3d

391 (-1st Dept 2005) (modifying by denying motion to strike). Motions to strike "are not

favored, rest In the sound discretion of the court and will be denied unless It clearly

appears that the allegations attacked have no possible bearing on the subject matter ofthe

litigation." Vicev. Kinnear. 15 AD2d 619 (3d Dept 1961) (emphasis added). See also

Hewitt v.Maass. 41 Misc 2d 894, 897 (Suffolk Co Sup Ct 1964).

Under the above standard, Gander's strike request cannot withstand judicial

scrutiny. See e.g. Knibbs v. Waoner/14 AD2d 987 (4th Dept 1961) (sustaining denial of

motion to strike evidentiary matters which were relevant and thus not prejudicial). Gander
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objects to'the NSSF reference because they are notyet proven industry standards, and

thusare notyet relevant'to Its standard ofcare citing Weaman v. Dalrvlea Co-op.. Inc.. 50

AD2d 108,111 (4th Dept 1975).14 This Court agrees with Plaintiffs that Weoman! which

pre-dates Bristol Harbour Assoc, L.P.. is distinguishable and does, not mandate the

granting of Gander's application. More specifically, the Fourth Department struck

allegations about violations of statutes and regulations governing milk production as they

had nobearing upon the breach of contract action. Unlike Weaman. the NSSF protocols

are relevant to Gander's standard of care which Is a necessary component to the general

negligence claim, among other things,19 See generally Miner v. Long Is. Light. Co.. 40

NY2d 372,381 (1976) (compliance withcustomary or industry practices is not dispositive

of due care but constitutes only some evidence thereof). Accordingly, Weaman Is not

controlling, and the more recent case of Bristol Harbour Assoc. L.P. should be followed

instead to permit the allegations to stand.

Insum, Gander's request to strike is denied. See e.g. Rice v. St. Luke's Roosevelt

Hosp. Ctr.. 293 AD2d 258, 259 (1st Dept 2002) (ruling that allegations were not so

scandalous or prejudicial to warrant being stricken per CPLR 3024 (b)).

H Gander also cites Gulllana v. Chiropractic Inst, ofN. V., 45Misc 2d429, 430 (Kings CoSup Ct
1965)Inwhich the motion to strike was granted. However, and as Plaintiffs pointout, Gulllana has been
criticized, Sea Sleget, N.Y. Prac. § 230 (5thed.) (noteverything beyond the essential elements.ofa claim
need to be stricken). Also, the Bristol Harbour Assoc. LP. case, which refused to strike information, was
decided after Gulllana and Is binding precedent

13 In addition, Gander's President and CEO, Mike Owens, Isa member of NSSF, andthe NSSF
protocolswere part of a press release Issued by the Brady Center in regard to this case and thus are
atready part of the publicknowledge [Gander's MOL, p. 30]. See e.g. Gibson v. Campbell. 16 Misc 3d
1123(A) (NY CoSup'Ct2007) (refusing to strike Information reported widely Inthe media). Further proof
ofthe propriety ofthe protocolsallegations remaining In tho present ComplaintIs that theywere also
Included In the Williams FirstAmendedComplaint [See Williams Appellate Record, p. 93J.
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4. Permanent Injunction.

Ganders final application is to remove the stand alone permanent injunction request

because it is vague, beyond this Court's jurisdiction, and lacking the requisite elements for
such aclaim. Only the last contention Justifies striking, without prejudice, the prayer for
permanent injunctive relief. Se&JLQ, PIpMn PnrH rn Inr v Frin Canal Harbor Dev.
Corp„ 12o AD3d 909 (4th Dept 2014) (vacating order granting injunctive relief)..

There Is no separate cause of action for apermanent injunction thereby making the
request at Complaint Paragraph 5and In the Wherefore Clause an apparent orphan ,
[Paulino Atty. Aff.. Ex. A, pp. 13-26]. At Special Term, Plaintiffs clarified that the injunctive

' relief was tied just to their public nuisance claim in Count 7. See qenerally Igwnof
A^ret.NiagaraFrnntifirPortAuth.. 19 AD2d 107.114 (4th Dept 1963) (the plaintiff
sought a. permanent injunction In connection with public nuisance claim), in general,
permanent Injunctive relief Is appropriate In certain public nuisance scenarios, but notthe
one presently pleaded before this Court.

An application for apermanent injunction is an equitable request that is appropriate

•only upon ashowing of threatened irreparable Injury, the lack of an adequate remedy at
law. and abalancing of equities in the movant's favor. See Kane v. Walsh, 295 NY 198,
205-206 (1946); -^"nr^. Supply >"*." PAH Cont.. LLC. 73 AD3d 1445,1447 (4th
Dept 2010); ^n^nv.St.BomwentureUniv.. 91 AD2d 855, 856 (4th Dept 1982). The

Fourth Department has decreed that:

Apermanent injunction "is an extraordinary remedy to be
granted or withheld by acourt of equity.ln the exercise of its

' discretion *** Not every apprehension of injury will move a
court of equity to the exercise of its discretionary powers.
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Indeed, '[ejqulty *** interferes in the transactions of[persons]
by preventive measures only when irreparable injury is
threatened, and the law does not afford an adequate
remedy for the contemplated wrong"'

DiMarzo v. Fast Trak Structures. Inc.. 298 AD2d 909, 910 (4th Dept 2002) (emphasis .

added and internal citation omitted) (vacating permanent injunction).

In this case. Plaintiffs allege that Gander's conduct, which forms ofthe basis ofthe

public nuisance claim, is continuing [Paulino Atty. Aff.; Ex. A, H131]. However, wholly

absent from the public nuisance claim is any allegation that this continuing conduct poses

a future irreparable injury to Plaintiffs specifically, as opposed to the public in.general

•[Paulino Atty. Aff., Ex. A, lfl] 128-138]. Additionally missing is any allegation that Plaintiffs'
other claims, which seek both monetary and punitive damages, will not fully compensate

them for their past extraordinary harm. In fact, Plaintiffs even concede that the other

actions will provide relief, but claim that this eventuality is irrelevant [Plaintiffs' MOL, p. 29].

This is nota correct statement ofthe law, and It actually undercuts Plaintiffs' application

for apermanent injunction. Finally, Plaintiffs do not at all address abalancing ofequities

In their favor.

In all, and based upon thecurrent Complaint, this CoUrt strikes only the request for

a permanent Injunction.

In conclusion of the dismissal motion, Gander must answer ail of Plaintiffs'-

substantive claims/and theonly portion oftheComplaint which isstricken isthe permanent

injunction application.
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Plaintiffs' GrandJuryMotion

. Plaintiffs are likely entitled to only avery small portion of the Grand Jury minutes for
the state prosecution of Defendant Nguyen. See^g.nnniap v nist. AttVt of Ontario
C0Untv. 296 AD2d 856 (4thDept 2002) (County Court did not abuse Its discretion in
denying the petitioned motion for disclosure of grand Jury testimony); SSAClnc.v.lnfitec,
Iqc,, 198 AD2d 903 (4th Dept 1993) (sustaining release of grand jury minutes).

The CPL governs Grand Jury minutes, and it provides in relevant part that:
Grand jury proceedings are secret, and no grand juror, or other
person specified in subdivision three of this section or section
215 70 ofthe penal law, may, except In the lawful discharge of
his duties or upon written order ofthe court., disclose the
nature or substance of any grand jury testimony, evidence, or
any decision, result or other matter attending a grand jury
proceeding.... Such evidence may not be disclosed to other
persons without a court order.;.

CPL 190.25 (4) (a) (emphasis added). See also, Judiciary Law §25; Matter of Dlst,
MfnTPVnf Suffolk County. 5&NY2d.436,444 (1983).

Acourt has the limited discretion to order disclosure of grand jury minutes as part

ofdiscovery in acivil case. See* Lu^nj^^ane. 88 NY2d 861,862 (1996). However, and
as the Court of Appeals articulated:

disclosure may be directed when, after abalancing of apublic
interest In disclosure against the one favoring secrecy, the
former outweighs the latter,.;.. But since disclosure is the
exception rather than the rule,' one seeking disclosure first
must demonstrate acompelling and particularized need for
access . However, just any demonstration will not suffice.
For it and the countervailing policy ground it reflects must be
strong enough to overcome the presumption of confidentiality.
In short, without the initial showing of a compelling and
particularized need, the question of discretion need not be
reached, for then there simply would be no policies to balance.
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Matta'r of Dist. A>^mfiy nf Suffolk County. 58 NY2d at 444 (emphasis added and internal

crtations omitted), ggg^n People v. Fetcho. 91 NY2d 765, 7.69 (1998); People v.

Douglas, 288 AD2d 859 (4m Dept 2001).

As the Fourth Department has decreed:

At the opposite pole [from case allowing access to vindicate
public rights] are cases In which purely private civil litigants
have sought inspection ofGrand Jury minutes for the purpose
of preparing suits. Although courts have recognized alimited
right in civil litigants to use a trial witness' Grand Jury
testimony to impeach, to refresh recollection or to lead a
hostile witness . . . wholesale disclosure of Grand Jury
testimony for purposes of trial preparation has been almost
uniformly denied.to private litigants

ApplfnaHnnnf Citv of Buffalo. 57 AD2d 47, 50 (4th Dept 1977). See also Application of

Lorla. 98 AD2d 989 (4th Dept 1983).

In making the discretionary balancing, acourt is to consider:

(1) prevention of flight by a defendant who is about to be
Indicted; (2) protection of the grand jurors from interference
from those under investigation; (3) prevention of subornation
of perjury and tampering with prospective witnesses at the trial
to be held as a result of anyindictment the grand jury returns;
(4)' protection of an innocent accused from. unfounded ,
accusations if in fact no indictment Is returned; and (5)
assurance to prospective witnesses that their testimony will be
kept secret sothat they will be willing totestify freely.

People v. Dl Napoll. 27 NY2d 229,235 (1970). See_also Application ofCorp, Counsel of

Citv of Buffalo. 61 AD2d 32, 35-36 (4th Dept1978).

In the case at bar,. Plaintiffs have not made the requisite compelling and

particularized forthe entire set of Grand Jury minutes. See e.g. Matter of Carey, 68AD2d

220, 230 (4th Dept 19.79) (lower court did not abuse its discretion In denying application

to release grand jury evidence). Plaintiffs seek all of the minutes oh the basis that material
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witnesses appeared before the Grand Jury-, and the minutes can be used on cross-
examination and for Impeachment of those witnesses. This generic claim concerning
unidentified people is Insufficient to warrant wholesale disclosure ofthe entire Grand Jury
|J||: -nntn||nn .c^ Arp^H^ nf ll S. Air fnr Disclosure of Graprl Jury Testimony with .
pasppntln Salanaer. 97 AD2d 961,962 (4th Dept 1983). Even Plaintiffs' own case-law
recognizes this [O'Brien Atty. Aff.,'H7cJMNa|sonv,Mollen, 175 AD2d 518,520 (3d Dept

.1991)].

However, Plaintiffs articulated acompelling and particularized need for some of the
Grand Jury minutes related to the Gander representatives. Sp« °1, Jones v. State, 79
AD2d 273,278 (4th Dept 1981) (allowing release ofgrand jury minutes in awrongful death
case). As shown by all of the motions papers,'and as acknowledged at Special Term,
Plaintiffs have the ability to access the publlctrial transcript for Nguyen's state prosecution.
Thus, there Is no need to disturb the Grand Jury process for those Gander witnesses, or
anyotherwitness.- Despite this, and as represented at Special Term', Plaintiffs understand

•that one Gander employee testified at. Grand Jury but was not called at the timeof trial.
Therefore, it appears that only the Grand Jury minutes exist for this Gander employee, but
this information has yet to be confirmed with the Monroe County District Attorney's Office,
which did not appear at oral argument. Consequently, this Court's limited release ruling
is contingent upon confirmation of Plaintiffs' position. This Court asks that the Monroe
County District Attorney's Office confirm In aletter to this Court, and all of the
parties, whether any Grand Jury minutes exist for aGander employee who dldnot
ultimately testify at trial. If this is confirmed to be accurate, and in light of Plaintiffs'
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serlous accusations against Gander, and after the careful consideration ofthe factors

enunciated in Di Napoli. this Court directs the Monroe County District Attorney.^ Office to

provide just those select minutes within 30 days to the Court for an in camera review

before further release to the litigants. See People v. Gissendanner. 48 NY2d 543, 551

(1979).

In sum, and subject'to theabove confirmation,- Plaintiffs' motion Is approved asto

only Grand Jury testimony from any Gander representative who did not also testify at trial.

See Application of Quinn. 293 NY787,788 (1944) (town residents were entitled to grand

jury minutes); Application ofScotti. 53 AD2d 282,288 (4th Dept 1976) (approving release

of grand juryminutes).
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CONCLUSION

Based upon all ofthe foregoing, it isthe Decision and Order ofthis Court that:

1. Gander's dismissal motion is DENIED as to the PLCAA preemption

contention and the failure to state valid claims as to the public nuisance and negligent

entrustment causes of action. The application to strike the NSSF protocols from the

Complaint is also DENIED. However, Gander's request to strike thepermanent injunction

relief isGRANTED, but without prejudice. Accordingly, Gander is.directed to answerthe

Complaint within 10 days after service ofNotice of Entry ofthis Decision and Order. See

CPLR 3211(f).

2. Plaintiffs' motion for release of the Grand Juryminutes is DENIED, with the

exception ofthe minutes ofany testimony from a Gander witness who did not later testify

atNguyen's trial. After confirmation, the Court will conduct an in camera review.

In furtherance of this Court's discretion to oversee Its cases, it is ORDERED the

following Scheduling Order dates apply: discovery is to be. completed by-December 31.

2015: the Note of Issue Isdue byJanuary 15,2016:and,any summary judgmentmotions

are duewithin 60 days after the Note of Issue filing. See CPLR 3212 (a).

FAILURE OF THE PLAINTIFF TO FILE A NOTE OF ISSUE AND CERTIFICATE

OF READINESS BY THE DATE PROVIDED HEREIN WILL RESULT IN THIS MATTER

BEING DEEMED STRICKEN "OFF"THE COURT'S CALENDAR WITHOUT FURTHER

NOTICE PURSUANT TO 22 NYCRR § 202.27. Ifso dismissed, the case may be restored

without motion within one year of such dismissal by: (1) the filing of a Note of issue and

Certificate of Readiness; and, (2) the forwarding of a copy thereof with a letterrequesting
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restoration to the Court's Assignment Clerk. Also, restoration afterone year shall, before

the filing of a Note of Issue and Certificate of-Readiness, require the additional

documentation of a sworn affidavit by a person with knowledge showing a reasonable

excuse forthe delay, a meritorious cause ofaction, a lack ofprejudice to the defendant,

and the absence of intent to abandon the case. THIS COURT SHALL AT ANYTIME

AFTERTHE DATE LISTED ABOVE, ENTERTAIN A DEFENSE MOTION TO DISMISS

FOR WANT OF PROSECUTION WHICH .RELIEF COULD INCLUDE A DISMISSALOF

THECOMPLAINT. THIS ORDER SHALL SERVE AS VALID 90-DAY DEMAND UNDER

CPLR 3216; and Ills further

ORDERED, that any extensions ofthe above deadlines will be granted only upon

the showing ofextreme good cause requested and approved prior to the above Note of

Issue filing date.

Signed at Rochester, New York on December 23, 2014.

HONORABLE J. SCOTT OPORISt

feme Court Justice

CC: Stephen X. O'Brien, Esq. - Chiefof Appeals, Monroe County District Attorney's
Office, 47 S. Fitzhugh St., Rochester, NY 14614
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STATE OF WISCONSIN

JOSE LOPEZ III,
ALEJANDRO AR.CE

and

Plaintiffs,

CIRCUIT COURT

CIVIL DIVISION

CITY OF MILWAUKEE

Involuntary Plaintiffs,

vs.

BADGER GUNS, INC,
BADGER OUTDOORS, INC.,
ADAMJ. ALLAN, WALTERJ. ALLAN,
MILTON BEATOVIC, WEST BEND MUTUAL
INSURANCE COMPANY, and
JOSE M. FERNANDEZ

Defendants.

MILWAUKEE COUNTY

CaseNo.'lOCV018530

PersonalInjury-Other: 30107

ORDER ON DEFENDANTS' MOTION TO DISMISS

This matter having come on to be heard onthe 17th day ofMay, 2011, before that

branch ofthe Circuit Court for Milwaukee County presided over by the Honorable Timothy

G. Dugan, on the Defendants' Motion to Dismiss, and the plaintiffs appearing by the Brady

Center To Prevent Gun Violence Legal Action Project, by AttorneyJonathan E.Lowy, and

Cannon &Dunphy, S.C., byAttorneys Patrick O.Dunphy and Brett A. Eckstein; no

appearance from the involuntary plaintiff City ofMilwaukee; the defendants Badger Guns,

Inc., Badger Outdoors, Inc., AdamJ.Allan, WalterJ.Allan, and Milton Beatovic, appearing

by Swanson, Martin &Bell, LLP, by AttorneyJames B. Vogts, and Smith, Gunderson &

Received 6/13/2011
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Rowen, S.C., byAttorneyJames S. Smith; the defendant West Bend Mutual Insurance

Company, appearingbyvonBricsen &Roper, S.C., byAttorney Heidi L.Vogt; and the

intervenor United States of America appearing byAttorneys Susan M. Knepel and JLesley R

Farby;

Now, based upon the proceedings heretofore had, taken and filed,

ITIS ORDERED:

1. That the Defendants' Motion to Dismiss is hereby DENTED in part and

GRANTEDin part as follows; that the defendants Badger Outdoors, Inc., Walter J. Allan,

andMilton Beatovic are dismissed from Counts I (Negligence), II (Negligent Entrustment),

IV (Negligence Per Se) and VII (Public Nuisance). Inall other respects, the Defendants'

Motion to Dismiss is denied.

2. Thatthe defendants' Answer to the plaintiffs' Amended Complaint shall be

filed within 20 days ofthe hearing date. &^

Dated at Milwaukee, Wisconsin t<Wp> day ofMay, 2011,

^%JW$&'% BY THE COURT:

^i/r^V* TIM0TKY6.DUGAN
BRANCH 10

•*x? r"

Hon. Timothy G. Dugan
CircuitCourtJudge
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BRYAN NOKBERG,
GRAHAM KUNISCH

Plaintiffs,

and

CITY OF MILWAUKEE,

Involuntary Plaintiffs,

vs.

BADGER GUNS, INC.,
BADGER OUTDOORS, INC.,
ADAMJ.AILAN, WALTERJ. ALLAN,
MILTON E. BEATOVIC, WEST BEND
MUTUAL INSURANCE CO.,
JULIUS C;-BURTON,and •
JACOB D.COLLINS,

Defendants.

Case No. 10CV020655

Personal Injury-Other. 30107

a JUL 11 <

ORDER ON DEFENDANTS' MOTION TO DISMISS

This matter having come on to be heard on the 9th day ofJune, 2011, before that
branch of the Circuit Court for Milwaukee County presided over by the Honorable Thomas

Cooper, on the Defendants' Motion to Dismiss, and the plaintiffs appearing by the Brady
Center To Prevent Gun Violence Legal Action Project, by AttorneyJonathan E. Lowy, and
Cannon &Dunphy, S.C., by Attomeys Patrick O. Dunphy and Brett A. Eckstein; no
appearance from the involuntary plaintiff City of Milwaukee; the defendants Badger Guns,
Inc., Badger Outdoors, Inc., Adam J. Allan, Walter J. Allan, and Milton Beatovic, appearing
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by Swanson, Martin &Bell, LLP, by Attorney James B. Vogts, and Smith, Gunderson &

Rowen, S.C, by Attorney James S. Smith; and the defendant West Bend Mutual Insurance

Company, appearing by von Briesen &Roper, S.C, by Attorney Heidi L Vogt;

Now, based upon the proceedings heretofore had, taken and filed,

IT IS ORDERED:

Thatthe Defendants' Motion to Dismiss ishereby DENIED inpartand

GRANTED in part as follows: Count V (Negligence Per Se) and Count VIE (Public

Nuisance) are hereby dismissed. In all other respects, the Defendants' Motion to Dismiss is

denied.

Dated at City, Wisconsin this 1( day of^e^OH.

BY THE COURT:

'^Jtj&Ss
Hon. Thomas Cooper
Circuit Court Judge
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