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In Re Petition of Leach, Ex Parte.

Starvrory CONSTRUCTION.—Presumption of Law.—The leg.al_ presump-
tion is against, and puts upon their defense, all restrictions upon
human libetty and all elaims for special privileges.

From the Greene Circuit Court.

J. 8. Bays, for appellant.

Haceney, J.—The petitioner made an application in
the lower court for admission as a member of the bar of
said court, to practice as an attorney at law therein.

The special finding of the court discloses, that the pe-
titloner, a citizen of this Siate, is a woman over the age
of twenty-one years, and of good moral character; tI}at
she possesses sufficient knowledge of the law to qualify

her to practice in the courts of this State, and that she

sought the required oath as a member of said bar. '

Upon the facts stated, the court found as a conclusion
of law that the petitioner, not being a voter, should be
denied such admission. The appeal herein presents the
question of the correctness of this conclusion. :

It is said that the lower court based its conclusion upon
section 21, article 7, of the State constitution, which is
as follows: ‘““Every person of good moral character, be-

ing a voter, shall be entitled to admission to practice law -

in all courts of justice.”

In addition to this provision of the constitution, the :

Legislature has enacted that ““Every person of good
moral character, being a voter, on application, shall be_
admitted to practice law in all the courts of justicel”’ (R.
S. 1881, section 962), and providing a procedure in es-

tablishing the right of such persons to be admitted to -

practice.

It will be observed that neither the constitution nor ..
the statute is a limitation upon the right to membership. .
In each instance, as far as we have quoted, the right of

tlhie voter of good moral character is secured.

"
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We do not doubt the right by the constitution, or by leg-
islative enactment,to prescribe the qualifications necessary
to membership in the legal profession, and to define the
methed of securing such membership; but what we now
maintain is, that from neither the constitution nor legis-
lative enactment, do we find that women are excluded
from such membership. While voters of good moral
character are granted admission, upon application and
proper evidence, there is no denial of such right to
women. If the right is not denjed by the constitution
and laws of the State, we should next inquire if it is de-
nied by that part of the common law made, by the con-
stitution, a part of the law of this State.

We have searched in vain for any expression from the
common law excluding women from the profession of the
law.

Custorn and the usages of Westminster Hall granted
permission to men. Some of the early statutes of En-
gland granted the privilege to men who, upon examina-
tion by the justices, were found to be ‘‘good and virtuous
and of good fame,” and when they should be “‘sworn
well and truly to serve in their offices, and especially that
they wmake no suit in a foreign country,’” but the letter
of such statutes did not exclude women. The custom
and usages of Westminster Hall were incident to the
prevailing order of society, that to the domestic sphere
only did the functions of womanhood belong; that woman
had, and could have, no legal existence apart from her
busband; that she could not engage in business on her
separate account, could make no contract without the
consent of her husband; that her separate earnings be-
longed to her husband; that woman, from the delicacy
of her nature, was unfitted for the activities of the sphere
occupied by men. Such of these fictions as became a
part of the law of this country are rapidly disappearing,
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and few, if any, of them exist in Indiana. It need not _';
be considered whether we have adopted the customs and 3
usages of Westminster Hall as a part of our common

law. 1If they were the incidents of these fictions, they

have vanished with the fictions. The other learned pro- -
fessions of this State are open alike to the sexes. There 3
is no reason for an exception of the legal profession. If-

nature has endowed woman with wisdom, if our colleges

have given her education, if her energy and diligence -
have lead her to a knowledge of the law, and if her am-.
bition directs her to adopt the profession, shall it be said -

that forgotten fiction must bar the door against her?
Whatever the objections of the common law of En-

gland, there is a law higher in this country, and better
suited to the rights and liberties of American citizens, '
that law which accords to every citizen the natural right
to gain a livelihood by intelligence, honesty and indu.s-j
try in the arts, the sciences, the professions, or other vo-

cations. This right may not, of course, be pursued in
violation of laws, but must be held to exist as long as not .

forbidden by law.

We are not unmindful that other States, notably Illi--
nois, Wisconsin, Oregon, Maryland, and Massachusetts, .
have held that in the absence of an express grant of the-.
privilege it may not be conferred upon women. In some:
instances the holding has been upon constitutional pro :
visions unlike that of this State, and in others upon Whati:
we are constrained to believe an erromeous recognition-:
of a supposed common law inhibition. However, each'”

of the States named made haste to create, by legislation,

the right which it was supposed was forbidden by the.fr
common law, and thereby recognized the progress of -
American women beyond the narrow limits prescribed in’

Westminster Hall.

As was said by the Supreme Court of the United States, .

\
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in Cummings v. State of Missouri, 4 Wallace, 277, on P-
321, ““the theory upon which our political institutions
rest is, that all men have certain inalienable rights; that
amongthesearelife, liberty, and the pursuits of happiness;
and that in the pursuit of happiness all avoeations, all
honors, all positions, are alike open to every one, and that
in the protection of these rights all are equal before the
law.”’ :

Before the law, this right to a choice of vocations
can not be said to be denied or intended to be abridged
on account of sex. Certainly the framers of our consti-
tution intended no such result, and surely the Legislature
entertained no such purpose. Instead of such results
having been intended in this State, we find the consti-
tution declaring that such rights are inalienable. A rti-
cle 1, section 1.

Bearing in mind these inalienable rights, it is not pos-
sible for us to believe that the constitution was adopted,
and the legislation enacted, in reliance upon any sup-
posed rule of the common law which would execlude
women from the enjoyment of any of such rights. We
can not believe that the law of this State was intended,

by fixing the qualification for legitimate vocations of one

class of citizens, to entirely exclude another class.
I

¢ The constitution of the United States provides that

. “‘no State shall make or enforce any law which shall

abridge the privileges or immunities of a citizen.’’

Our constitution and laws were enacted presumably in
obedience to this command of the federal constitution.
If not in disregard of this command, we can not presume
that it was intended. to prescribe a qualification for the
admission of men and to enforce the supposed rules of
the common law for the exclusion of women, thereby
abridging their privileges as citizens. Instead of any
such disregard for the rights of citizens, we find that the
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State constitution, article 1, section 23, provides that
“‘the General Assembly shall not grant to any citizen, or
class of citizens, privileges or immunities which, upon
the same terms, shall not equally belong to all citizens.’’

Citizenship belongs to women, and it will not be dcla-
nied that they are within the letter and the spirit of this
provision. We do not cite these provisions of the fed-
eral and State constitutions for the purpose of establish-
ing conflict, nor for the purpose of giving .them new in-
terpretation, but for the purpose of exhibiting the fa.ll:_icy
of that contention which holds the absence of legislation
securing the right of women to practice in courts of jus-
tice as disclosing the reliance of the Legislature upon
common law rules excluding her from so practicing.

The fact that the framers of the constitution, or the
legislators in enacting our statute, did not anticipate a
condition of society when women might desire to enter
the profession of law for a livelihood, can not .prevail as
against their right to do so independently of .elther.l As
said by the Supreme Court of Connecticut, in con-51der~
ing this question: *‘If we hold that the comstrnetion of
the statute is to be determined by the admitted fact that
its application to women was not in the minds of the
legislators when it was passed, where shall we draw the
line? All progress in social matters is graduatl. V_Ve
pass, almost imperceptibly from a state of public opin-
ion that utterly condemns some course of action to one
that strongly approves it. At what point in the histt?ry
of this change shall we regard a statute, the construction
of which is to be affected by it, as passed in coptempla-
tion of it?”"  In re Mary Hall, 50 Conn. 131.

Our position is not that the constitutional a.x%d legis-lar
tive grants of power to practice were adopted lech aview
to including women, but that such provisions simply -‘af-
firmed the right of the voter without even an implied
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denial of it to women. Whatever disabilities existed as
to married women, under the common law, they did ot
affect the rights of unmarried women; and now that mar-
ried women are under no legal disability in this State, as
to choice of honorable pursuits, both are to be considered
as occupying the same position before the law,

The fact that neither has chosen the legal profession
before in this State, is no reason for holding that neither
may not do so, and, as further said in the case last quoted
from: ‘“We are not to forget that all statutes are to be
construed, as far as possible, in favor of equality of rights.
All restrictions upon human liberty, all claims for special
privileges, are to be regarded as having the Presumption
of law against them, and as standing upon their defense,
and can be sustained, if at all by valid legislation, only
by the clear expression of clear implication of the law.”’

In re Thomas, 27 Pac. Rep. 707, the Supreme Court of
Colorado held that in the absence of any statutory or
constitutional inhibition, women are entitled to practice
in the courts of justice.

Since the constitution and the act of the Legislature
admit voters upon conditions prescribed, and since we
hold that women may receive admission to the bar, it
may be important to inquire by what rule of qualifica-
tion shall women be admitted? Under our constitution,
judicial power is vested in the courts, and, as attorneys

" are officers of the court, are subject to the rules of prac-

tice in the court, and owe to the court admitting them a
proper degree of rectitude, the power exists as one of the
inherent privileges of the court, and as’ necessarily inci-
dent to its control over the membership of its bar, to pre-
scribe all reasonable rules for the admission of persons
desiring to practice; such rules, of course, not conflict-
ing with the constitution snd laws of the State. So far,
therefore, as to the admission of women, it is the privi-
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Wayne Pike Co. and Fleming, Receiver, 2. State, ez rel. Whitaker, cte.

lege of the court to prescribe such rules’ as to character

and learning as may be deemed proper.
We conclude that the circuit court erred in refusing the

appellant admission to the bar of said court, and the - -

judgment thereof is reversed, with instructions to restate
its conclusions of law, and for further proceeding in ac-
cordance with this opinion.

Filed June 14, 1893.

No. 16,618.

TrE Wayne Pixe Compawy axp FLEMING, Recerver, v.

TEE SrATE, EX REL. WHITARER, PROSECUTING AT-
TORNEY.

Rrecerver.—Action Against or By.—When Proper.—Leave of Court.—
Reversibie Error.—Demwrrer.—A Teceiver can neither sue nor be sued,
except leave to such effect be obtained from the court which made
the appointment; and it is reversible error for the court to overrule
2 demurrer to a complaint in such an action instituted without leave
of court.

From the Jay Circuit Court.

R. H. Hartford, B. K. Elliott, W. F. Elliott, J. A.
Jagua and J. B. Jagqua, for appellants.

4. G. Smith, Attorney-General, J. W. Headington, J. -

J. M. La Follette and G. T. Whitaker, for the State.

Correy, J.—This was an action brought by the appel-

lee, in the Jay Circuit Court, against the appellants, to ob-

tain a judgment and deeree forfeiting the franchises and -

property of the appellant, the Wayne Pike Company, a
corporation duly organized under the laws of the State
for the purpose of constructing a toll road.

It appears from the complaint that at the time of the
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corfnmencemgnt of the action, the property of the corpo-
ration was in the hands of the appellant Fleming, as a
duly appointed and qualified receiver. The actian was
brought without leave of the court.
The court overruled a demurr.
overruling a demurrer to the co
opinion, committed an error.
It seems to be settled that a receiver, asg general rule
can Ifleithel‘ sue nor be sued, without leave of the court,'.
m?.klng the appointment is first obtained. High on Re-
ceivers, section 254; Barton v. Barbour, 104 U. 8. 126;
Keen v. Breckenridge, Receiver, 96 Ind. 69; Garver V,
Kent, Receiver, 70 Ind. 428; Moriarty v. Kent Recez’ve‘r‘
71 Ind. 601; Herron, Recetver, v. Vance, 17 JInd. 595',
Elkhart Car Works Co. v. Ellis, 113 Ind. 215. Davis V’
Ladoga Creamery Co., 128 Ind. 222. , .
.There are other questions presented by the record and
discussed by the appellants, but as we are not favored
With a brief on behalf of the appellee, and as the action
can not be maintained without first obtaining leave of
the cc.)urt to sue its receiver, we deem it unnecessary to
exXamine them.
Judgment reversed, with directions to the circuit court

to sustain the demurrers to the complaint in thig cause.
Filed June 6, 1893.
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