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DIALOGUE FOR COMBINED INITIAL & EMERGENCY DETENTION HEARING 

I. C.  31-37-12/I.C. 31-37-6
1.  COURT: We are on the record this ____ day of _____, 20__ under Cause Number _____. State is present by: _______, Juvenile, _________, is present in person in custody of _____ (detention facility/GPS/home detention, etc), and by Counsel _________. Parents are present. We are here today to conduct an Initial Hearing on a Petition Alleging Delinquency and an Emergency Detention Hearing
    *Identify all the parties in the Courtroom and their relationship to the juvenile.
2.  COURT: Probable Cause has been found, and this Court has authorized the filing of A Petition Alleging Delinquency in this case. Mr./Miss (Juvenile) have you seen a copy of the Petition? Mr./Mrs. (Parent), have you seen the Petition as well?  

3.  COURT: The Petition alleges that ________________(name of child) on or about the _____day of _________, 20__, committed the delinquent act of  _________________(state the offense) under I.C. __________ (statutory cite for offense) which would be a __________ (state class of offense) if committed by an adult/or a status offense. Do you understand the allegations? 


You have certain rights in these proceedings, let’s go over those together.

*Some jurisdictions provide written Advisement forms to the Juvenile and Parent prior to the hearing. If so, ask the Juvenile if they read and signed the forms. Ask parents if they read and signed the form. Ask if anyone has questions about it. Enter signed form into record.  

If these forms have been signed and entered into the record, you may summarize by asking if Juvenile and Parent has any questions about the rights or dispositional alternatives and omit sections 5 and 6 below.
4. COURT: (To Prosecutor): Does the State intend to seek waiver of juvenile to adult court on the allegations?

*If the State indicates an intent to seek waiver, a hearing on the waiver request must be set within twenty (20) days of the date of the filing of the Petition Alleging Delinquency if the child remains detained, or sixty (60) days from the date of filing if the juvenile has been released, excluding Saturdays, Sundays and legal holidays. I.C. 31-37-11-2 
Counsel should be appointed for Juvenile for the waiver hearing pursuant to Criminal Rule 25.
If the State is seeking waiver, DO NOT request admission or denial from Juvenile (Section 9 below); enter a preliminary denial for Juvenile and set matter over for hearing. 
5.  COURT:   
a)
You have the right to an attorney, your own attorney, who will represent you, not your parents. You may hire your own attorney, or, if you or your parents request, the court will appoint one for you. I.C. 31-34-4-2 

There is no initial cost for a court appointed attorney. However, if you are found delinquent, your parents may be obligated to repay a portion of the cost to the county of your attorney. A separate hearing will be held about repayment at the end of your case. I.C. 31-40-1-3  

You have the right to talk to an attorney and have one provided for you at any hearing where detention may be a possibility. You can waive your right to an attorney only after you have discussed it with your parents and the lawyer here with you today. Your parents have to agree with your choice to not have a lawyer.

If you want to proceed without an attorney, you can proceed on your own. If you today waive your right to an attorney and then later decide you want one, you can have one, but the case won’t “start over”.

b)
You have the right to remain silent, no one can make you testify or give any statement. You are entitled to be heard in your own defense but you should understand that anything you say can and may be used against you at a later hearing. 

c)
You have the right to deny the allegations and have a trial on the issue. You are presumed innocent unless and until the State proves the allegations beyond a reasonable doubt. In the juvenile court there is no right to a jury trial, you will have a trial in front of the judge and that is called a Fact Finding.

d)
You have the right to see, hear and question (cross examine) all witnesses presented by the State and you also have the right to present witnesses on your own behalf. The Court will help you present witnesses by issuing subpoenas Ordering anyone that you want to appear and testify for you to do that.  

Do you understand these rights? Any questions? Mr./Mrs. (Parent), any questions about your child’s rights?
6.  COURT:  If you are found to have committed the alleged delinquent act, several possible dispositional alternatives are available. These dispositional alternatives can range from sending a child to the Department of Correction, secure detention, either Ordered to be served or suspended, to probation and the requirement to complete probationary terms such as educational classes, drug/alcohol screens, community service, etc. Court costs, fines or fees could also be assessed. 

Do you have any questions about what the Court could do if you are found to have committed the alleged delinquent act? Mr./Mrs. (Parent), and questions what could happen regarding your child if the Court finds he/she has committed the alleged delinquent act?
7. COURT: Mr./Mrs. (Parent) If your child is adjudicated a delinquent child, you may be required to participate in a program of care, treatment, or rehabilitation for the child and you may be held financially responsible for any services provided for the child or yourselves.  
The probation officer will submit a pre-dispositional report prior to any Dispositional hearing with recommendations on Disposition. You will receive a copy of that and have the chance to review it prior to Disposition. The State may also have Dispositional recommendations. You may also submit your own plan for the child’s rehabilitation for the court to consider. The Dispositional hearing is your opportunity to tell the Court anything you believe I need to know prior to entering that final Order.  

Any questions? 
8. COURT:  Mr./Miss (Juvenile), do you know what you would like to do with regard to your right to an attorney? 
Have you had the chance to talk about that with and come to the decision together with your Parents?

*If answer is yes, they want Counsel, appoint Court counsel or show for the record the Juvenile will hire private Counsel, enter a denial on behalf of Juvenile, and set the matter for a Fact Finding hearing. Fact Finding must be set no more than sixty (60) days from the date of the filing of the Petition Alleging Delinquency (excluding Saturdays, Sundays and legal holidays) or if child remains detained following Emergency Detention Hearing,  within twenty (20) days. I.C. 31-37-11-2   
*Criminal Trial Rule 25 provides that an attorney must be appointed for a Juvenile at any hearing at which the court may find facts, or the child may admit facts, that could result in wardship, placement or confinement. Continued representation by counsel may be waived by the Juvenile, but this waiver must be in open court, on the record, confirmed in writing, and in the presence of the child’s initially appointed attorney. (Criminal Rule 25 attached below in full.)
*If Juvenile wants Counsel, one shall be appointed. I.C. 31-32-4-2
*If the Juvenile wants to waive Counsel, parents must agree, and Court must determine the Juvenile and parent have discussed the decision together and the waiver is knowing and voluntary. I.C. 31-32-5-1
9. COURT: Mr./Miss (Juvenile) I need to know if you admit or deny the allegations we’ve talked about today. If you admit the allegations, you will waive (give up) all of the rights we talked about.  You will not have a trial, the Court will set the matter for an Admission and Disposition hearing and you will be required to give testimony about the incident as the Court has to be satisfied that what you admit to actually happened. This means you will be testifying against yourself. Do you understand ? 

Mr./Miss (Juvenile), do you admit or deny the allegations of ______ as alleged in the Petition?  
*If the juvenile admits, reset matter for Admission hearing. 

*If juvenile denies, set the matter for Contested Fact Finding.  
10. COURT: (Juvenile) and (Parent), do you have any questions about anything we’ve talked about in the Initial Hearing today? If not we need to move on to the matter of Detention.
Mr./Ms. (Probation Officer/Deputy Prosecutor) when was the Juvenile detained? 

PROBATION or STATE: (Provide date and time of detention)

The record shall reflect this hearing is being timely held pursuant to statute. 

*The initial detention hearing must held not later than 48 hours after a child is taken into custody, excluding Saturdays, Sundays, and legal holidays. I.C. 31-37-6-2
11. COURT: During the Detention part of today’s hearing, I have to determine several things:

       First, we are here to determine whether you should be released from detention. 

To continue your detention, I must make specific findings that one of the following applies: 

a. that the child is unlikely to appear for subsequent proceedings, 

b. detention is essential to protect the child or the community,

c. the parent cannot be located or is unable or unwilling to take custody of the child,

d. return of the child to the child’s home is or would be contrary to the best interests and 

       
welfare of the child and is harmful to the safety and health of the child; OR 

e. the child has a reasonable basis for requesting that he not be released. I.C. 31-37-6-6
I also have to determine it is contrary to the welfare of the child for the child to remain in the home and that no less restrictive placement is available at this time in the child’s best interest.  

      Second, if I determine that you should be continued in detention, I must then determine where you should be held, and what responsibilities, including financial reimbursement, the parent or guardian might have. 

      Finally, if you are released from detention what, if any, will be the terms of release.  

Parents, if your child is found to be delinquent, you could be required to repay the cost of any detention or other placement for your child, the cost of any Court Ordered services, or any a portion of those costs, based on your financial situation. This will be addressed at a separate hearing on the issue of financial contribution. I.C. 31-40-1-3
12. COURT: Probable cause has been determined at the time of filing the Petition that juvenile committed a delinquent act that would be a crime if committed by an adult or is a status offense.  

13. COURT: (to the State or Probation) Has the child had prior contact with the juvenile justice system and what were the dispositions of those contacts? 

14. COURT: (to the State AND Probation) What are your recommendations concerning whether the child should be released or detained? Are you requesting any other pre-dispositional orders at this time?

15. COURT: (to the Parent/Guardian) What suggestions can you give the Court concerning detention at this time?   

16. COURT: (to Juvenile Counsel) Do you have anything to present regarding the issue of detention on behalf of the Juvenile?  

COURT WILL DETERMINE BASED ON THE ABOVE IF THE INITIAL DETENTION WAS APPROPRIATE AND IF FURTHER DETENTION IS NECESSARY

*Should the Court find the emergency detention was not appropriate: release the Juvenile and remind parties of next hearing date.

*Should the Court find the emergency detention was appropriate, but the Juvenile is no longer in need of further detention: establish on the record that the emergency detention was appropriate then release the Juvenile. I.C. 31-37-6-6
*Should the Court find that the necessary factors exist for continued detention:

17. COURT: The Court finds that continued detention is necessary because (state the factual basis and one or more of the following conclusions):

            a. the child is unlikely to appear for subsequent proceedings, 

            b. detention is essential to protect the child or the community, 

            c. the parent cannot be located or is unable or unwilling to take custody of child,

d. return of the child to the child’s home is contrary to the best interests and welfare of the child, and harmful to the safety and health of the child

            e. the child has a reasonable basis for requesting that he not be released. 


Said continued detention is the least restrictive placement in the child’s best interest.  

18. COURT: The Court further finds that continuation in the home would be contrary to the health, safety, and welfare of the child because: (facts supporting continued detention). 

Reasonable efforts have been made (or an emergency exists such that reasonable efforts could not be made) to prevent placement in that: (facts of previous reasonable efforts made to avoid detention, or if not, facts supporting emergency not requiring reasonable efforts, as provided by Probation or State). 

Current placement/detention shall be reviewed at further Detention hearing on ______________. 

The Court hereby incorporates by reference all the reports and evidence received or admitted at this hearing.   
SUGGESTIONS FROM THE BENCHBOOK COMMITTEE

A probation officer should always be present at the hearing, and should make every effort to prepare an intake report beforehand.  It is preferable for Deputy Prosecutor to also be present if possible.

Juvenile and Parents should be provided a copy of the Petition Alleging Delinquency prior to the hearing and should be allowed time to review it with Advisory Counsel.   

Criminal Rule 25. Right to Counsel in Juvenile Delinquency Proceedings

(A) Right to Counsel. A child charged with a delinquent act is entitled to be represented by counsel in accordance with Ind. Code Section 31-32-4-1. 

(B) Mandatory Appointment of Counsel in Certain Juvenile Delinquency Proceedings. However, counsel for the child must be appointed: 

(1)    when there is a request to waive the child to a court having criminal jurisdiction; or 

(2)    when a parent, guardian, or custodian of the child has an interest adverse to the child; or 

(3)    before convening any hearing in which the court may find facts (or the child may admit to facts) on the basis of which the court may impose the following: 

(a)    wardship of the child to the Department of Correction; 

(b)    placement of the child in a community based correctional facility for children; 

(c)     confinement or continued confinement of the child in a juvenile detention center following the earlier of an initial or detention hearing; 

(d)    placement or continued placement of the child in a secure private facility following the earlier of an initial or detention hearing; 

(e)    placement or continued placement of the child in a shelter care facility following the earlier of an initial or detention hearing; or 

(f)     placement or continued placement of the child in any other non-relative out of home placement following the earlier of an initial or detention hearing; or 

(4)    when a child is taken into custody and detained pursuant to Ind. Code Section 31-37-4-1 or 2. 

unless or until a valid waiver has been or is made under subsection (C) below. 

(C) Waiver. Following the appointment of counsel under subsection (B), any waiver of the right to counsel shall be made in open court, on the record and confirmed in writing, and in the presence of the child’s attorney. 

(D) Withdrawing Waiver. Waiver of the right to counsel may be withdrawn at any stage of a proceeding, in which event the court shall appoint counsel for the child. 

(E) Effective Date. This rule shall become effective January 1, 2015.
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