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Topic 1 – Statistical Reports 

A.
Accessing the InCite System

B.
Changes to Statistical Reports for 2012

1.
Manuals and Forms have been updated for 2012

2.
Updated manuals and forms can be found at 









http://www.in.gov/judiciary/admin/2882.htm
3.
Specific changes to Annual Revenue Report

a.
$1 Increase to Judicial Salaries Fee
Judicial salaries are increasing in fiscal year 2012-2013 so on July 1, 2012 the judicial salaries fee will increase from $14 to $15 for small claims cases and from $19 to $20 for all other case types.  This fee is now at the maximum amount allowed under current statutes. See I.C. 33-37-5-26 and Indiana Supreme Court Order 94S00-1203-MS-173 dated March 16, 2012.

b.
New $1 Pro Bono Legal Services Fee Pro Bono Legal Services Fee

Effective July 1, 2012 but before July 1, 2017 this $1 fee is assessed in each: 
· civil action that requires payment of the $100 civil filing fees/costs, in other words all civil actions except proceedings to enforce a statute defining an infraction and proceedings to enforce an ordinance under IC 34-28-5
 
· small claims action that requires payment of the $35 small claims filing fees/costs, 
· probate action that requires payment of the $120 probate filing fees/costs, and
· in each Marion County small claims action that requires payment of a township docket fee.  

Semiannually the clerk or clerk/treasurer distributes this fee to the state auditor for transfer to the Indiana Bar Foundation to be used by the foundation to assist or establish approved pro bono legal services programs. See I.C. 33-37-4-6(b)(8); 33-37-4-
6(b)(12); 33-37-4-7(b)(8); 33-37-5-31, 33-37-7-2(n); 33-37-7-8(j); 33-34-8-1(a)(13); and 
33-34-8-3(b)(1)(F).

c.
Mortgage Foreclosure and Counseling Fee ends 12/31/2012

d.
Automated Recordkeeping Fee for Pre-trial Diversions and Deferrals 

e.
Special reporting instructions for Infraction Judgment Collections for Marion County  ONLY

4.
Specific changes to the Quarterly Case Status Report (QCSR)

a.
Trial Rule 81.1 cases involving family/household members
Trial Rule 81.1, based on the rules of the Family Court Project, became effective January 1, 2012.  This new rule addresses the special problems faced by families/households with multiple cases in Indiana’s judicial system.  Under certain conditions Trial Rule 81.1 allows a judge to use “Family Procedures” and exercise jurisdiction over all cases involving the same family or household (as defined).  Family Procedures are defined in the rule as the coordination of proceedings and processes, and information sharing among cases in a court or courts involving family or household members.  The goal of the new rule is to avoid uninformed or inconsistent rulings in multiple cases involving one family or household and therefore better serve children and families in our courts.     

Using the new rule

•
When a court intends to use Family Procedures for a case, it must enter an order notifying all parties to this case of the court’s intentions.  

•
A party has 15 days after notice of this order is sent to object to his or her case being selected to be heard using Family Procedures.  

•
This court order also affects a party’s ability to request change of venue from the judge.  Only those motions for change of venue permitted by Indiana Trial Rule 76 may be granted for cause once this notice is sent.  

•
Within 30 days after a case is selected, the court must provide a list of all cases the court will hear using Family Procedures to each party to all these cases.

•
The court can set concurrent hearings on some issues and rule on the admissibility of evidence for each separate case.  

•
When using Family Procedures, a judge must choose whether to maintain the 
separate integrity and docket numbers for each case but hear the cases together or consolidate a family’s cases into one common case number if multiple cases are being heard before one judge.  

The Division of State Court Administration recommends that courts maintain the separate case numbers when using Family Proceedings for the following reasons:  

•
The use of common case numbers could pose challenges to court case management systems;

•
has the potential to skew a court’s statistics;

•
could cause confusion as to the burden and proof, and

•
may confuse parties on deadlines for when to file appeals and other pleadings.

•
In addition, the confidentiality of the records in cases joined under one case number can also become very problematic.  Under Administrative Rule 9, the parties to a case have access to all the records in the case (except in certain 
situations such as protective orders).  The new rule provides records excluded from public access remain confidential to the added parties, even if all cases are consolidated into a single case. This means that the record keeper will need to remember somehow which parties in a case can have access to which records.  

For all of the above reasons, the Division recommends that cases not be joined into one case number.  This will mean that the court will have to enter similar orders and make entries in each “bundled” case file and CCS.  

If a court does decide to consolidate multiple cases into one, the court should pick the one case that will remain as the primary case.  The court must enter an order of consolidation in the primary case and cause this consolidation order to be filed in each related case and noted on the each CCS of each case.  The court would then enter a statistical disposition of “transferred out” for each related case.  Only the primary case will remain pending.

b.
Municipal Ordinance Violation Bureaus 
An Ordinance Violations Bureau can be established in one of three ways:
1.
By local ordinance.  The legislative body of a municipal corporation may establish, by ordinance or code, an ordinance violations bureau.  See IC 33-36-2-1.

2.
By default.  If the legislative body does not establish an ordinance violations bureau under IC 33-36-2-1, the clerk or clerk treasurer of the municipal corporation is designated the violations clerk.  See IC 33-36-2-2. 

3.
By interlocal agreement.  A city or town that has not established a court under IC 33-35-1 or an ordinance violations bureau under IC 33-36-2-1 may enter into an interlocal agreement under IC 36-1-7 with a municipal corporation that:

(1) 
has established an ordinance violations bureau under this chapter; and

(2) 
is located in the same judicial circuit as the city or town that has not established a court or an ordinance violations bureau; to hear and dispose of ordinance violations that would otherwise come under the jurisdiction of an ordinance violations bureau established by the city or town under this chapter.  See IC 33-36-2-4.

Who runs the Ordinance Violations Bureau?

Upon creation of a bureau, the legislative body of the municipal corporation must appoint a violations clerk (who may be the clerk or clerk-treasurer of the municipal corporation) to be the administrator of the bureau.  See IC 33-36-2-1.  If the ordinance violations bureau is established by default (legislative body does not establish an ordinance violations bureau under IC 33-36-2-1), the clerk or clerk treasurer of the municipal corporation is designated the violations clerk.  
See IC 33-36-2-2. 

What are the duties of the violations clerk?

The violations clerk may accept, 

        


(1) 
written appearances;

       


 (2) 
waivers of trial;

        


(3) 
admissions of violations; and

(4) 
payment of civil penalties up to a specific dollar amount set forth in an ordinance adopted by the legislative body, but not more than two hundred fifty dollars ($250); 

in ordinance violation cases, subject to the schedule prescribed under IC 33-36-3 by the legislative body.  See IC 33-36-2-3.

What ordinance violations can be admitted and paid to the violations clerk?

Once the legislative body appoints or designates a violations clerk, the legislative body must designate, by ordinance or code, a schedule of ordinance and code provisions of the municipal corporation that may be admitted and paid to the violations clerk.  This schedule must indicate the amount of civil penalties to be assessed to the violator who elects to admit a violation.  See IC 33-36-3-1(a).  Without this schedule, the ordinance violations bureau is not in compliance with Indiana law. 

The violations clerk may only accept payment of civil penalties of $250 or less.  See IC 33-36-2-3.

An ordinance defining a moving traffic violation may not be paid to the violations clerk.  See IC 36-1-6-3(c).

What does the violations clerk do with the funds collected?

Civil penalties shall be paid to, receipted by, and accounted for by the clerk under procedures provided for by the state board of accounts.  See IC 33-36-3-1(b).

All sums collected by the violations clerk as civil penalties for ordinance violations shall be accounted for and paid to the municipal corporation as provided by law unless the city or town has entered into an interlocal agreement with another municipal corporation when the sums collected by the violations clerk must be accounted for and paid as provided in the interlocal agreement.  See IC 33-36-2-4 and IC 33-36-3-7(b). 

How can the violator make payment to the violations clerk?

Payment of civil penalties may be made in person, by mail, or to an agent or agents designated by the legislative body.  See IC 33-36-3-1(b).

Does an ordinance violations bureau deny a violator the right to trial before a court?

No.  A person charged with an ordinance or code violation is entitled to a trial before a court as provided by law, unless the person waives the right to trial and enters an admission of the violation with the violations clerk.  See IC 33-36-3-2.

What happens if the violator admits to the violation?

The clerk then assesses and the violator must pay the amount prescribed by the schedule of civil penalties designated by the legislative body.  See IC 33-36-3-2.

How can a violator exercise his or her right to trial before a court?

The person shall appear before the violations clerk and deny the violation or enter a written denial with the clerk.  See IC 33-36-3-3.  If the person denies the violation, the clerk shall report this fact to the official having responsibility to prosecute ordinance violation cases for the municipal corporation.  Proceedings in court against the person are then initiated by the official having responsibility to prosecute ordinance violation cases for the municipal corporation.  See IC 33-36-3-5.  

What happens if the violator takes no action (neither admits nor denies the violation)?

If a person fails to deny or admit the violation under this article the clerk must report this fact to the official having the responsibility to prosecute ordinance violation cases for the municipal corporation and proceedings in court against the person shall then be initiated for the alleged ordinance violation.  See IC 33-36-3-5.  There is no guidance in the statutes that specifies how long a clerk should wait for a person to take action on the violation before reporting the violator’s non-action to the prosecutor.   

Although the statutes do not state this, after the clerk reports non-action to the official responsible for prosecution of municipal ordinance violations, the violations clerk’s job is done.  This official has the discretion of whether to file the violation with the court.  If it is filed, an OV court case is opened.   

What if the violator admits the violation to the clerk but fails to pay the penalty? 

If a person fails to satisfy a civil penalty assessed by the violations clerk after having entered an admission of violation the clerk must report this fact to the official having the responsibility to prosecute ordinance violation cases for the municipal corporation and proceedings in court against the person shall then be initiated for the alleged ordinance violation.  See IC 33-36-3-5.  

Does the violations clerk collect ordinance violation court costs ($70.00 see IC 33-37-4-2)?

No.  The ordinance violations costs fee cannot be collected from a person who admits to a violation.  See IC 33-36-3-6(a).

If the person admits to an ordinance violation under article 33-36, does this admission constitute a judgment? 

No.  See IC 33-36-3-6(a).

Does an admission of an ordinance violation to the violations clerk affect the qualified municipal share distributed by the county auditor to a city or town that meets the qualifications in IC 33-37-7-6(a)?  

No.  An ordinance violation processed under this chapter may not be considered for the purposes of IC 33-37-7-6 when determining the percentage of ordinance violations prosecuted in certain courts.  See IC 33-36-3-6(b).

If the person exercises his or her right to trial, or ends up in court because he failed to take action with the violations bureau or failed to pay the penalties required, should ordinance violation court costs and fees be assessed?

Yes.  As stated in IC 33-37-4-2(d), regular ordinance violations costs should be charged unless a defendant meets all of the following:

(1) 
The defendant was charged with an ordinance violation subject to IC 33-36.

(2) 
The defendant denied the violation under IC 33-36-3.

(3) 
Proceedings in court against the defendant were initiated under IC 34-28-5. 
(4) 
The defendant was tried and the court entered judgment for the defendant for the violation. 

If an exempt ordinance violation ends up in court, should the case be opened as an OV or OE?

Clerks should open these cases as OVs.  This means the OE case type will never be used.  The OV cases will have regular court costs and fees assessed.  

When should the Division of State Court Administration become involved with ordinance violations bureaus?

Since an ordinance violations bureau is not a court STAD has no authority over ordinance violations bureaus.  It is only at the point a court case is filed based on an exempt ordinance violation that STAD should become involved.   

Can municipalities use the Odyssey CMS to track municipal ordinance violations actions?

At this point we are not allowing municipalities to input municipal ordinance violations into Odyssey because there is too much risk that they will be confused with actual court cases which would cause inaccuracies with a court’s statistics.      

Summary/Notes:

· The only essential item a municipal corporation must have to establish an ordinance violations bureau is a schedule of the ordinance or code provisions of the municipal corporation that can be admitted and paid to the violations clerk (IC 33-36-2-2 designates the clerk or clerk treasurer of the municipal corporation as the violations clerk even if there is no ordinance establishing an ordinance violations bureau).   Without this schedule, there is no ordinance violations bureau and all violations of ordinances must go through a court.  

· The definition of a municipal corporation includes any county, municipality, township, school corporation, library district, local housing authority, fire protection district, public transportation corporation etc. provided this entity can sue and be sued.  A county may establish an ordinance violations bureau.  

· A city or town that does not have a city/town court or an ordinance violations bureau, may enter into an agreement with a municipal corporation in the same judicial circuit (same county) that does have an ordinance violations bureau, to handle the ordinance violations that would have been handled by its own ordinance violations bureau if it had one.
· A violations clerk can only accept admissions/payments for violations of the municipal corporations’ own ordinances.  In other words, the violations clerk for a city can only accept payments for violations of the city’s own ordinances.  He or she cannot accept admissions/payments for violations of another city’s ordinances (unless there is an interlocal agreement) or of county ordinances.  The county would have its own violations clerk to accept admissions/payments of county ordinance violations.  

Topic 2 - Unauthorized Fees

A.
Any fees charged by a county or township officer must be specified in IC 33-37 and IC 36-2.  See Indiana Code 5-7-2-2.  In other words, courts and clerks may only charge those 
fees that have 
been authorized by statute.  

B.
If a fee is not provided for under Indiana Law it cannot be assessed.  Neither courts nor 
clerks are authorized to create fees. 
Topic 3 – Court Records required by Trial Rule 77


A.
Trial Rule 77 requires four sets of judicial records 
1.
Other records are required however they are not governed by Trial Rule 77

2.
The Chronological Case Summary – Trial R. 77(B)

a.
A sequential record of all “judicial events” in a proceeding including all orders, rulings and judgments

b.
A judicial event is an action on the part of a party, a party’s attorney or the court

c.
The clerk must accurately record each judicial event as it occurs and enters it on the CCS 
as of the date of the action

d.
Backdating is not allowed ever.  Always use the date you are actually making the entry on the CCS.  The text of the entry should indicate the date the event actually occurred.
e.
Entries on the CCS should be brief but contain enough detail to be meaningful.  It is not 
necessary to include all of the details of a particular action but a reader should have enough details to correctly understand the activity.

f.
Deleting CCS entries is not allowed ever.  Instead make a correcting entry.  It is possible to redact some entries if confidential information has been included.

3.
The Case File – Trial R. 77(C)

a.
The case file includes:

· copies of all orders, entries and judgments

·  The originals of these documents are kept in the Record of Judgments and Orders (the RJO)
· originals of all other documents related to the issues of the case such as pleadings, motions, verdicts, executions, return of service documents, approved certified transcripts of testimony

· an Index tab listing the case number, and an abbreviated designation of the parties 


b.
The case file may include documents entered into evidence such as depositions if the court does not maintain a separate evidence file




c.
The case file does not need to contain documents unrelated to the issues of the case UNLESS they are needed to detail the filing chronology.  Examples transmittal letters 
and envelopes
4.
The Record of Judgments and Orders (the RJO) – Trial R. 77(D)

a.
A daily, verbatim, compilation of all
· Judgments of the court
· Orders and opinions on an appellate tribunal relating to the case 
· Anything required by local court rules adopted under Trial R. 81, and 

· Designated orders of the court

b.
A designated order is an order that reflects some substantive content such as a judicial action or opinion that contributes to the resolution of the case plus any order the judge instructs you to place in the RJO.  Procedural orders, such as orders granting a continuance, are not designated orders.

c.
Confidential materials must be maintained in a separate RJO for confidential materials UNLESS the RJO is maintained electronically

5.
Indexes – Trial R. 77(E).  

a.
The clerk must maintain an index of all actions and proceedings in the circuit, superior, probate and municipal courts in the county

b.
This index may be maintained electronically

Topic 4 - New Legislation House Enrolled Act No. 1033 – Effective July 1, 2012

Code sections:   24-4-18(new but not effective until July 1, 2013); 34-28-5-15(new); 

34-28-5-16(new); 35-38-8-7(amended); 35-50-2-1(amended); 35-50-2-7(amended)

Overview:  

· An individual whose infraction records have been restricted may legally state on an 
application for employment or any other document that the person has not been 
adjudicated to have committed the infraction recorded in the restricted records.

· After five years, courts must automatically restrict access to criminal history information 
in infraction cases and allows individuals to file a petition if the court does not do so.  

· The new law also conditionally permits the conversion of a Class D felony conviction to a 
Class A misdemeanor.   

Automatic Proceedings to Restrict Disclosure when a Person is not convicted or the Conviction is vacated for an Infraction (I.C. 34-28-5-15)

A judge is required to act automatically in certain cases. The court must take action to assist an individual charged with committing an infraction who:

· is not prosecuted or the charges are dismissed;

· is adjudged not to have committed the infraction, or

· is adjudged to have committed the infraction and the adjudication is subsequently 
vacated.  

The judge in the court where the action was filed must order the clerk not to disclose or permit disclosure of information related to the infraction to a noncriminal justice organization or an individual.  

If the court fails to order the clerk to restrict the information, an individual may petition the court to do so.  

A verified petition must be timely filed either in the court where the charges were brought or where a trial was held. 

This petition may not be filed earlier than:

· 30 days after date of the judgment if the person was found not to have committed the 
infraction;

· 365 days after the person’s adjudication is vacated, or

· 30 days after the action is dismissed, provided a new action is not filed.

The petition should be filed under the case number of the original criminal case, but if the prosecution was dropped before a case number was assigned, the petition should be assigned an MC case type. No filing fee is required.  
A copy of the petition must be served on the prosecuting attorney who has thirty days to file a notice in opposition.

The court may

· summarily grant the petition;

· set the matter for a hearing, or

· summarily deny the petition, if the court finds the petition is insufficient or based on 

documentary evidence submitted by the prosecuting attorney that shows the petitioner 
is not entitled to have his or her records restricted.  

The judge must set the matter for a hearing if a notice of opposition is filed and the court does not summarily grant or deny the petition.

Proceedings to Restrict Access to Infraction Records after Five Years (I.C. 34-28-5-16)

Certain persons have an automatic benefit under the new law. Five years after the date a person satisfies an infraction judgment, the clerk of court must prohibit the disclosure of the infraction to a noncriminal justice organization or an individual.  The Division is currently viewing this law as prospective in nature so the first day the clerk must restrict access under the new law is July 1, 2017.    Please remember, the Division’s interpretation could change due to litigation or legislation. 
This new law mirrors provisions in three other laws concerning expungement and restriction of arrest and conviction records (IC 31-39-8-7, IC 35-38-8-6, and IC 35-38-5-4).  

If a person whose records are restricted under this law brings a civil action that might be defended with the contents of the restricted records, the defendant is presumed to have a complete defense to the action. To recover in such an action, the plaintiff must show that the contents of the restricted records would not exonerate the defendant. The plaintiff may also be required to state under oath whether the disclosure of records relating to the infraction has been restricted.

A person whose records have been restricted under this new law may legally state on an employment application or any other document that he or she has not been adjudicated to have committed the infraction recorded in the restricted records.

Employers may not ask an employee, contract employee or applicant whether the person’s criminal records have been sealed or restricted.  Violations are Class B Infractions.  (I.C. 35-38-8-7)

Conversion of Class D Felony to Class A Misdemeanor (I.C. 35-50-2-7(c)) 

After receiving a verified petition and conducting a hearing of which the prosecuting attorney is notified, a sentencing court may convert a Class D felony conviction to a Class A misdemeanor if the court finds that:
· the person is not a sex or violent offender;

· the person was not convicted of a Class D felony that resulted in bodily injury to another 
person;

· the person has not been convicted of perjury or official misconduct;

· at least three years have passed since completing and fully satisfying the person’s 
sentence;

· the person has not since been convicted of a felony since the person completed the 
sentence and satisfied any obligation imposed as part of the sentence; and, 

· no criminal charges are pending against the person. 

The petition must be verified and filed in the sentencing court. 
If the defendant’s conviction is converted to a Class A misdemeanor and he or she is convicted of another felony within five years, the prosecuting attorney may petition the court to convert the Class A misdemeanor conviction back to a Class D felony conviction.  
(I.C. 35-50-2-7(e))
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