More Failures than Successes in Lead Poisoning Lawsuits (from Alliance Alert, July 09)
A number of governmental entities and individuals have sued lead pigment manufacturers to clean up hazards related to lead-based paint in housing and other buildings and to recover the public health costs of lead poisoning. However, these legal remedies have seen few successes of late. 

On July 14, the Wisconsin Supreme Court ruled 6-0 that a Milwaukee child sickened by lead paint cannot make a “defective design” claim against manufacturers, since lead is “characteristic of the product.” This disheartening decision limits the potential liability for lead paint makers facing lawsuits in Wisconsin. 
About 30 pending cases involving Milwaukee children who were poisoned by paint are expected to go forward, but the argument will now be limited to asserting that companies failed to warn consumers of a foreseeable risk and created a market for a dangerous product. The plaintiffs will have to prove the industry was aware of the potential risks and failed to warn consumers about them. Under a design defect claim, they would have only had to prove the product was unreasonably dangerous when it left the manufacturer. See the July 14th Associated Press article for more details.

One recent legal success occurred in Mississippi in June, when a Jefferson County Circuit Court jury ruled paint manufacturer Sherwin-Williams Co. liable for the illnesses of a boy who ingested lead-contaminated paint chips. The jury awarded $7 million in damages in the lawsuit filed on behalf of Trellvion Gaines and his mother, Shermeker Pollard of Fayette.

However, Sherwin-Williams attorneys at Jones Day and Corlew Munford & Smith filed motions asking the trial court to either throw out the verdict or order a new trial. They argue that the plaintiffs didn’t meet their burden of proof. Jones Day was one of the firms that last July helped convince the Rhode Island Supreme Court to overturn a $2.4 billion verdict against lead paint manufacturers including Sherwin-Williams. (See the Alliance Alert article about the Rhode Island Supreme Court reversed decision.)

On a more positive note, there was recent success in a suit brought on behalf of lead-poisoned children against a rental property owner in Utica, NY, last month. Four New York State siblings who were lead poisoned years ago settled a lawsuit against two of their former landlords for $1.16 million. For more information see the article on UticaOD.com.

Suits against rental property owners typically seek to compensate children who already have been poisoned on a case-by-case basis, but do not create an opportunity for prevention beyond the case at hand, and do not direct resources to the core of the problem—lead-based paint hazards that are poisoning children in their homes. If the lead industry is not held financially responsible for the damage caused by lead-based paint, there is little hope that taxpayer funds will be sufficient for broad-scale, primary prevention in at-risk communities.

