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BEFORE AN ADMINISTRATIVE I..AW JUDGF. OF THE '
... " PUBLIC EMPLOYEES RE'IIREMENT FUND o

B : lN'IHE M,ﬁ"réii 01.-*'-";; T ;_-? 1977 POLICE OET‘ICERS AND

-"_MSHAWAKA POLIC‘E PENSION
:BOARD Pcntmner, co

‘LEO é’gqﬁmgqg'g@@aeg;,

FINDINGS OF FACT AND CONCLUSION S OF LAW :

ThlS maner was assxgned 10 mé on July 9 2003 to make ﬁndmgs of fact and conclumons _

e of law on the appeal of the Mishawaka Police Pension Board (“Pension Board") from an infrial
T determination of the 1977 Fund Director dated January 27, 2003.: The mmal detérmination was ..
S _made on the appeal of Leo Scott Daggy from the Pension Board’s aonual review determmatton :
“oiof Scptember 27, 2001 The Pension Board determined that Sergeant Daggy cont:nued to suffcr :
" from a covered unpamncnt “On Scrgcant Daggy 5 appeai the Director’s initial determmatmn
-~ was that Sergéant Dagpy no longer suffers from a covered i unpamnent, and is able to retum m
work as a pohce ofﬁce:r for the Cny of mghawaka {“City") L :

A hea:ung was hcld on March '?1 2003 before Adnnmstrauvc I.aw.Judgc I' .A Shula.

'.,'-_The case was ‘reassigned to me as subsutuxe on July 9, 2003, seg Ind. Code §§ 4-21 5-3-9(e) anﬂ _
- =27(e), and counsel for the’ parues have consented 10 my review based onga transcnpt of the
hsanng and the exhibns adm:ttcd at thc heanng (mﬂxout obJ ectlon unlcss othemusa noted)

?entloner s Exhlbus

Annual Rcv:ew of Dzsablhty (9127!01) NS

: Fax ﬁom L. Scott Daggy to R. Thomas Parker ( ] 0!29/01) (] page)

Indlana Code § 36-8-8-13.1 R ;

: Letter from Omkar N. Markand, MD, ¢ to 'Ihomas Pa.rker (12;12101)
“Lf"I.ettcr ﬁ-om L Scon Daggy w Pensmn Board Memb:rs (l 0f3 ]!02)

Ry As noted in the Mcmorandum darcd September 3 .2003- Exhibu 1 was mtr:nded to be

:'.-_111: Iranscnpt of the Pension B_oa:d heanng on September 27 2003. That hcam:lg, howcver, Was
. nqt uanspnbed, and the pames have agreed thaz 1 ncr:d not revlcw th:: audm recordmg of the
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"'.'-.I.ctn:r from R. Thomas Parker to Chlcf Anmony Hazen and Leo Scott
Daggy (1:‘27103) S 1 SR

: Hlstory of the Scott Daggy Case (3/2 1!03), prepared by atEOmey Kec}dcy.
admitied over objection for lumted pmpuse of expednmg testunony of :
N wxmcss R. Thcmas Parker e

- Respondent‘ § Exlu'blts )

Lener frum R. Thomas Parkcr to Lco Scott Daggy (4{4;02) :
Lcttcr frcm R Thomas Parkcr to Leq Scott Daggy (4!8/02) -

Covcr memo from Jex:ry W ‘Schroder (10;' 1 8/01). Annual Rew:w of
Disability (9/27/01), Letter from R. Thomes Parker to Chief Anthony N.
Hazen and Leo Scott Daggy (5/4/01), Notice of Meeting (9/21/01), Slgn-
Sheet (9/27/01), Letter from V. Thomas Mawhiuney, Ph.D. to'Lt, Jerry < ="
Schroder (9!14/01), Lener ﬁnm chhael R Sheehan, Ph.D to Thomas
Dmon (9/14/01) - T EE

. f'.-Lctter ﬁ'om ] enmfer A Zlmmcnnan to 'I'hemas Parker (4} 17/02)
Lenté from Thomas M. szon to Dawd Kecmey (1211 SJOZ) ;
Supj:lcmental Casc Report, statcment of Jcnmfer L. Navarre (7/21100)
Sﬁﬁplemental Case Repnn, statemcnt of Collcen Sherbun (7/22!00)

IDeposmon of \'z Thomas Mawhmney, Ph.D (10! 12/00 10,‘1 6!00)
3 (admlttcd over Objec‘llon) B _

i Letter ﬁ'om V Thomas Mawhmney to Cluef Amhony A Hazen (8?‘7!00)
S Letter from Wﬂham Baﬂcy I oncs III M D to_Thomas M Dxxon

documents that wcrc referred 1o by the parties at the hearing. For example. the file lncludes an_
' assessment by Lolita O, Ang, M.D. (3/21/02) and other letters from Dr, Markand (3/12/01, "
o -—3ﬁ9!02) that were once attached to Mr. Parker's initial determmauon but are fot attached tn
_Petitioner's Exhibit 7. Smularly, thc ﬁle mc!udcs thrae pagcs of atzachmcnts t.hat are not :
'anachcd . Pcnuoner $ Exh1b1t 3 B : .

: 'At the conclus:on of the heannv the parues submmed wmtcn briefs. From the Pensmn
Board‘s objecnons and thc bnef‘s two quesuons arc presentcd for msolunon. ;

i './

L S Whethcr the PERF Board had Juusdlcnon to 1ssue ﬂ'le uuﬁal detcnmuatian of
Jnnuary 27 2003 .or, whether Junsdmcnun was vcsted in thc Pensmn Boanl at that Iime.‘?
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FINDINGS OF FACT

Leo. Scott Daggy began employment asa pohcc oﬁicer for the Clty of
- Mishawaka, and a member of the 1977 Police Officers’ and F:reﬁghters
-,Pcns:on and Dasab:hty Fund. By 2000 hc ar.tamed the rank of scrgcant. .-

Ty, 1989

......

SgL _ aggy was admxtted 0 Madxson Center and Hospltal for treatment nf

e 26,2000

DcccmberS,ZOOO n'g gt Daggy and Clty of Mlshawaka reached an agn:cment that dxsclphna:yl_"
SIS charges agamst ‘him would be dismissed and the quesuon of his dlb-lblllty X
10 rctum to work sutn:nmed to the Mlshawaka Pohce Pensmn Board _

i Decemher 8,2000 Pursuant to the agrcement, Sgt Daggy compiet:d an Apphcaucm for

z Disabl hw Beﬂeﬂts

| ""; December 21 2000 | The Pensmn Board began its heanng and adJ our.ned Exarmnauons wcre '
s . *'* conducted by attorneys Thomas M szon for Sgt. Daggy and J Dav:d '
Kecklcy for the Pcnsmn Board_ i

: The Pensmu Bo-ad resumcd thc hcanng In addman 10 the atmrneys 'wh
,'. appeared prewously, :hc Cxty was represemed by a deputy mty attomey

L i Fr:bruary 1‘6.- 20{} I --The Penmon Board votcd four 0 two 0 ﬁnd that Sgt. Daggy had a

Mamh 5 2001 Thc. Ctty cemﬂcd Sgt. Daggy s Apphcanon for stabmty Beneﬁts

_‘ - Omkar N Mazlca.ud M D PERF Medmal Ctmsultant, rcported r.o R.
“‘Thomas Pa.rker, Dlrccwr of the 1977 Eund, that he had reviewed the -
medxcal records and in paxtxcular the differing assessments of William
2 Iones, M.D,, and V. Thomas Mawhmney. PhD. Dr, Markand concluded”:
.. that Spt. Dagg}' suffercd fmm'
¥ and probably i
~ “emporary disability” for six months during thCh he should pursue e
ueatment by a psyc]namst, afier wlnch Dr. Mzu‘kand would rewew the
: -repon of the trcaung psychlamst. e

'_""-Mmh 12 7001 E

- Dxrf:ctor Parker, actmg by delegauon of the PERF Board, dctcnmned that :
: Sgt. Daggy wes cligible for disability benefits, and thas there was o
- suitable and available work within the Mishawaka Police Department, L
- effective retroactively to October 19; 2000. This approval was subject 10 -
A revmw of thc mpazrment by Septembe.r 2001 a recommendanon that Sgt. ,"

o May4,2001
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SEptember 27 2001 ; The Pcnswn Board held a hcanng to review S gt. Daggy s stams and

| Qcrober 29,2001

Dtaemir 12,20

“'March 5, 2002

" Marchi 21, 2002

. determined, by a vote of four to one, ‘that he continuzd to have a coven:d: |
' ‘meainnent and that thcre was no sunablc and avaﬂahle work for hml

i Pensmn BOard SE:cretary I my W Schmder prcpared a handwnttcn,
unaddressed cover sheet dated “10-18-01" which “submitted” the aitached
. Pension Board determination that was received by PERF. There isno -
“evidence of when it was sent or received.” Tt must have been received .
"before December-12, 2001, the date of Dz, Markand's initial réport (Scc
_below).: Based on his normally qmck tumammld time, he probably i

' ‘mcewed the a551 gnmcnt ﬁom PERF m the ﬁrst wcck of Dscmnher

: Sgt. Daggy scnt a fax © DIICC[OI' Pa:ker ermtled “Ob_jcctmn to Local

. Pension Board Ruling.”. The fax included a letter from the disscnung
~méraber of the Penmon Board anci ™o hcalth carc pmwdezs (Dr Shee
E_andDr Jtmes) R R T i

'- ';""Dr. Mark,and reponed to Dxrcctor Parkcr that .he rev:ewed mfonnanon e
received since his earlier letter, and in light of the couﬁu:tmg assesaments
. of other pmfcssmnﬂls, rccommcnded that SgL Daggy be g gven an

Based ot her cxammauon of Sgt. Daggy on March 20; 2002, Dr. Ang '
. _Iecommended to Dmecmr Parkcr that S gt. Daggy ba alIowed to retum to -

." March 29,2002 Dr. Markand supplemcnwd hls.carher leue:s, recommendmcr that Sgt

. - Daggybe pcnmtted to retum to work as a police ofﬁcer thhoul

o, April 8,2002,

Du‘ector Parkcr nouﬁed Sgt Darrgy, Pcnsmn Board and Clty tha: a- =

i heanng before an adrninistrative law judge would be held on “chncsday

= April 19, 2002,” 10 hear Sgt Daggy s appeal of the Pe:usmu Boa.rd’ '
_{"_determmatmn R

- '."_'A corrected nouce was scnt clmfﬁng that the heanng would .bc held on
| ;-'_F Exiday Aprﬂ 19,2002, | ;
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;__.Asmstam C:ty Attomcy Jcnmfcr Z:mmerman faxed a lcrter to Director -,
- Parker requesting that the: April 19 heanng br: “continued to a later date”,
" because the City needed more time to prepare, ‘but also rcquesung that th
" marter be “yemanded 10 the Local Board for a fiew hearing and review.”.
"+ She stated that at Sgr. Daggy’s “first hearing," at which “Sgt. Daggy was
. the applicant and the City. was not a party, relevant evidence was not.
prescutcd "2 She expressly referred to the provision for annyal 1 revzew by .
ithe local boaxd Ms. Zlmmexman s letter was coplcd to the Cﬂ)" s Maycr

7 Apil17,2002°

e April 18,2002 57 0T Dm:ctor Parkcr notlﬁf:d the paz’acs thzu, at the request of the Mishawaka
o .03 Legal Department, the hearing scheduled for April 19, 2002, had beon-
- cancelled and had not been rescheduled.” Although he did not say so m the
 letter, Director Parker belicved that the local réview pracess was not
: "complele and the Pensmn Board would be undmakmg ﬁmhcr revrew

_y OcmberS 1,2002 - ., Sgt. Daggy scnta Ielter 1o the Pension .Board mquesung a heanng
AR 'pursuant 10 Ind Code § 36—8-8—13 7Mthm 90 days._‘j;- :

S _Decémber 18,2002 Attomey Dlxon nonﬁcd Pcnsmn Board attorncy Keckley l:hat Sgt. Daggy .

B R S Pt formally rescinded his October 31, 2002, request for a hearmg by the ..
0.+ Pension Board, and requested that the matter be placed on the calc dar of "
I __‘the PERF admmxszranve law Jndgc _'

_,';.'A hca:mg bcforc the admmlstratwc law Judgc was scheduled for ] anuary

T J; a}nuarY 27,2003. " -Dlrcctor Pa:kcr sent a Jetter detcrrmnmg that Sgl Daggy was 1o longcr

AT T T elipible for disabﬂny benefits. : The letter included a notmc that any .-

-.‘-{ob_]ccuon 10 this initial dctcnnmanon must be madc wlthm 15 days nf
I'CCBIPI of thc nonce, Poerdial

-", -'Dmctor Parker sent nonce conﬁmnng that the January 30 hea:mg had

. Jantiary 29,2003,
SE l-:‘lbcen cancclied

o February 1.':;}_;,: 2003 e '-';_ on Boaxd ﬁlcd 1ts Ob}ecuon to Imhal-DctemImanon by PERF Board

s ;2 It is not clear whal Ms Zlmmerman meant by her l'eference toa “ﬂrst hea:mg" at which '
L the Clty was 1ot a party,” As noted above, the City was represented atthe contintatien of the
! initta] Pension Board hearmg on Sgt. Daggy s application. While the Cﬂy did not send an -
attomey to the annual review hearing on September 27, 2001, notice of that hearing was sent 0
L. the Mayor and the City’s Corporation Counsel .Io]m P Gomley Moreover, _the City s police
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N A Any conclusion of law sct forth be}ow that should have hcen dcmgnated as a ﬁndmg ,
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CONCLUSIONS OFLAW

J urlsdlctlon of 'PERF and.Pmcedural Status

. § 36-8-8-15'7 The Pension Board found on September 27, 2001; that Sgt. Daggy connnusd 1o
;i suffer ﬁ'om a covered nnpmnncnt Rewew of that detemnanon is govcmed by Ind, Cod T ¥

<200 Secuon 36 8—-8 13, l(a) provldes that {lie dstermination must be subrmtted tn_the .
PERF hoard’s dlrcctor vnder two circumstances; * (a)(1) if the local board finds that a covered |
impairment exists and the safcty board determines that there is o suitable and avazlable work, or,
(a)(2) the flmd member ﬁlcs an appeal ‘under, § 36-8-8-12 7(0)
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e, 'I'he member may appcal the local board’s detemrnanon 10 thc PER.F board w:thln '
L 3(] days afier he recaived a copy of the determination.’ Ind Code § 36-8-8-12.7(v). The thirticth
. -~ day after September 27, 2001; was Saturday, October 27, 2001,’so Sgt. Daggy's appeal filed o -~
- .. Monday, October 29, 2001, was umely mgardless of whcn he recewed thc dctemunauon Sea o
: '-'??'Ind.Cnde§4—2153-2(computzmonofhmc) Sl i RO AN

: 4 The detcnnmatmn in th1$ case was subjcct 10 review under ___th subsecuons (a)( 1)
and (a)(Z) of§ 36-8-8-13.1, because the local board found the continued existence of a covcred
unpairmem and the member appcaled 'Ihxs 1s 1mportant for reasnns explamed below

R s Aﬁer thc PERI‘ board's director receives the local board’s determmaﬁons, the ﬁmd
Sy member must submit to'examination by a ‘medical authority selecied by the PERF board. Ind. * };:'-_

i Code § 36-8-8-13:1(b)." The director “shall review the medical aunthority’s report and the Iocal .
i -+ board's determinations and issuc an initial determination within sn'cty (60) days aﬂcr mcezpt of
m _'~';'3-.the loca.l board’s dctcmnanons " Iﬂd.Code § 36 8 8 13 l(c) 2 T

SRR 6 Dn'ector Parker recewcdthePensmn Board’s dctm:mmauon somchme before

SR Deccmber 12 2001; when PERF’s medjcal consulant, Dr. Markand, issned his mcommendauon :

. ... -that Sgt. Daggy be evaluated u-n:ctor Parker dzd not make an- 7
""'-._,'-'-Tmlnaldctenmnauonmﬂﬂn Ty et Lev o 12, 2 g T e R

R 7 Du:el:tor Parkcr was mcapable of makm g an mmal detemunauon becansc he dn:l not :

S yet have 1,hc medical authonty s report. - The appomnncnt for the mdcpcndcnt evaluation did not :

. < ogtur until March 20, 2002, which was only one day later than ongmally schedulcd Dr. Ang

o issued her ﬁnd.mgs on March 21 2002 and Dr Maxkand xssucd his ﬁna] report on March 29
: 2002 ' o

o B W:thaut 1ssu.mg an mmal dctcrmmaunn, Dlrector Parknr promptly sct the case for
- hearmg on April 19, 2002, That hearing was cancelled based on the reprcscntanons of the Clty =
" that further procccdings would take place at thc local Ievel. S _
9 Under the pecuhar cn‘cumstances prescnted by ﬂns case, thc 60-day time !umt sa”
s “dlrecwry" time hmit that can be overlookcd without \nolatmg leglslatwe intent.” Courts find "+
. some time limits 16 be dircctory in nature, but only where the General Assembly has not attached
1. specific penalties or consequences to expiration of the time limit. For cxample, in Upnitéd Rural"
" Electric Membership Cotp, v. Indiana & Michigen Electrie Co, 549 N.E.2d 1019 (Ind. 1990) L
.- the electric company filed 2 petition 1 modify service arca boundaries beyond adatesetby .-
. statute for such petitions,” The company argued that the deadline was directory because theme
“:+ - were no explicit consequences for an unumely petition.; The court found, however, that thc
-7~ i stamte provided “a valid and ready provision to apply”; when the parties acted outside the -
", - deadlincs, and that the time limit was therefore mandaiory and jurisdictional. ' 549 N. E2d at
£ 11023, In the absence of covsequences, however, time limits are directory and do not dcpnvc an-
. pdministrative 2gency of ]unsdmtmn. State v.' Langen, 708 N.E.2d 617, 621-22 (Ind. App 1999) .
ol "(deadlmc for ruling by state commission was directory wherc statute dld not prowde for’ 4 '
- tonsequencees of late rulmg and lcgslamre clearly did not intend to dcpnve commission of

: ultimare authority to issue order); H Hancock County Rural Electric Membership Coxp_, v.City o f
g‘_ccnﬁe] , 494 N E,Z-:l 1294 (Ind App 1986) (stamre reqmnng commissaon 10 rule m 90 days
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;' was dxrectory whcrc statutc ne:the:r reslramed rhe comm:ssmn from acung aftcr 90 days 'nor
e spccxﬁcd advcrsc nr mvahdanncr consequences) LT o

S 10 Secnon 36-8 8- 13 l(c) provxdes consequences for the faﬁura 16 fésue i an mmal
oo detenmnanon within'60 days, but those consequences in this case are niot “ready to apply"
. because they are inherently contramctory That section pmwdes that if review was ml’aated
umder subsection (2)(1), the determinations of the local board and ch:ef of the pohce department )
are treated as the initial dctermmauon. Ifreview was initiated by the member’s appeal uncler N
* subsection (a)(2), the member’s statements in support of his appeal become the initial - - :
' determination, As noted above; review of the local board’s determination in this case was under
=" L. both of the subsections, because the local board found a covered i impairment and the member -
... appealed. Clearly the Iegzslamre did not contamplate the posnbmty that a member would appeal
' o ﬁndmg of dtsablhty, but that is what occurred here o LR

R Becausc the local board’s ﬁndmgs and S gt. Daggy 5 statcmems in support of h15
appcal statc opposne conclusxons, neithér can be tightly deemed PERF’s initial dctnnnmannn,
* Lacking a clear, rcady~to-apply consequence of noncompliance with the 60-day time lnmz. that
' Jimit must be considered dn-ecmry.'-_ Thercfore, Thc PERF board retnmed authonty to rewcw :he
local board‘s decmnn- A : i _

- !2 Th1s rcsult is conﬁrmm by cunsxdenng lchslnnve mtent Employee beneﬁt Iaws
- are hbe.tally construed in favor of the employees intended to benefit by ther. - See Wernle, "
;. Ristine & Ayers v, Yund; 790 N.E.2d 992, 995 (Ind: 2003) (worker’s compensahon) ThJS -
.+ explaing why § 36-8-8-13.1(c) defaults 0 2 detenmnnuon that the member is disabled, basv:d on

B the apparcnt assumpuon that the member m__ w© recewc: dlsabihty beneﬁts -

S 1 “'Inacase wherc the mcmbcr is contesnng a ﬁndmg of dlSablllty, that bxas falls away ' : .
o and is replaced by the fact that the legmlahne has set up the PERF board as an nltimate arbiter of o
1 local dxspu:.es To take away the PERF’s board's authonty 10 rcsolvc stch dlsputcs would be o
f conuary. to lepislative intent, partlcular where deIay canmot be attnhuted 10 the member who J
;277 + sought review. Tt would be unjust to hold that a pany appeahng ﬁ-om a decislon IOSes that appcal
RIS _'bec:ause of the appel]ate tnbunal s fallure to act ina tzmely fashmn '

L 14 Because Dl:ectnr Parker dld not lssuc an mmal determmaunn after he received the
ST ?medzcal authonty § final naport in March 2002, the 15-day and 180- day time hmits of Ind Code =
5" -§ 36-8-8-13.1(d) were not tripgered.” Even if they had been, the same problem presems 1tself v
. - because the consequence under subsecnon (d), in this case, is that both the local board's .
. -detcnmnatmn and the mcmb:r S statemenm in support of rev:ew becomc the ﬁnal order

RO 15 The result is unchanged by thc cvcnts of Apnl 2002 when the C1ty act::d
R umlatcrnlly to cancel the PERF board’s hearing by its rcpresentauon that further medxcal i
.-~ “evidence needed to bé considered by the lacal board,” This répreséntation. was at best an unkept‘

i promlse, because the record shows no efforrs by the City or the local board to undertake further

AR ‘rcwew ﬁmy fault for thc delay from Apnl 2002 to January 2003 hcs at the fect nf the C:ty

ST s 16 Thc reSuIt is also not changed by 1he fact that Sgt Datrgy, understandably conﬁlscd .
' p about ﬂw status of the case, sought annual rcvxew in October 2002, When it becamc cIea: That -
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1? Dm‘-:ctor Parker s Lssuance ofan mmal dete.rminanon on January 27 2003 served to f :

. "" cianfy the situation and move the case to the next stage after PER¥’s medical authonty _
. 'recommended that Spt. Daggy was no longer disabled. . The Pension Board nmely appealed the _
B mmal detammatlon and the casc was pmperly hcard on March 21 2003 R A

18 I—‘or thesc rcasons, rlu: Pcnsmn Boaxd‘s first objcction, that thc PERF hoard locks

] ]unschcuon LY rcvicw the Pensmn Board‘s ﬁndmgs of Scptcmher 27 2001 is mc.orrect as a
'-matteroflaw S O '

.

Ex;stence of Covered Impmrment

o 19 Thc factual quesnons p[escntcd hy ﬁns case ave rovi ew ed un der the prcpondcrance

: /of the evidence standard. Pendleton v McCarty, 747 N.E.2d 56, 64-65 (Ind. App. 2001):-The

" administrative law judge; even where not the ultimate authonty, performs a role similar to that of -

" awial judge sitting without a jury, and reviews the evidence de hove, without deference to the ESUES

agency’s initial determination.  Indiana Department of Natural Resources v. United Refiuse -

-+ Company, Ing;, 615 N.E.2d 100, 103-04 (Ind. 1993); Branson v Pubic Emgloy_ges' Renremen

ung, S3NE2 11,13 (nd. App 1989). 5"

< 20,74 covcred impairent ié an mpamnent tha PﬂmﬂnﬁﬂﬂY or temporazﬂy m“kesla

S 'ﬁmd member unable to perform the essential funcrion of the member’s duties, considering -~ .’
7. reasonable accommodation to the extent required by the Americans with Disabilities Act, w:th -
-+ " the police or fire dcpartmem." Ind. Code § 36-8-8-12.3(b).” See Board of Trustees of Public *

L Emplovees Rem-ement Fund v. C:tv of Plvmouth,,698 N E 2d 335 336-37 (Ind . App. 1998) _

2 Based on thc forcgc)mg Fmdmgs of Fact, thr: prcponderance of tbc e\ndence;\ is that

Ry : Sgt Daggy no Jonger suffers from 2 any condition that ‘would render him unable to pcrfOITﬂ the

s essemial functions of his duties as a member of the Mishawaka Pohc:e Deparment As 4 maita

L 'of law, thereforo, he docs not mlﬂ‘cr from a covered Mpalrmcnt,

22 Because he docs not suﬂ‘er from a covcred nnpaxrmcnt. Sgt. Daggy 1s no longer

"dloabled or enutlcd to d15ab1hty beneﬁts from the 1977 Fund.‘ R

R 23 'Ihc Penman Board's objectlon that ﬂno PERF board dn-ector s mmal dctcnnmanon"- :
.‘_1s_not supported by substamial ev1dcnce is mthout mem. ' e N,

24 ' ‘Any ﬁndmg of fac:t_ that should have bccn dESIgﬂ ated as a conclusmn of law xs

mcorpormed by reference &
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Based on'the forcgomo ﬁndmgs of fat:t and conclusxons of Iaw the PERF Board :
'DII‘ECIOI‘ 5 .mma] determnauon shnuld now bccomc T.hf: ﬁnal ordcr of the PERF Boa:d

DATED. Scptembet ,2003 :

n:. tini ge c'-‘"".
/- lndlann Pubhc Employees 1 Renremcnt Fund

'STATEMI:NT OF AVAILABLE PROCEDURES FOR REVIEW

e 'Ihe underslgned admlmstmhve 1a.w ~wurige is not T.hc ulumate amhonty, but was
designated by the PERF Board 10 hear this matter pursiant to Ind. Code § 4-21.5-3-9(g). Under
Ind: Code § 4-21: 5-3-27(6.) this oxder becomes a ﬁnal order when afﬁnned under Ind _Code o
§,4—21 5-3-29 Wthh proudcs, m pe:rtmem pan ' :

. (b) Aftcr‘ an admm:stranve law judge issues an order undel: sectwn 27 af lhxs
chap:cr, thc ulumate authonty or 1t5 desngnee shzll 1ssue a ﬁnal ordcr et ;

'-,'zhe admmistmuvc Iaw Judge 5 Ot'der '[he ult:matc amhorzty or ns des1gnec may remand '
' '.._-_the mattcr, w1th Or thhout mstrucnons to an ad:xumstrauva law Judge for fucther .

BRPES (c) Ini the absmce of an objecnon or nonce under subsecu(m (d) or (e), the
: ulnmate authorlty or xts demgnee shall &ﬁirm thc ordcr o e :

RS (d) To pr&acrve an objecnon to an order of an admmsmuve law Judgc for judxcial
.Ircmew, 8 party must not be in default under ﬂns chaptcr and must object to the order in a

,'--';'_ (1) xdermﬁes thﬂ bams of thc.objecnon w1th rcasonablc partlculanty, ang:l :

R (2) is filed wnh the ulumate auﬂ:mmy respons:blc for rcwcmg the ordcr mthm

S ﬁftt’-'cn 15), days (or any }onger pcnod set b}' stamte) aﬂcr the ordcr is scrvcd on 1he :
petitioner, DA e T e




<. Froa-STEPHENSON DALY WOROW -

. 1&/15 é'—_s'u‘&lj"*‘"
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ST (e) Without‘an o‘nJ ectmn undér subsecuon (d) thE uh:mate auﬂlonty or 1ts L
2 demgnec may serve written notice of its intent to mwcw eny issue related to the ‘order.
.- The notjce shall be servéd on all parties and all other perSons deseribed by section 5(d) of -,
L this chapter The nonce must dennfy the LSS‘LICS that the ulumate authonty or ns deS1gncc
mtend:. o rcvxew Dol

| CERTIFICATE OF SERVICE _

SRR | hereby ccmfy that I served a copy of r.‘ms Fmdmgs of Fact and Concluswns of Law on .
L the followmg persons by U S Postal Semce Pnonty Maﬂ postagc prepald, on September {,

Lo "-,-"2003 s PR o
L '}, David chkle a

-J_ezry W Sch:odcr, Secretary
._Mshawaka Pohcc Pensmn Board of
| Trustees . T
- 200N Church St.
- P.0.Box 902,
) Mshawaka ]N 465 4

=0 ._Thomas M. Dlxon (also by fax)

-+ . Dixen, Wright & Associates, P.C,
#7300 N. Michigan St., Suite 420,

: Sduth Bcnd lN 46601

. LclsaI Juhan, Gencral Counsel (also by

E I-Iamson Bmldmg S '

ST 143 Wo Market St 5
S Indmnapohs IN 46204

_ John P Gourlcy, Clty Atmmey
Cny of Mlshawaka o
600 E. 3rd St. .
S Mshawaka IN 46544 .

f

: _Ch‘lﬂf Anthony Hazen L
- Mishawaka Police Depnriment
200 N. Church S1." s

PO Box 902
--Mshawaka IN 46544

R. Thomas Parker, Dm:ctor (on cma] and
ons copy) © g ;
' 1977 Police Dﬂccrs and Fzreﬁghters
> Pension'and Dlsabxhty Fund SRR

- Harrison Building *
143 W, Market St.
" Indianapolis IN 54_6204

Waync ZChl i / "
. Admipfistrative Law J udge
= Indid \ Public Emplayees Rcurcment Fund






