
LIEN AND RESTRICTIVE COVENANT AGREEMENT

LHRD Program Award #      
This Lien and Restrictive Covenant Agreement (“Agreement”) is made by and between       (“Owner(s)”), the Owner of certain real estate located at       (“address”), in       County, Indiana, more particularly described on “Exhibit A” (“Real Estate”), and the undersigned,       (“Grantee”), as recipient of an award of funds from Indiana Housing and Community Development Authority (“IHCDA”).

Grantee enters this Agreement for the benefit of IHCDA, a public body corporate and politic of the State of Indiana.  IHCDA has the exclusive right to enforce the terms of and protect the interests created by this instrument.

I.  PURPOSE 
A. Grantee applied for and received an award from IHCDA to be used to promote lead-safe and healthy homes and to provide lead hazard control activities and healthy homes intervention measures for residents of qualified housing units (“Beneficiaries”). 

B. IHCDA administers the State’s Lead Hazard Reduction Demonstration Grant (the “Program”), with funds from the  U.S. Department of Housing and Urban Development (“HUD”) which funds were awarded to Grantee subject to certain rules, regulations, guidance and notices relating to the Program issued by HUD and IHCDA from time to time.

C. In consideration of Owner(s) receiving assistance from Grantee in the amount of       and 00/100 Dollars ($     .     ) to remediate and rehabilitate, as applicable the Owner(s)’s housing located on the Real Estate (“Project”), which assistance is subject to the requirements of the Program, the Owner(s) also agree to comply with the requirements of the Program.

D. For not less than 3 years following the completion of lead hazard control activities, in every case, the Owner(s) shall give priority in renting units assisted under the Program to income eligible families that have a child under the age of six years and document efforts to comply with this requirement., 
E. The Program requires that certain use restrictions be imposed upon property that is assisted with Program funds to ensure that the Program requirements are met.

F. Specifically, IHCDA requires restrictive covenants be placed on the Real Estate at Project Completion and to remain in effect for a three (3) year period (“the Affordability Period”). 

G. The Affordability Period begins at project completion which begins after the following have occurred: (1) the completion of lead hazard control services, (2) the completion of the clearance examination, (3) clearance has been achieved, and (4) any findings or concerns have been resolved that the final inspection and clearance examination have been completed, clearance has been achieved, and any findings or concerns have been resolved.  
II. AGREEMENT
Grantee and Owner(s) hereby impose the following restrictive covenants upon the Real Estate, which shall be enforceable by the IHCDA, and Owner(s) hereby warrants, grants and conveys to IHCDA a lien upon the Real Estate for the period specified above (the “Lien”).  In consideration of these mutual undertakings and covenants, the parties further agree as follows:  

1. The Owner(s) shall comply with the following requirements of the Program throughout the Affordability Period:   (1) marketing to and giving priority in renting units assisted under the Program to income eligible families with children under the age of six years and (2) maintaining documentation of the Owner(s) efforts to comply with this requirement. 
2. Upon the occurrence of any of the following events during the Affordability Period, the entire sum secured by the Lien, without interest, shall be due and payable by Owner(s) upon demand.  Repayment may be demanded upon:

a. Transfer or conveyance of the Real Estate by deed, land contract, lease, or otherwise, within the applicable Affordability Period;

b. Commencement of foreclosure proceedings by any mortgagee (or deed in lieu of foreclosure), within the Affordability Period; or

c. The Owner fails to comply with any of the requirements set forth in Subsection I of Section II of this Agreement.
PROVIDED, HOWEVER, that the amount specified in Subsection C of Section I of the Agreement, shall not be due and payable if the Real Estate is transferred or conveyed to a new owner, who agrees to continue to subject the Real Estate to the terms and provisions of this Agreement and agrees to take the Real Estate subject to this Agreement.

3. The Lien may be foreclosed and the restrictive covenants shall terminate on the date the Real Estate is acquired by foreclosure in accordance with the laws of the State of Indiana, or instrument in lieu of foreclosure.  

4. If any of the Recapture Events specified in Subsection 2 of Section II above or other non-compliance has occurred within the Affordability Period, IHCDA will recapture the amount set forth in Subsection C of Section I of the Agreement.  

5. Owner(s) states and Grantee acknowledges that the financial assistance received through the Program represents good and valuable consideration for this Agreement and these restrictions on the use of the Real Estate are consistent with the statutes, regulations, terms, conditions, and requirements for the Program as administered by IHCDA.

6. Notwithstanding anything to the contrary in this Agreement, Grantee, IHCDA and Owner(s) agree that the Lien is subject and subordinate to any Senior Debt, as defined below, in priority as to IHCDA’s interest in the Real Estate and in payment of the Recapture Amount.  As used in this Agreement, “Senior Debt” means any indebtedness of Owner(s) to any lender that has provided financing to Owner(s) for the purchase, construction, rehabilitation, or refinancing of the Real Estate prior to the date of this Agreement.  This Agreement will not be subordinate to any debt incurred by Owner(s) after the effective date of this agreement, unless the new lender consents to the terms of this Agreement.  If the Real Estate is transferred to the Senior Debt holder in lieu of foreclosure, or the mortgage securing the Senior Debt is foreclosed, the Lien is to be terminated and released.

7. This Agreement shall be binding upon the Real Estate and shall constitute covenants running with the land.  Grantee and Owner(s) agree that any and all requirements of the laws of the State of Indiana which must be satisfied so that the provisions of this Agreement constitute valid and binding deed restrictions and covenants running with the Real Estate shall be satisfied in full.  Except as otherwise provided herein, the covenants and restrictions contained herein shall survive and be effective throughout the Affordability Period, regardless of whether any contract, deed or other instrument hereafter executed conveying the Real Estate or a portion thereof provides that such conveyance is subject to this Agreement.  This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective heirs, representatives, successors, and assigns.

8. In the event there is a breach or violation of the restrictions and covenants set forth herein during the Affordability Period, IHCDA may bring an action at law or in equity in a court of competent jurisdiction to enforce the Lien and restrictions and covenants set forth herein against any or all of the following:  Grantee, Owner, or any subsequent owner in possession at the time of the breach or violation.  In addition, IHCDA may recover reasonable attorney’s fees and court costs incurred enforcing the Lien.

This Lien and Restrictive Covenant Agreement is effective as of the ____ day of      , 20     .

IN WITNESS WHEREOF, Owner and Grantee have caused this Agreement to be signed by duly authorized representatives, on the day and year first written above.

Owner:  







_________________________________

 _______________________________________

       







     
(printed/typed)






(printed/typed)

STATE OF INDIANA
)




)  SS:

COUNTY OF      
)

Before me, a Notary Public, in and for said County and State, personally appeared      , who acknowledged that the foregoing Lien and Restrictive Covenant Agreement was executed in such capacity as its voluntary act and deed and that the foregoing representations are true and correct.
WITNESS my hand and seal this       day of      , 20     .







_____________________________






A Resident of __________________ 






County, Indiana

My Commission Expires: _______________________

GRANTEE:  
By:      
Title:      
STATE OF INDIANA
)




)  SS:

COUNTY OF      
)

Before me, a Notary Public, in and for said County and State, personally appeared       who acknowledged that the foregoing Lien and Restrictive Covenant Agreement was executed in such capacity as its voluntary act and deed and that the foregoing representations are true and correct.

WITNESS my hand and seal this       day of      , 20     .







_____________________________






A Resident of __________________ 






County, Indiana

My Commission Expires: _______________________

This instrument was prepared by Carmen M. Files, Deputy General Counsel, Indiana Housing and Community Development Authority, 30 South Meridian Street, Suite 900, Indianapolis, IN 46204 (317) 232-7777.

I affirm, under the penalties of perjury, that I have taken reasonable care to redact each Social Security number in this document, unless required by law,  _______________________
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