INSPECTOR GENERAL REPORT
2012-06-0144
October 16, 2012

THE GOVERNOR AS PURDUE UNIVERSITY PRESIDENT
Inspector General David O. Thomas reports as follows:
This report addresses an investigation of Governor Mitchell E. Daniels, Jr.
(hereinafter “Governor”). It was announced in June of 2012 that the Governor
was selected by Purdue Trustees to be the next President of Purdue University,
scheduled to commence in January of 2013. The Governor earlier appointed
Purdue University Trustees under the statutory directive in IC 21-23-3-2.
Complainants allege this circumstance violates the Indiana Code of Ethics and
request the Office of the Inspector General (OIG) to investigate.
“Purdue Watchdog” is one of the Complainants and an entity publicly
opposed to Governor Daniels’ appointment as Purdue President. It has publicly
demanded the results of the OIG investigation after its initial request for an
investigation. Exhibit A. An offer by the OIG was made to meet with its leaders
during the week of September 17, 2012 to receive additional evidence, but this
invitation was declined. Exhibit B.
An investigation has been conducted which included interviews, the
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review of documents and legal research.
The OIG is charged to investigate wrongdoing in the Executive Branch of
Indiana Government, including violations of the Indiana Code of Ethics. IC 4-27-3. Investigating the actions of the Governor of the state is within this authority.
IC 4-2-6-1(1), (3) and (8). The OIG has previously investigated the Governor.
E.g. http://www.in.gov/ig/files/2005-07-0360RV1.pdf (2005-07-0360) and
http://www.in.gov/ig/files/2007120262_Gov_Contractor.pdf (2007-12-0262).
We now make the following findings after our investigation.

I
Conflict of Interest Rule
42 IAC 1-5-6 / IC 4-2-6-9
The Governor appointed Purdue Trustees who subsequently participated in
the vote which selected him as President of the university. These appointments
were made pursuant to the Governor’s statutory directive to appoint Trustees for
Purdue University.1 Pursuant to another statutory directive, the Governor has also
previously approved bonds for Purdue University after the bonds were considered
and approved by the State Budget Committee.2 Complainants allege that these
earlier actions by the Governor are in violation of the Conflict of Interest Rule
1

IC 21-23-3-2 Board; appointments
Sec. 2. The governor shall appoint ten (10) trustees for Purdue University for the term
beginning on July 1 in conformity with this chapter.
2

IC 21-34-10-1 Bonds; approval of budget committee, budget agency, and governor
Sec. 1. (a) Bonds may not be issued by the board of trustees of a state educational institution
under this article without the specific approval of the:
(1) budget committee;
(2) budget agency; and
(3) governor.
(b) The budget agency may request and consider the recommendation of the staff of the Indiana
finance authority with respect to the approval of a bond issue under this section.
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(COI Rule).
The investigatory resolution of this issue is clear. The COI Rule3 is not
violated if the action is required by that public official through another specific
statutory duty. See: State Ethics Commission (SEC) Advisory Opinions 07-0I0134 and 07-01-0145.
In these two 2007 decisions, the SEC addressed similar circumstances.
The SEC publicly provided advice to the CEO and President of the Lincoln
Museum in Fort Wayne and a Trustee for the Indiana Historical Society. Id.
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IC 4-2-6-9 Conflict of economic interests
(a) A state officer, an employee, or a special state appointee may not participate in any decision
or vote if the state officer, employee, or special state appointee has knowledge that any of the
following has a financial interest in the outcome of the matter:
(1) The state officer, employee, or special state appointee.
(2) A member of the immediate family of the state officer, employee, or special state
appointee.
(3) A business organization in which the state officer, employee, or special state appointee is
serving as an officer, a director, a trustee, a partner, or an employee.
(4) Any person or organization with whom the state officer, employee, or special state
appointee is negotiating or has an arrangement concerning prospective employment.
(b) A state officer, an employee, or a special state appointee who identifies a potential conflict of
interest shall notify the person's appointing authority and seek an advisory opinion from the
commission by filing a written description detailing the nature and circumstances of the particular
matter and making full disclosure of any related financial interest in the matter. The commission
shall:
(1) with the approval of the appointing authority, assign the particular matter to another
person and implement all necessary procedures to screen the state officer, employee, or special
state appointee seeking an advisory opinion from involvement in the matter; or
(2) make a written determination that the interest is not so substantial that the commission
considers it likely to affect the integrity of the services that the state expects from the state officer,
employee, or special state appointee.
(c) A written determination under subsection (b)(2) constitutes conclusive proof that it is not a
violation for the state officer, employee, or special state appointee who sought an advisory opinion
under this section to participate in the particular matter. A written determination under subsection
(b)(2) shall be filed with the appointing authority.
4

07-0I-013 is published on-line at http://www.in.gov/ig/files/s07-I-13_Lincoln_MuseumCOIdv_SP.pdf)
5
07-01-014 is published on-line at http://www.in.gov/ig/files/s07-I-14_IHS-COIdv_SP.pdf.
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Both public opinions advised these state workers that because their actions which
might otherwise be a violation of the COI Rule were authorized by another statute
for their specific positions, the COI Rule would not be violated.
The Indiana Supreme Court has also recently held that the SEC’s
“construction of its own regulations is entitled to substantial deference” and
“entitled to great weight” by the courts. Ghosh v. Indiana State Ethics
Commission, 830 N.E.2d 23 (Ind. 2010).
The law is equally clear that “a person is justified in engaging in conduct
otherwise prohibited if he has legal authority to do so.” IC 35-41-3-1.
Furthermore, examples exist for exempting from specific conflict of
interest laws those acts which are authorized by other authorities.6
Due to these authorities and facts, we do not find a violation of the COI
Rule.
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See e.g. IC 35-44.1-1-4(c)(1)(a conflict of interest for a public official does not exist if the act is
permitted by law); 18 U.S.C.A. Section 208(b)(2) and (d)(2)(federal conflict of interest law
exempts conduct required in other laws); 48 C.F.R. 3.101-2 and 3.101-3 (a conflict of interest in
federal procurement is exempted by other authorizing agency regulations). Other Indiana
examples addressing conflicts of interest include: IC 23-1-35-2(c) (in Indiana corporation law a
conflict of interest may be ratified by majority vote of directors); IC 21-9-4-13 (statute determines
conflict of interest exemptions in serving on the Indiana Education Savings Authority); IC 12-1535-20.1(c) (board member in Medicaid drug utilization review with conflict of interest may still
participate in discussion for recommendation or action); IC 27-1-7-12.5(f) (insurance company
director conflict of interest not actionable if “the transaction was fair to the corporation”); IC 2-75-10 (a legislative lobbyist and the lobbyist’s client may authorize the lobbyist’s action if a
conflict of interest develops); IC 30-4-3-5 (conflicts of interest in trusts permitted if authorized by
the court or within the terms of the trust); Spranger v. State, 650 N.E.2d 1117 (Ind. 1995)(even if
an actual conflict of interest existed for defendant’s attorney in murder case, no reversible error
when the conflict did not adversely affect counsel’s performance). See also: 12 Fed. Reserve
System Hearing Rules, CFR Section 263.8 (authority to waive conflicts of interest in Federal
Reserve adjudications).
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II
Post-Employment Rule (“PER”)
41 IAC 1-5-14 (IC 4-2-6-11)
Complainants also allege the Governor will be in violation of the PER if
he serves as President of Purdue University in the future.
We initially note that an investigation may be premature in that the
Governor is not yet the President of Purdue University, a necessary component of
a PER violation.7 The Governor is not yet a “former” state worker. IC 4-2-6-
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IC 4-2-6-11
One year restriction on certain employment or representation; advisory opinion; exceptions
Sec. 11. (a) As used in this section, "particular matter" means:
(1) an application;
(2) a business transaction;
(3) a claim;
(4) a contract;
(5) a determination;
(6) an enforcement proceeding;
(7) an investigation;
(8) a judicial proceeding;
(9) a lawsuit;
(10) a license;
(11) an economic development project; or
(12) a public works project.
The term does not include the proposal or consideration of a legislative matter or the proposal, consideration,
adoption, or implementation of a rule or an administrative policy or practice of general application.
(b) This subsection applies only to a person who served as a state officer, employee, or special state
appointee after January 10, 2005. A former state officer, employee, or special state appointee may not accept
employment or receive compensation:
(1) as a lobbyist;
(2) from an employer if the former state officer, employee, or special state appointee was:
(A) engaged in the negotiation or the administration of one (1) or more contracts with that employer
on behalf of the state or an agency; and
(B) in a position to make a discretionary decision affecting the:
(i) outcome of the negotiation; or
(ii) nature of the administration; or
(3) from an employer if the former state officer, employee, or special state appointee made a regulatory
or licensing decision that directly applied to the employer or to a parent or subsidiary of the employer;
before the elapse of at least three hundred sixty-five (365) days after the date on which the former state
officer, employee, or special state appointee ceases to be a state officer, employee, or special state appointee.
(c) A former state officer, employee, or special state appointee may not represent or assist a person in a
particular matter involving the state if the former state officer, employee, or special state appointee personally
and substantially participated in the matter as a state officer, employee, or special state appointee, even if the
former state officer, employee, or special state appointee receives no compensation for the representation or
assistance.
(d) A former state officer, employee, or special state appointee may not accept employment or
compensation from an employer if the circumstances surrounding the employment or compensation would
lead a reasonable person to believe that:
(1) employment; or
(2) compensation;
is given or had been offered for the purpose of influencing the former state officer, employee, or special state
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11(b). Future events which may occur in the remainder of the Governor’s
administration may also change these investigative results. However, because it
is imminent that the Governor wishes to accept the Presidency upon the expiration
of his term as Governor, we have examined the allegations presented to us by
Complainants and have additionally initiated an investigation for a potential and
future PER violation.
The Governor has also requested an advisory opinion, asking for the
details of the ethics rules which apply through the remaining months of his tenure
as Governor. See Exhibit C, attached.
As a threshold matter, the SEC has determined the PER applies to state
employees moving their employment to a state university. SEC Advisory
Opinion 12-I-2.8
It is also undisputed that if the Governor’s duties trigger the PER, he will
be unable to be employed with Purdue University for one year after leaving the
Office of the Governor. IC 4-2-6-11.
In order to determine whether a violation of the PER might occur in the
future, we examined contracts, bonds and other documents which involved the
appointee in the performance of his or her duties or responsibilities while a state officer, an employee, or a
special state appointee.
(e) A written advisory opinion issued by the commission certifying that:
(1) employment of;
(2) representation by; or
(3) assistance from;
the former state officer, employee, or special state appointee does not violate this section is conclusive proof
that a former state officer, employee, or special state appointee is not in violation of this section.
(f) Subsection (b) does not apply to a special state appointee who serves only as a member of an advisory
body.
(g) An employee's or a special state appointee's state officer or appointing authority may waive application
of subsection (b) or (c) in individual cases when consistent with the public interest. Waivers must be in
writing and filed with the commission. The inspector general may adopt rules under IC 4-22-2 to establish
criteria for post employment waivers.
8

SEC Advisory Opinion 12-I-2 is published on-line at: http://www.in.gov/ig/files/s12-I-2_OMBPE_Misc.Def.pdf.
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Governor and Purdue University. We also conducted interviews and researched
applicable laws. Our findings are as follows.

A
Contracts
If the Governor “administered or negotiated” a contract with Purdue
University, the PER could apply. IC 4-2-6-11(b)(2).
We reviewed all professional service contracts from 2005 to present and
found none between the Governor and Purdue University. We therefore cannot
say that the Governor has “negotiated or administered” a contract with Purdue
University which would require him to wait the 365 days before accepting
employment with the university. IC 4-2-6-11(b)(2).

B
Bonds
Bonds are also considered contracts within the application of the PER.
See footnotes 9 and 10, infra. Pursuant to the Governor’s statutory authority in IC
21-34-10-1, the Governor has advised that although he approved certain bonds as
required by statute, he did not negotiate or administer any of the bonds issued to
Purdue University. He has also alleged that the State Budget Committee minutes
should reflect this in that he did not attend these State Budget Committee
meetings where the bond reviews were made. He contends his involvement was
in subsequently signing the State Budget Committee minutes or bonds which
were prepared after the meetings and decisions and that this was done for
compliance with IC 21-34-10-1.
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We reviewed the minutes of these meetings and could find no evidence of
the Governor participating beyond his statutory approval.
The SEC has addressed this issue previously in at least two Advisory
Opinions, namely 12-I-29 and 10-I-10.10 In both opinions, it was determined that
the state worker did not negotiate or administer the bonds. The Governor’s
involvement appears to be even more removed than in those two circumstances,
in that he was not a member of the State Budget Committee, did not attend the
State Budget Committee meetings where these were reviewed and voted upon,
and did not vote on the projects as did the State Budget Committee members.
We cannot say that the Governor has violated the PER in this respect.

C
Regulatory or Licensing Decision
A Governor’s actions with regard to a state university are not considered,
and to our knowledge has never been urged to be, a “regulatory or licensing
decision” which might trigger the PER. IC 4-2-6-11(b)(3). See e.g. SEC
Advisory Opinions 12-I-2, supra, and 10-I-10, supra.
We therefore cannot say that there would be a violation of the PER in this
respect.
D
Particular Matters
The Governor would also be subject to the PER’s “particular matter”
restriction. Although a particular matter restriction does not require the 365-day
9

SEC Advisory Opinion 12-I-2 is published on-line at: http://www.in.gov/ig/files/s12-I-2_OMBPE_Misc.Def.pdf).
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SEC Advisory Opinion 10-I-10 is published on-line at: http://www.in.gov/ig/files/s10-I10_OMB-PE.pdf
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delay before the post-employment, this restriction prevents a state worker from
ever working on statutorily specified matters if he or she personally and
substantially participated in the matter as a state employee. IC 4-2-6-11(c).
We found none but have instructed the Governor through our advisory
opinion to be aware of this potential restriction. See Exhibit D.
Because of these facts and authorities, we cannot say that there is evidence
to support a finding of a future PER violation.11

III
Qualification Requirements
We are also asked by Complainants to investigate whether the Governor is
qualified to be the President of Purdue University.
Our research reveals no such statutory standards. See: IC 21-23-4-1
(enabling statute for appointment of Purdue president by trustees). We therefore
find no violation of law on this issue. Compare: IC 5-11-1-1 (“The state
examiner [of the State Board of Accounts] must be a certified public accountant
with at least three (3) consecutive years of active experience as a field examiner
with the state board of accounts that immediately precedes the appointment as
state examiner”).
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To those seeking further insight on post-employment laws in general, we respectfully refer them
to our discussion regarding the federal scrutiny and caution that should be used in urging an
interpretation of a PER beyond a strict, statutory construction. See: IG Report, Case Report
2012-06-0165, published on-line at: http://www.in.gov/ig/files/2008-060165.Recommendations_for_2012-2013_Legislative_Session_WEB.pdf, pages3 -11.
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IV
Use of Property
We also received a public request by Indiana Representative Charlie
Brown, House District 3, requesting that we investigate the Governor for issuing a
media advisory about Purdue University, alleging Code of Ethics violations of:
(1) 42 IAC 1-5-12 (use of state property), (2) 42 IAC 1-5-13 (ghost employment)
and (3) future lobbying activity. Exhibit E.
First, we address the two Code of Ethics allegations. We believe we
would find our burden of proof difficult in filing and proving an ethics complaint
alleging that a state Governor and his or her state employee staff are not engaging
in “official state business” and “official duties” for purposes of the rules when
commenting on state university activities. 42 IAC 1-5-12 and 13, supra.
Second, with regard to the allegation of a lobbying violation, this activity
has not yet occurred. A violation would depend on the specific lobbying activity
that might occur in the future. Both the OIG and the Department of
Administration Executive Branch Lobbyist Executive Director have issued public
advisory opinions to the Governor on the rules regarding lobbying restrictions.
Exhibits F and G. As pointed out in these opinions, the restriction on lobbyiing
only applies to the Executive Branch. Under the Executive Branch lobbying
rules, university employees are exempt. Id.

Conclusion
For the above reasons, we find no violations of the Indiana Code of Ethics.
We wish only to exercise what is required of us by law, with the hope that the
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views urged upon us remain focused on our duties, the evidence and the
established law. A copy of this report will be issued to the Governor for
consideration of waiver of confidentiality.
Dated this 16th day of October, 2012.
/s/ David O. Thomas, Inspector General
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