INSPECTOR GENERAL REPORT
2008-06-0165

December 30, 2013

UNIFORM GOVERNMENT CODE UPDATE

Inspector General David O. Thomas reports as follows:

This report documents 2013 activity regarding the Uniform Government
Code (UGC) project by the Office of the Inspector General (OIG) with the
Indiana General Assembly. The OIG is charged by the General Assembly to
recommend legislative changes on public integrity laws. IC 4-2-7-3.

The UGC project involves the re-codification of Titles4 and 5 of the
Indiana Code. Thesetitles define, along with other resources, the business
operation of the Executive Branch of state government and other government
entities. In summary, the proposition of the UGC project is that these many rules,
with nearly 50 years of amendments, could be more user-friendly and accessible
if are-codification organized the rules by topic. The policy reasons in support of
this proposition are outlined in two previous Office of Inspector Genera (OI1G)
published reports. See Exhibits A and B attached.

Phase one of the project was completed in the 2012 Legidative Session.

All crimina offenses within Titles 4 and 5 were codified in the Criminal Code



(Title 35) in Articles 44.1 and 44.2 (IC 35-44.1 and IC 35-44.2). No substantive
changes to these offenses were made.

This second and final phase involves the re-codification of all other
operating rules within Titles4 and 5. A substantial step forward was made in
2013 with the Code Revision Commission (CRC). At the CRC’s October 15,
2013 meeting, the OIG presented a proposed and compl ete re-codification of
Titles4 and 5. See Exhibit C, attached (attachments to the minutes).

The proposal was assigned to the Legidative Services Agency for its
review and expertise, with instructions to proceed and report back in the next
legidativeinterim. Id (minutes).

The OIG continues to be available to provide further research and

information upon request.

/s David O. Thomas, Inspector General



INSPECTOR GENERAL REPORT
2012-06-0165

Sepiember 17, 2012

RECOMMENDATIONS FOR 2012-2013 LEGISLATIVE SESSION

Iuspector General David O. Thomas reports as follows:

This report addresses the jurisdiction and activity of the Office of the
Inspector General (OIG) with regard (o its duty to make recommendations to the
Indiana Legislatore with regard to public integrity laws. IC 4—2-7-3(9).

The OIG now makes the following recommendations with regard to the

upcoming Legislative Session.

1

Uniform Government Code
(Complete Recodification of Titles 4 and 5)

The first phase of clarifying Titles 4 and 5 has been accomplished by
codifying the offenses within those titles. Public Laws 126-2012 and 114-2012,

stupra, codifving the offenses within IC 35-44.1 and 44.2.
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The O1G now respectfully submits lllf;t a second ];Ilase of legislative
codification within Titles 4 and 5 would benefit both the definition of the agencies
and their operating rules,

We addressed this issue in our previously published Inspector General
Report entitled “Uniform Government Code Proposal.”!

Beyond merely codifying the offenses within Titles 4 and 5, the OIG now
respectfully recommends a complete recodification of all sections within Titles 4
and 5 into two categories, namely (1) agency categorizations, and (2) operating
rules, which would further clarify the rules for greater compliance, As addressed
in more detail in the Uniform Government Code report, supra, currently these two
areas are intermixed within both titles.

Our 1’es§arch indicates that such a codification has not occurred since the
“Financial Reorganization Act of 1947.” See: 1C 4-13-2.

Following the same directive of not changing any substantive law when -
previously codifying the offenses, likewise a codification of the remaining
fanguage in Titles 4 and 5 without changing any of the substantive laws might
- also help ensure the success of the project.

Beliéving the benefit in clarity would be immense by categorizing the
governmental agencies and the operating rules into a systematic cociiﬁcaii611
similar 1o other sfates and jurisdictions, we have taken the liberty of doing so ina

draf for Legislative consideration. See Exhibit A, attached.

! 2008-06-0165, published on-line at http:/Avww.in.pov/ip/files/2008.06.0165. UGCProposal. pdf.
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II

Post-Employment Considerations

Another consideration for the upcoming Legislative Session involves an
examinaiion of the Post-Employment Rule (PER) in 42 IAC 1-5-14 and IC 4-2-6-

112 The PER restricts in two ways certain employment by state workers who

2 1C4-2.6-11 _
One year restriction on certain employment or representation; advisory opinion; excepiions

{a) As used in this section, "particular matter" nmeans:

(1) an application;

(2) a business transaction;

(3) a claim;

{4) a contract;

(5) a determination;

{6) an enforcenment proceeding;

{7) an investigation;

(8) a judiciat proceeding;

{9) a lawsuit;

(10} a license;

{11} an econemic development project; or

(12) a public works project.
The term does not include the proposal or consideration of a legislative matter or the proposal,
consideration, adoption, or implementation of a rule or an administrative policy or practice of
general application,

{b) This subsection applies only to a person who served as a state officer, employee, or special
state appointee afier Jannary 10, 2005, A former state officer, employee, or special state appointee
may not aceept employment or receive compensation:

(1) as a lobbyist;
(2) from an employer if the former state officer, employee, or special state appointee was;
(A) engaged in the negotiation or the adiminisiration of one (1) or more contracts with that
employer on behalf of the state or an ageney; and
{B) in & position to make a discretionary decision affecting the:
(i) outcome of the negotiation; or
(i) nature of the administration; or
{3) from an employer il the former state officer, employee, or special state appointee made a
regulatory or licensing decision that directly applied to the employer or to a parent or subsidiary of
the employer;
before the elapse of at least three bundred sixty-five (365} days after the date on which the former
state officer, employee, or special state appointee ceases to be a state officer, employee, or special
state appointee.

{c) A former state officer, employes, or special state appointee may not represent or assist a
person in a particular malter involving the state if the former state officer, employee, or special
state appointee personally and substantially participated in the matter as a state officer, employee,
or special slate appointee, even if the former state officer, employee, or special state appointee
receives no compensation for the representation or assistance.

{d) A former state officer, employee, or special state appointee may not accept employment or
compensation from an employer if the circumstances surrounding the employment or

3
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leave the Executive Branch, First, there is a “365-day cooling off period” for
qualifying employees before going to work for certain employers. Second, and
even if the cooling-off period does not apply, there may be “particular matter”
restrictions which apply for th_e life-time of the particular matlers,

There has been debate as lo whether the PER should be amended, Some
have advanced that the PER should be more restrictive, and many state workers
have expressed concern that the PER is too restrictive.

An example of both contentions occurred in 20 10—09—0233,3 where an
administrative law judge (ALJ) at the Indiana Utility Regulatory Commission
(IURC) was determined not to be in violation of the PER, but was found by the
SEC to be i violation of the related Conflict of Interest Rule in 42 AC 1-5-6 and
IC 4-2-6-9. The application of the PER turned upon whether the IURC ALJ made

the actual “decision” within the prohibitions of IC 4-2-6-11(b)(3), which states in

compensation would lead a reasonable person to believe that:

(1) employment; or

(2) compensation;
is given or had been offered for the purpose of influencing the former state officer, employee, or
special state appointee in the performance of his or her duties or responsibilities while a state
officer, an employee, or a special state appointee.

(e} A writlen advisory opinion issued by {he commission cerlifying that:

(1) employment of}

{2) representation by; or

(3) assistance from;
the former state officer, employee, or special state appointee does not violate this section is
conclusive proof that a former state officer, employee, or special state appointee is not in violation
of this section.

(f) Subsection (I) does not apply to a special state appointee who serves only as a member of an
advisory body.

() An employee's or a special state appointee's state officer or appointing authority may waive-
application of subsection (b) or (¢) in individual cases when consistent witlt the public interest.
Waivers must be in writing and filed with the commission. The inspector general may adopt rules
under IC 4-22-2 to establish criteria for post employment waivers.

% 2010-09-0233, published on-line at: http://www.in.gov/ip/files/2010-09-0233(Storms-
Ethics).pdf.
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relevant part:
A former . .. employee . .. may not accept employment or receive
compensation . . . from an employer if the former state . . . employee . ..

made a regulatory or licensing decision that directly applied to the
employer . . . . (emphasis added).

1C 4-2-6-11{b)(3).

The SEC correctly found that under the PER, the IURC Commission,
rather than the IURC ALJ, made the “decision” m that case, and that although the
Conflict of Interest Rule had been violated by the ALJ while seeking post-:
employment, the PER had not been violated.

Even if this interpretation of the PER in this context is considered to be
ambiguous, which we believe it is not, the rule of lenity supports the SEC’s sirict
interpretation of the PER in this manner. AMask v. State, 829 N.E.2d 932 {Ind.
2003)(when a penal statute is ambiguous and may be interpreted in more than one
way, the interpretation which does not subject the person to the penalty must be
followed); City of FFort Wayne v. Bishop, 228 Ind. 304, 92 N.E.2d 544
(1950)(penal statutes include civil actions if a penalty may be iséued).

For these reasons, the OIG respectfully submits that if an expansion of the
PER is desired, a legislative change must occur.

Pursuant to our charge to make recommendations to the Legislature
regarding public integrity laws, 1C 4-2-7-3(9), the OIG respectfully recommends
that the PER not be amended to be either more or less restrictive for the following

reasons.

A

The 2005 PER may be the strictest in Indiana history. It increased post-
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employment restrictions in at least four ways.

First, prior to its adoption in 2005, there was nofhiing (o slop a slale
employee from going to work for a company that did business with his or her
state agency. The only restriction was in communicating back with the agency,

not the actual post-employment. See: 1C 4-2-6-11 (2004)" and Exhibit B,

*1C 4-2-6-11 pre-2005 stated:

(a) This section applies only:
() to a former state officer or former employee; and
(2) during the period that is twelve {12) months afler the date the former state officer or
former employee had responsibility for the particular matier,
{b) As used in this section, "legislative matter" has the meaning set forth in 1C 2-2.1-3-1.
(c) As used in this section, "particular matter” means:
(1) an application;
(2) u business transaction;
(3) a claim;
(4) & contract;
(5) a determination;
{6) an enforcement proceeding;
{7) an investigation,
(8) a judicial proceeding;
{9) & lawsuit;
(10} a license;
(1 1) an economic development project; or
{12) a public works project.
The term does not include the proposal or consideration of a legislative matier or the proposal,
consideralion, adoption, or implementation of a rule or an administrative policy or practice of
general application.

(d) A former state officer or former employee may not represent or assist a person regarding a

particular matter involving a specific party or parties:
{}) that was under consideration by the agency that was served by the state officer or
employee; and
{2) in which the officer or employee participated personally and substantially through:
{A) adecision;
(B} an approval;
{C) a disapproval,
{D) a recommendation;
{E) giving advice;
{F) an investigation; or
{G) the substantial exercise of administrative discretion,

(€) An appointing authority or state officer of the agency that was served by the former state
officer or former employee may waive application of this section if the appointing authority or
state officer determines that representation or assistance of a former state officer or former
employee is not adverse {o {be public interest. A waiver under this subsection must be in writing
and must be filed with the commission.

{D) This section does not prohibit an ageuncy from contracling with a former state officer or
employee to act on a matter on behalf of the agency.
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aftached (Executive Order 04-10).

In contrast, the 2005 PER restricts for the first time the actual employment
for one year if qualifying conduct occurs. See: PER (42 1AC 1-5-14 and 1C 4-2-
6-11), foofnote 2, supra.

Second, this earlier aljl(l natrower prohibition for particular matters was for
only 365 days, not the current life-time ban for particular matters. Id.

Third, and perhaps the most impactful difference, the 2005 PER
restrictions were made applicable to all state employees, special state appointees,
members of the quasi-agencies (bodies corporate and politic), and the elected state
officers. This is in conirast to the earlier application which applied not only lesser
resirictions, but also fo a very limited group of state workers, namely only the
Governor’s and Lieutenant Governor’s immediate staffs and agency leaders,
Accordingly, there were no post-employment restrictions of any kind for the
majority of the state workforce, including the elected officials. See: Evecutive
Order 04-10, supra.

Fourth and finally, in contrast to the Executive Branch lobbying
restrictions imposed in 2005 through IC 4-2-8, lobbying restrictions, if any, were

minimal prior to 2005, See Exhibit C, attached (Executive Order 04-11).

1-year employment restriction | Nor

Life-time han on particular matters © No
Applicable to all state workers No
Lobbying restrictions No
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Another consideration when determining whether to-change the current
PER should include the constitutional limits in how strict a PER may be, The
federal courts have recently determined that an Ohio post-employment law
violated the governiment workers’ constitutional rights and issued a permanent
injunction against the statule’s enforcement, semellﬁng we would like to avoid in
Indiana. See: Brinkman v. Budish, 692 F.Supp.2d 835 (2010), attached hereto as
Exhibit D.

C

A third reason to observe caution in restricting post-employment further
may be seen in the Indiana 'appellate scrufiny of employment restrictions in the
civil jurisdictions, Although contractual covenants-not-to-compete may have
differences 1o those in governmental post-employment restrictions, the appellate
scrutiny may be insiructive. Specifically, the Indiana Supreme Court has said that
“it is to the best interest of the public that persons should not be unnecessarily
restricted in their freedom of contract....” Raymundo v. Hanmond Clinic Ass'n,
449 N.E.2d 276, 279 (Ind.1983) (quoting Hodnick v. Fid. Trust Co., 96 Ind. App.
342, 350, 183 NLE. 488, 491 (1932)). The court has more recently stated that
“noncompetition covenants in employment contracts are in restraint of trade and
disfavored by law” and will be construed sirictly against the employer. Central

Indiana Podiatry, P.C. v. Krueger, 882 N.E.2d 723, 728-29 (Ind.2008).



D
A fourth consideration in whether to make the PER more restrictive might
include an examination of the results of the SEC in enforcing these newer

standards,

Since the 2005 PER, the SEC to date has issued 47 Formal Advisory
Opinions interpreting and enforcing the PER.’

Those forty-seven (47) SEC 0piﬁi0ns interpreting the PER within the past
eight years are in contrast in volume {o the four (4) SEC opinions interpreting the

less restrictive post-employment rule in the eight years prior to 2005.

SEC Opinions addressing PER

1935 2004 2005-2012

2

In these 47 post-2005 advisory opinions by the SEC on the PER, each of
the applicants was restricted in post-employment, for a total of {17 restrictions
issued against the appticahis_. Prior to 2005, three (3) restrictions were issued by

the SEC.

5. See opinions published on-tine: Littp:/fwww.in.gov/ig/2338 him#fpostemp.
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Restrictlons issued by SEC

2005-2012

!
|
i
195200 |; !

Since 2003, the SEC has also issued at:Jeast seventeen (17) screens to
employees to prevent conflicts of interests which are often related to PER issues.®

In the eight years prior to 2003, three (3) screens were issued by the SEC.

SEC Screens for COls

18 -
16
14
12 1
10 1

[==20 ST ]
P

1995-2G:34 2005-2012

4

In addition lo these SEC restrictions and sereens, the QG legal staff has

% See SEC Formal Advisory Opinions interpreting 42 JAC 1-5-6, itenyized on-line at;
Lt/ www.in.gov/ig/2338 hinwcoidecvote.

Exh. A



issued to state employees 480 Informal Advisory Opinions interpreting the PER

since 2005, showing a further awareness of the PER by state employees.

In summary, we believe that statistics, alone, may not be conclusive in
evaluating the effectiveness of a penal statute. Yet we do believe that this
information provides relevant evidence that the 2005 PER has had a dramatic
elfect both on increased SEC aclivity, effectiveness, and employee awareness.

For all the above reasons, the OIG reports the above information and
stands ready to provide more information and research to the Legislature upon
request.

Dated this 17" day of September, 2012.

/s/ David O. Thomas, Inspector General



Part 1. Elected State Officers

State Officers Generally
Olficers’ Bonds and Oaths
" Offcers’ Deputies

Offteers® Impeachment, Removal, Reslgnation, and Disqualification

Oficers' Leaves of Absence and Appt Preferences for Military Sve.

Governpr
Lieutenant Goveraor
Seceetary of State
Attornay Genegat
Auditor of State
Treasurer of State

Part 2. Administration

Oflica of Management and Dudget
State Budget Agency

Department of Adminisiration
State Personnel Depariment
Oflfice of Technofogy

Olfice of the Inspector General

State Ethics Commission

Governar's Comn, on Minority and Women's Busliness Enterprises

State Employees Appeals Commilssion

Indiana Arls Commisslon

Indiana Recyeling Market Development Board
Commisslon on Forenslc Sclences

Coroners Fralnlng Board

Indiana Lirary and Historical Departmant
Stata GiS Officer

Indlana Cammisslon for Arts and Humanitles In Education

Governor's Resldence Commisslon

Dr. Martin Luther King Ir. Indiana Holiday Commisslon
indiana Advisory Commlssion on Intergovernmentat Relations
Indlana Commlssion for Women

Advisory Committee for Chlldeen Wilh Special Health Needs

Chilldren's Health Polley Board

Commlsslen on Hispanic/Latino Affairs

Governor's Councll For People with Disablifties
Morgage Lending and Fraud Pravention Task Force

Board for the Coordination of Programs Serving Vulnerable
Individuals

Indiama Lotiery Commisslon

Indlana Horse Racing Commlssien

Exh. A
Ex A-|

Current citation
ICA4-2
IC5-4
IC5-6

Applies also te locol govt,
Applies also to locol govi,

IC5-8 Applias olso to locol gout.

iC59

ICA43
IC 4.4
IC 45
IC 4-6 and IC 5-26.5
€a-7
c4-8.1

1€ 4-3-22
IC 4-12
1C 413
IC4-15-2.2
IC4-13.1L and IC 4-34
IC4-2:7
IC4-2-6

In Governor statute

Revised In 2011
Technology Fund Is INSPIRE §

1C4-13-16.5 Staffed hy IDOA

1 4-15-1.5
- IC4-23-2and 2.5
{C4-23-5.5
IC4-236 -
IC 4-23-6.5
1€4-23-7,7.2,7.3,8,9and 10
iC4-23-7.3

iC4-23-12 Superintendent is member

iC4-23-15
1 4-23-24.1

Stoffed by it} Center for lirhan Pollcy
ond the Environment

Staffed by DWD

i€ 4-23-24.2
1CA-23-25
IC 4-23-26

IC4-23-27
1C4-23-28
iC 4-23-29
1CA-23-30

i€ 4-23:30.2

iC4-30

IC 431



Indfana Gaming Commisslon

taw Enforcement Tralnlng Board

State Board of AcCounts

Interstate Jobs Protection Commifssion

integratad Public Safely Commission

Office of Tourism and Indlana Tourism Council

Other entitles:

Department of Carrection Ombudsman Bureau
State Ubrary and Histarfcal Bullding

indiana Histarical Soclety Bulidiag

Department of Chitd Senvlces Ombudsman
indl2na Alfirmative Acllon Office

Criminal lustice Institute

indlana Housing and Community Devefopment Autherity

Publlc Corporations:

indlana Finance Authority
State Museum and Hlstoric Sites Corporation
Indiana Stadlum and Coavention Bullding Authorily

Iadiana Bond Bank

Law Enforcement Academy Bulldiag Cammisston

indiana Economic Development Corparation

indlana Health Informatics Corporatlon

Local eniities

Local Publle Improvement Bond Banks

Lecal Coordinating Council

i€ 4-32.2, 33, 35-36

i€5-2-1-3

IC5-11-1-1

IC5-25

1IC5-26

{C5.29

1€413-1.2
IC4-13-12
IC4-13-12.1
IC4-13-19
G 4-15-12-3
1£5-2-6,61-6.9
IC5-20

€ 4-4-109and 11
iC4-37
IC5-1-147
IC5-4-1.5

JC5:2:2-1

1€5-28
€531

IC5-1-1.4
IC5-2-11-1.6

1€ 5-2 (“{ow enforcement "} should he
In (€ 4 fand grouped vaith ISP et alin IC
10 “Public Safety”}

Allef 1€ 5-25 should be kept together

Should be with law enforeement - IC 5-
36 should be all together

Within iDOA - Ombd. 1

Just the huilding

Contract with IDDA
Within IDOA - Ombd. 2
Within SPD

Aff of i€ 5-20 should go here

Within "Bands and other chltgalinns®

1€ 5-2 lavy enforcement") should be
in IC 4 {and grouped with ISP et ol in IC
10 "Publlc Safety")

AHIC 5-31 moved here

Alocol "quosi agency”™

Evh. A
Ex A-2.
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Part 1, Geheral

Part 2. Purchasing/Finance

Part 3. Contracting -

Pait 4. Meetings and Records

Part 5. Adjudication .

Part 6. Rule Promulgation == -

Part 7. Misc.”

org _ ifo
Employee Rules, Rights, & Benefits
Code of Ethlcs

State Employees' Bill of Rights

Publlc Emyployee Benefits

Saclal Security Coverage (or Public Employees
Public Retirement and Disability Renefita
Public Employee's Retlrement Fund

State Tearhers' fRetirement Fund

Indiana Pablic Pensfon Modernizatlon Act

State Purchasing

Development of Receycled Materials Market
Federal Surglus Properly
Financlal Reorganiuation Act of 1947 )
Internet Purchasing Sites
State Lands Acquisition
State Real Properly
Institutlens General Provistons
‘Bands And Other Obligations
Officers' Fees and Sataries
Accounting for Pablic Fuads
fnvestmeat of Publlc Fuads
Publle Werks
Publle Purchases
federal Ald
Public Purchasing
Public-Private Agreements
Electrenic Digital Signatura hct
Electronic Payments to Governmental Bodies

Loans of State Funds and Morlgagos to State

Contracts > S10M
Statewlde Price Contracls for Cetain Scheol Corporatinn Purchases
of Major Equipment ftems

Brug Testing of employees of Public Works Contractors

Destgn-Rultd Poblic Works Profects

Publtcation of Notices
Public Records and Publle Meatings
Preservallen of Pubille Records

Administrative Ordees and Procedures

Adminlsteative Rules and Procedures

Miscellaneous Provisions

Current cltation
ICA-2-6
102 4-15-10-4
I 5-10
1C5-10.1
1C5-10.2
IC510.3
1€5-10.4
1C: 5-18.5

IC413-1.3
IC4-13-1.4
iCA4-13-1.7
i€ 4-13-2
IC 4-13-17
1C 417
IC 4-20.5
IC 4-23
IC5-1
IC57
ICs-11
513
IC5-16
IC5-17
IC‘S-IB
IC5-22
1€ 5-23
IC5-24
1C5-27
1€4-11

1€ 4-12-13
1C4-13-1.6

1€ 4-13-18
1€ 530

€53
1€5-14
IC 5-15

ICA-21.5
1€ 4-22

€41

See also 1C4-10 from 1897

Repealed
Aequisitlon rules

Spending in prisans

Lacol govt tan - 1804's
SROA here - lecol govt, too

Frony 1855, 1919, 2006

APRA - local gout, too
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STATE OF INDIANA

EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE orben _04~10

23 (23

FOR: SENIOW-LBVEL BEXBCUTIVE BRANCIH IMPLOYRES LEAVING STATE
GOVERNMENT

TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS

WIEREAS,

WIHEREAS,

WHEREAS,

Bxeewtive Branch polieyinakers collaborate closcly with ether mensbors of
their ofTice or ngeney to fulfill their public responsibiities:

Execeutive Branch policymakets sometimes leave stalo government to
wark in the private sector for parties who are affecied by the polioyinaking
decisions of state govenmment: and

the public showld be confident {hnt adeguats protections are in place 1o
ensure Bxecutive Branch policymakers who acee pt employment with
private pariies do not hnve greater qeeess (o their couterparts in state
goverinend;

NOW, THEREFORE, 1, JOSEPH E, KERNAN, by virue of the aullotity vested jiy
nte os Govemor of ihe State of Indisna, do hereby order iat:

ATTEST:

Within twelve months after retirement or termiination of enployment,
the Qoavernor's and Licutannnt Governor's Chief of Staff; Counsel;
Press Secrctary; Deputy Chiefs of Staft} and Palicy Directors shall not
knowingly mmuke, with the intent to influence, any conwrmlcation to o
appearance before any omployee of (he Governor's Office ar
Licutenairt Goventor's Office, or any agency appointing awthority, if
that conununication of appearance is made on behalf of any ather
person (other than the state, an agency, a politiead subdivision, or ather
public institution), in comection with any maller conceming which he
or she seeks official wction by (hat ciployes.

Within twelve months after retirement or termination of eiuployment,
ngency appoinling avlhorities shall not knowinply make, with the
intent (v influcicy, any commmaication to ur appeanince before any
cmployee of e Govemar's Ofiice or Liculenang Qovernor's Offive,
any other agency appointhig anthorily, or any emplayae of the agency
In whiel the appointing atthority served it'that communication of
appeatance s made on belialf of any other peason (other tha the state,
an ugeney, a politicul subdivision, or other public institution), in
canaection with any watler conceming which hie or she seeks official
action by that employee,

INTESTIMONY WHEREOQR, ), Joseph IS,
Kernim, Inve herewith set my hand and eansed 1o
he nffixed the Great Seal of the State of Indiana on
this 27th day of April, 2004,

Joseph 15, Ketnan é ‘

Govemor of lndiuna

Todd Rokila
Seeretary of State
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STATIE OF INIDIANA

EXECUTIVE DEPARTMENT
IMNDIANAPFOLIS

EXECUTIVE onpER . 04-11
FOR: REGISTRATION OF EXECUTIVE BRANCH LOBBYISTS
TO ALL WIOM THESE PRESFENTS MAY COME, GREETINGS:

WALEREAS, many individuals and businesses seek o {nfluence the decistons ol 1he Bxecutive
Branch of governntent relating to poficies, pracurciuent, and other business:

WHEREAS, (he Exeentive Branch decisions that these individuals and businesses seek o
mnftuence involve e expenditure of billions of taxpayers’ dollars ond the
operations of all aspeets of govermment;

WHEREAS, tis imporiant il Bxeculive Branch business be comducted in the mosl
uansparent manner possible, so hat citizens have full information about efforts
direcled at influencing Excentive Branch pobieles and procurement, Ineluding
funds expended by private Individuals and businesses in an efMord to lnNuence
{liese matters; amd

WHEREAS, the Genera} Assenibly afready has undertaken a similar process 1o register parsons
wiio tobhy the Geucral Assembly by establishing (i Lobby Registeation

Commission and procedures for Joblbyists o register and cepost their aetivities and
expendituies,

NOW, THEREFORL, 1, JOSEPII B, KERNAN, by virtue af the authorlty vested in me as
Govemor of the State of Indinun, do heteby arder that:

1. The Commisstoner of the Indiana Department of Administraton (b "Conmissioner™
shall promulgate rutes requiring registration for individuals who lobly the Execwlive
Braneltin order to influcaee Bxecutive Braueh actign (fhe “Executive Branch Lobbying
Rufes"),

2. For purposes of the Bxecntive Branch Lobbying Rules, "lobby” meaus contacts made to
promaote, supporl, influence, modify, oppase, or delay the outcame of an Hxeeutive

Branch action by divect communication with designated Bxecutive Broneh officials and
einployees,

3. The Exccutive Branch Lobbying Rules shall réquire sneh tobbyisis to report their
labbying sctivities to the Commissioner on at least & semi-annval basis,

1. (e Conunissioner shall be authorized 16 create enforesntent mechanisms (or the
Executive Branch Lobbying Rules to the extent permitted under npplicable faw,

5. The Comulssioner shall subidt proposed Bxecutive Beanely Lobbying Rules for
inclusion in the Indinna Register no later than July 5, 2004,

6. Mothing herein shalt restret the Commissioner's antharity, fhrough the sulemaking
process, to promulgate the Excentive Branch Lobbying Rules with sueh definftions,
stundueds, and requitements us the Commisskoner deems (0 he in the best interests of
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IN TESTIMONY \WIHEREOQY, | Joseph B, Kernun, -
biave Lierewith set my hand and cansed to be affixed the
Greal Seal of the Slate of Indiana an this 271 day of April,
200,

Joseph . ﬁenmn—'m‘@‘kmug

Govemar of Indiava

ATTEST: Todd Rokita
Secrefary of $late
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Westiw,

692 F.Supp.2d 855
{Cite as: 692 E.Supp.2d 855)

C
United States District Courl,
8.D. Ohdo,
Weslern Divislon,
Thomas E. BRINKMARN, Jr,, et al., Plaintffs,
v
Armond D. BUDISH, Speaket of the Olio House of
Representatives and Clairman of the Joint Legislative
Ethics Committee of the Ohio General Assembly, et
al., Defendants.
Case No, 1:09-cv-326.

Feb, 17, 2010,

Background: Advocacy organization and its mem-
bers filed action against comuitice of Ohio General
Assembly with responsibility for governing forer
meimbers of General Assembly with respect to siate
ethics laws, alleging that “revolving door” stalute
violated First Amendment and Equal Protection
Clause, Plainiiffs moved for summary judgment.

Haldings: The Distrlct Courl, Susan §. Do, Chief
Judge, held that;

{11 sirdel scrutiny applied to analysis of whether Ohio
revolving door staluie violated Firsl Amendment free
speech clause;

{23 compeliing interests existed for State of Chie to
enact revolving door slatute, as applied to compen-
sated lobbying, but not as to uncompensated lobbying;
(31 preventing fonmer gencral assembly imembers
from: having speclal access lo lepisialive process did
not coustitute compelling interest for Siate of Obhio to
cniact revolving door slatie;

{43 revolving door statute had 201 been narowly {al-
tored 1o achieve objectives of avolding cormplion or
appearance of corruplion; and

{51 permanent injunction was warranted o enjoln
euforcement of Olio revolving door siatule.

Motion granted,
West Headnotes
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First Amendment free speech clause, since statute
severely burdened Fivst Amendment rights of ad-
vocacy group by prolibiting it from using former
general assembly member as its advocate before pen-
eral assemnbly, L).5.60 A, Congi Anmad, |y Ghio O
& L8R3 A Ay

oy Conslilu(lmml Law 92 €-71681

1 Conslituiional Law
ANV Freedom of Speech, Expression, and

Exh- A
Ex D+

AN Thamean Bontave Mo Clainy s Nirie 118 MNaaz Wavke



692 1°.Supp.2d 855
{Cltc as: 692 F.Supp,2d 855)

Press
92X VIl(F) Politles and Elections

92k10681 k. Political speech, beliefs, or
aclivity in genesal, Most Cited Cases
First Amendment protection is af its zenith for core
potitical speech which involves interactive comom-
nication concerning polilical change. US.CA,
Const.Amend. 1.

151 Constitutlonal Law 92 €521460

92 Constilutional Law
92X VI Political Rights and Discrimination
92k 14460 k. In general, Most Cited Cases
When a state places a severe or significant burdenona
core political right, ihe provision must be narrowly
tatloved and advance a compelling state inlerest,
US.CA, Const. Amend, L.
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Q2XVIN(AYE In General
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The right (o choose a spokesperson to. advocate a
group’s collective views lics implicit in the speech and
association rights guaranteed by the First Amendment.
U.S.C.A. Const.Amend, 1.
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3411 Enaclment, Requisites, and Valklity in Gen-

eral
361k24 k. Labbying or misconduct, Most

Cited Cases
Avolding coruption, ie., prevention of unethical
practices, and appearance of cormiption, i.c., bolster-
ing pubiic's confidence in integrlly of government,
were compelling interests for State of Ohio to enact
revolving door stalute, thal prohibited any member or
employee of general asseimbly afier leaving such em-
pleyment or service from representing clients on any
matier before peneral assembly for one year, as ap-
plied to compensated lobbying, but not as to uncom-
pensated lobbying, on elaim that stntule violaled Kirst
Amendment free speech clause, since governincnial
interest in preventing corruplion or appearance of
cormyplion was fimited to quid pro quo corruption.
WS.C.A, Const.Amend, |; Qhio R,C, § 102, 03( A

4).

‘181 Constitutlonal Law 92 €%1721

92 Constilulional Law

92XV Freedom of Speech, Expression, and
Press

92XVHI(F) Politles and Elections
92k1721 k. Lobbying. Most Cited Cases

Statutes 361 €24

361 Statutes
361 Enaclmenl, Requisites, and Validity in Gen-
eral
36124 k. Lobbying or misconducl, Mosl
Cited Cages
Prevenling former gencral assembly members from
having speolal access to legislalive process did not
gonslitule compelling interest for State of Ollo (o
cnact revolving door stalute, that prohibiled any
member or employee of general asseimbly after leav-
ing such employment or service from representing
cifenls on any matler before general assembly for one
year, on claim that statute violated First Amendment
free speeeh olouse, since political cormpiion did not
necessarily follow from special access to elected of-
ficials or favoring speaker and appearance of infly-
ence or aceess would not cause clectorale to lose failh
in democracy. U.S.C.A, Const. Amend, I; Ohlo R.C,

§.102, 03¢ AY 4},
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191 Constitutionnl Law 92 €2 1721

92 Constitutional Law
92XVILE Freedom of Speech, Expression, and
Press )
92XVIIF) Politics and Elections
92k1721 k. Lobbying. Most Cifed Cases

Statuies 361 ©=024

361 Stalutes
3611 Enactment, Requisiles, and Validity in Gen-
eral
36tk24 k. Lobbying or misconduct. host
Cited Cascs
Ohie revolving door slatute, that prohibiled any
member or employee of general assembly afier leav-
ing such employment or service from representing
clieits on any maller before general assembly for one
year, had not been narrowly tailored to nchieve ob-
Jectives of avoiding corruption or appearance of cor-
ruption, on eclaim that statute violated First Amend-
ment free speech elause, since temporally limited
restriction did not address concern agains( quid pro
quo corruption, statule restricled both compensated
and uncompensaled lobbying, and it did not restrict
other behaviors or eetivities that might have given rise
to  actual  or porceived coruption, US.CA,

Const.Amend. I; Ohlo R.C, § 102, 03( A)( 4).

110t Constitutional Law 92 €521506

92 Conslitutional Law

92XVl Freedom of Speech, Expression, and
Press

92X VII(A) In General
92XVHI{AM In General
92k1506 k. Strict or exacling serutiny;

compelling interest test. Most Cited Cases
On a claim that a statule violates First Amendmoen{
fiee speech rights, the quantum of empirical evidenee
needed lo satisfy hicightened judicial serutiny of feg-
islative judgments will vary up or down with the
novelty and plausibility of the justification raised,
W.S.C.A. Const.Amend. 1.

{L1] Constitutlonal Law 92 €+21508

92 Constitutional Law
92XVl Freedom of Speech, Expression, and
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Press

92X VII{A) In General
Q2XVII{AY In General
921505 k. Narrow lailoring. Most
Ciled Casey

Constiutlons! Law 92 €72 1506

92 Constitutional Law

92XV Freedom of Speech, Expression, and
Press

92XVIL(AY In General
92X VITKAY In General
92k1506 k. Strict or exacting scrutiny;

compeling hiterest test, Most Cited Cases
Counrls do not accepl mere conjeclire as adequate to
catry a First Amendment [ree specch burden, when
analyzing whether a slatute is narrowly tailored to
achieve compeliing povernmental interests. LL.S.C.A.
Const.Amend. 1,

$12] Injunciion 212 €29

212 Injunclion
2121 Nature and Grownds in General
21248) Grounds of Relief

212k9 k. Nature and exislence of right re-
quiring prolection. hos{ Cited Cases _
Before granting a permanent injunction, (e patly
seeking relief must demonstrale that: (1) il has suf-
fered an iveeparable injury; (2) reinedies available at
law, such as monetary damages, are inadequate {o
compensate for that injury; (3) considering the balance
of hardships Lelween the plaintiff and defendant, a
remedy in cquily is warranted; and (4) tho public in-
terest would not be disserved by a permanent injunc-
tion.

113} Injunctlon 212 €=29

212 Injunction
2121 Nature and Grounds in General
212113) Grounds of Relicf

212k9 k. Nature and existence of right re-
quiring protection, Most Cited Cases
The party seeking a permanient injunction must eslab-
lish success on the merits rather than a probability of
suceess on (he merils.

141 Clvil Rights 78 €521456
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18 Civil Rights
78111 Yederal Remedies in General
78k 1149 Tnjunction

18k1456 k. Other particular cases and con-
texis. Most Ciled Cases
Permanent injunciion was warranfed to enjoin en-
forcement of Ohlp revolving door statule, that pro-
hibited any member or employes of general assembly
after leaving such employment or serviee from rep-
resenting clients on any matier before genoral assem-
bly for one year, on claim that statule violated Fivst
Amendiment free speech clause, since statute violated
Fivst Amendment, even minimal infringement npon
Flyst Amendment rights resulled in Iireparable harm,
there were no available remedies at law that were
adequate to compensale for foss of First Amewdinent
rights, nod it always was in public Inlerest to prevent
violation of constitntional rights,  UW.S.C.A.
Const.Amend. 1; Olio R.C, § 102, 030 AYX ).

{15} Civll Rights 78 €721450

18 Civil Rights )
181 Federat Remedies in General
78k 1449 Infunciion
78k 1450 k. In gencral, Most Ciled Cases

Even a minimal infringement upon Flrs{ Amendmen{
free specch rights results in lrveparable haym, as re-
quired for a permanent injunction to issue, U.S.CA,
Const.Amend, 1.

L16] Clvil Rights 78 €1450

78 Civil Righis
181U Federal Remedies in General
78k 1449 Injunction
78k1450 k. In general. Most Ciled Cases

There are no available remedies at law, as required for
a permanent injunciion to issue, that are adequale {o
compensaie for a loss of First Amendment [kee speech
rights, 1.8.C.A, Const. Amend, 1.

L17] Clvil Rights 78 €521450

78 Civil Rights
18111 Federal Remedies in General
A8k [ 449 Injunetion

Prevention of the violation of a parly's coustitulional

€
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rights is atways in the pubHe interest, as required for a
permanent injunction to issue.

West Codenotes

Held UnconstitationalOlijo R.C, § 102.03(A)(4) #8358
Clwistopher R. Floney, Joshus Braden Bolinger, Fia-
ney, Stagnare, Saba & Patterson Co,, LP.A,, Cin-
cinmati, OH, Curt Cayl Hartman, Amelia, OH, for
Plaintiffs,

Kent M. Shimeall, Jeaunine R. Lesperance, Ohio
Atfarney General's Office Constitutional Offices See-
tlon, Nick A, Soulas, Jr, Columbus, OH, Peter 1.
Stackpole, City of Cincinnati, David Todd Stevenson,
Cincinnati, OH, for Defendants.

ORDER GRANTING PLAINTIFIS MOTIOM FOR
SUMMARY JUDGMENT AND ISSUANCE OF A
PERMANENT INJUNCTION AND DENYING
DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

SUSAN L DLOTT, Chief Judge,

‘This matter is before the Court on Plainti{fs' Motion
Tor Swmmnry Judgment and the Issuance of a Per-
maoent Tijunction {doc. 29) and Defeadants'
Amended Motion for Summary Judgment (dac. 34),
Plaintiffs in this case challenge the constitutionality of
Ohio_Revised Code (“O.R.C.™) § 102.03(A)4), o
slatule which prohibits former members of the Gen-
eral Assembly froin representing another person or
organizalion Lefore the Ohio General Assembly for a
period of oue year subsequent to ihieir departurs from
office. The Conri previously issued an Order Granting
Maotion for Preliminary Tnjunction (“Injunction Or-
des™ temporarily enjoining enforcement of §
102.03(AX4). For the reasons {hat follow, the Court
GRANTS Plaintifty' molion, DENIES Defendants’
niotion, and PERMANIENTILY ENJOINS enforce-
ment of § [02.03(A)(4).

1. BACKGROUND
A, Factual Background

Plaintiffs are Thomas E. Brinkman, Jr., the Coalition
Opposed o Additionnl  Spending and  Taxes
{("COAST"), and Mark W. Milfer. COAST is an or-
ganization which advocates for the resirainl of gov-

xh . A
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ermment taxing and spending in Ohio on the local,
stale, and national level, (Doc. 29-1 ff 2, 8-9.) B¢
COAST conducts advocncy aciivitles in numerous
ways, including operating a blog, pubishing an email
nowslelier, sending press releases, and direct lobby-
ing. (Jd. §3.) COAST has directly lobbied legislators
througls its leadership and by leslimony before legis-
lative bodies. {Id. § 4.} Presenily, COAST secks to
advocate on a number of budgetary issues before the
Ohiio General Assembly, including advocating against
proposed operaling subsidies for the Underground
Railread Freedom Center. (Id. at §5.}

N1, Relerences {o Plaintifls' Proposed Un-
disputed Facts (doc, 29-1) are limited to
those facis Defendants admitied to be tue in
Defendanis’ Response (doc. 38).

*859 Boilh Brinkman and Miller are membets and
supporters of COAST, and Miller serves as the iteas-
urer of COAST. (4. §if] 8-10.) Brinkman served in the
Ohie General Assembly from January 2001 wuntil
" December 2008, (Doe, 31-2 4 1) B Brinkman has
sought to represent COAST before the Ohio General
Assembly an wncompensated basis. 22 (Doo, 31-2
2, 6.} However, Q.R.C. § 102.03(A)(4}, as wrillen,
prohibited Brinkman from representing COAST be-
fore the Ohio General Assembly or any of ils com-
millees from the date fie {efl the General Assembly
E;;ough Janwary 1, 2010. (Id. 514, 5; Doc. 29-1 § 10.)

FN2. References to Defendants' Proposed
Undisputed Fagts {doc. 32-1) are limited lo
those facts Plaintiffs admilied to be true in
Plaintiffs’ Response {doc. 37-1),

EN3. The parties have stipulated that
COAST paid Curry Printing  Compa-
ny-which is owned by Kathy Briskman, the
wife of Plainti{f Brinkmang-approximately
$13,195.00 for printing services porformed
on its behalf between January 1, 2001 and
Janvary 1, 2009, (Doc, 31-2 7))

FN4. The Courl recognizes that Defendants
were prohibited from enforcing OR.C. §
102.6MA)(4)} against Brinkman or any for-
mer member of the Chio General Assembly
from the August 4, 2009, the date this Court
granled a prefiminary injunctlon against

Page 5

Defendants, through the present date,

Additionally, in Bbis Affidavit, Brivkman
states that he declined to join the Ohio
League of Canservalion Volers and the
Right 1o Life of Greater Cincinnali because
O.L.C. § 102.03(AN4) would have pre-
vented him from representing the groups
before the Ohio General Assembly in
2009,

Defendants ave the Johit Legistative Ethics Commillee
(“ILEC"), a iwelve-member comuniitee of the Ohio
General Assembly with responsibilily for governing
former members of the General Assembly with re-
spect to stale ethles laws; Armond D. Budish, a
member of the Ohio louss of Representatives and a
member and chairnmit of JLEC; eleven othier members
of JLEC; ¥ Topy W, Bledsoe, the executive dircctor
of JLEC; Joseph ‘t. Deters, the Hamilion County
Proseculing Atlomney; Ron OBrien, the Franklin
County Prosecuting Atforey; Richard C, Pleiffer, Jr.,
the Cily Aitomey for the City of Colombus; and John
P, Curp, the City Solicitor for the Cily of Cinclnnati,
Delendants Deters, O'Bilen, Plei{fer, and Curp are
sued in leir official capacities only. (Doc. 4 §20.)

N3, Bill Hareis, William Batclhelder, Capri
Cafaro, Louis Blessing, Joln Carey, Jennifer
Garrison, Mat [huffman, Dale Miller, Sue
Morano, Tom Nichaws, and Mallhew
Szollosi,

JLEC ia responsible for enforcement of O.R.C, §
102,03 A4 and wonld be the body fo recelve or
infilate complaints against Brinkman for violations of
the statute. (Doe. 29-F §33.) ILEC also is eipowered
{o investigale complainls or charges for violations of
the slatute. (Id, § 34.) ICJLEC detevmines by a pre-
ponderance of the cvidence that § 102.03(AY) bas
been violated, it must report the viclation to the ap-
prapriate proseculing anthority, (Id, 135.)

" I, Procedurat Backgronnd

Plaintiffs filed their initial Verified Complaint and a
Motion for Temporary Restrabning Order and Pre-
liminary Injunction on May 11, 2009, They filed an
Amended Complaini on May 12, 20092 Defendants
opposed the issunnce of  femporary restraining order
and preliminary infunction, On August 4, 2009, the
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Court issted the Injunction Order preliminarily on-
joining the enforcement of O.R.C, § 102.03(A)4}.
The pariies therealler engaged in discovery and filed
the pending summary judgment motions, Plaintills
%860 now seek and Defendnnts oppose the issuance of
a permanent injunction enjoining the enforcement of
OR.C, § 102,03(A)4). Plaintiffs contend that the
stafute violales the First Amendment and the Equat
Protection Clause both facially and as applied,

FNG6. Plaintiffs filed Nolice of Verification of
Amonded Complainl on May 29, 2009, (Doe.
iL)

II, THE STATUTE
Ohio's revolving door statute provides in relevant part:

{4) For a period of one year afler (lie conclusion of
employment or service as a member or employee of
the general assembly, no fonmer member or em-
Ployee of the gencral assembly shall represent, or
act in a representative capacity Jor, any person on
any matfer before the goneral assembly, any com-
milles of (he general assembly, or the conirolling
board.... As used in division (A)(4) of this seclion
“person® does not include any siate agency or po-
litical subdivision of lhe staie.

O.R.C, § 102.03(A)1).

“Matter” js defined in the statule to mean “the pro-
posal, consideration, or enactment of statnies, resolu-
tions, or conslitwtional amendments.” Q.R.C. §
HO2.03{ANS). To “represent” includes “any formal or
informal appearance before, or any wrilten or oral
conmmication wiih, any public agency on behail of
any person.” Jd. Under the Ohio Revised Code gen-
erally, a “person” is defined as “an individwal, cor-
poration, business (rst, estale, tmst, partnership, and
association,” O.R.C, § 1.59(C), but (he specific statute
clarifics that “person” docs nof include “any siate
ageucy or political subdivision of the state” for pur-
poses of Q.R.C. § 102.03(A)4). Violation of the
statute is considered & misdemeanor offense of the

first degree. See O.R.C. § 102,99(13).

JLEC has issued a memorandum Interpreting O.R.C. §
192.03(A)(4) to apply to both compensated and un-
compensated lobbying by former members of General

Page 6

Assenibly on belialf of another person, (Doo, 20-1 4
40-42.)

IHl. STANDARDS GOVERNING MOTIONS
FOR SUMMARY JUDGMENT

Federal Rule of Civil Procedure 56 governs motions
for swmmary judgment, Smnmary judgment is ap-
propriate if “there is no genwine issue ag to any male-
rinl fact” and “lhe movant Is entilled to judgment as a
matter of law.” Fed.R,Civ,P. 56{c}i2), On a motion for
summary judgmeni, {he movant has the burden of
showing 4hat o genuine issues of material facl are in
dispute, aud the evidence, together wilh all inferences
that can permissibly be drawn therefron, must be read
in the fight most favorable to the parly opposing the
motion. Matsushite Elec, Indus, Co,, Lid. v, Zenith
Radle Carp., 475 1.8, 57, 585-87, 106 5.Ct. 1348,
89 L..Gd.2d 338 {1986). ‘

The movant may supporl a motion for sumumary
judgment will afiidavits or other proof or by exposing
the lack of evidence on an issue for which the non-
moving party will bear (he burden of proof at trial.
Celotex Corp, v, Catyeli, 477 U.S, 317, 322-24, 106
8,01, 2548, 91 L.Ed.2d 265 (1986). T responding io a
stiminary judgment motion, the nonmoving party may
1ot rest upon the pleadings but must go beyond lhe
pleadings and “present affirmative evidence in order
to defeat a properly supposted motion for swmmary
Judgment.” duderson w_Libeviy Lobby, fne, 477 1S,
242,257, 106 8§,Ci. 2505, 91 L,Ed.2d 202 (1986}, The
nommoving parly must “sel out specific facts showing
a genuine issue for trial,” Fed R.Civ.P, 56(c}{2). The
Court's task is not “lo weigh the evidence and deter-
mine the truth of the matter buf {o determine whelher
there Is a genuine issne for trial.” Liberty Lobby, 477
LES. 81249, 106 S.Ct, 2505, A genuine issue for *861
{rial exists when there is sufficient “evidences on which
the jury could veasonably find for (he plaintiff id, at
252, 106 S.Ct. 2505,

1V, ANALYSIS
A First Amendment

[11{2} The Fist Amendment io the Uniled States
Constitution provides that “Congress shall make no
Iaw ... abridging the freedom of speech, .., or the right

saple pergenbly Io ibsombls, aud (6 pelifioi
of forredress of grievances.” U.S. Congt,

© 2010 Thomson Reuters. No Claim lo Orig. US Gov. Works.
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anend {. “The Fourigenth Amendment oxtends (hese
prohibitions against the Siates.” Citizens for Tax He-
forn v, Deters, 518 F.3d 375, 379 (Gi Cir.2008), cert.
dented, Oirm v. Citizens for Tax Reform, -~ U8, -

! ! aclwuy See F. TC W Su)c'um Court
'nml'erl; ers Adssi 'I‘JSUS 4!1 426 llO%Cl._?()S

=AY
fully: protecied: [)y lig First: s, Raberts,
468 U.8. at 627, 104 8,C1, 3244 (chamclenzlng lob-
bymg as hemg ‘worthy of constitutional prolection

‘he s appropil
regulmion .See. e. g, Meintyre v, Ollw Elections

Comm', 514 418, 334,356 0, 20, 115 8.Ct 1511, 131
L.Id.2d 426 {1995} (“The activities of lobbyisis who
have direct access to elecied representnlives, if un-
iisclosed, may well present the appearance of cor-
ruption,”); United States_ v, Horviss, 347 1.8, 612
625, 74 S.CL 808, 98 L.Ed. 989 (1954) (upholding
registration and reporting requirements for Congres-
sional lobbyisls).

[31i4){21 Plaintiffs contend that OR.C. §
102.03(A)4) violates the TFirst Amendment bolh fa-
cially and as applied. The sialute prohibits former
imetnbers of the Ohio General Assembly from repre-
senting another person or enlity (excepl for a sfate
political subdivision} on mallers Defore the Ohio
General Aqsemb!y for a period of one year aller they
leave office.™ The Court found in the Injunction
Order that the constitutionality of § 102.03{A)(4)
should be examined under a stifct Sonifiny: l')ilplyﬂa
and Defendanis now appear (o concede lhis issue,
(Doc, 16 at 8-10; Doc. 34 at 6-7.) As slated above,
lobbying “is fully protected by the First Amendment.”
Superior Comrt Trigl Lawevers Ass'n, 493 U.S, at 4206,
110 8,Ct, 768, First Amendiment protéetion is “at ils
zenith™ for “core political speech” which involves
“Interactive conununication concerning  polilical
change.” Buckiey vw._Amer, Const, Leny Foumd., 525
U.S. 182, 186-87, 119 S.Ct. G36. 142 L.Ed.2d 599

(1999%: see also Hugdies v, Region VIT Area Apency on
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dAging, 542 F.3d 169, 185 (Gih Cir,2008) (“Speech
advocnlins, & campnign o aﬂ"ect govermnent policy is

zetts. zor Tux Rv(wm. 518 f-3‘<i al 187 (cnmg
#8620 eyer v, Grany, 480 U.S, 414, 423, 108 S.CL

1880, 100 [,.12d.2d 425 (1988); Timmens v. Twin Cit-
ies_Area New Partp, 520 US. 351, 358, 117 8.Ct.

1364, 137 1.Ed.2d 589 (1997)).

N7, The stalule prolidbits former memnbers
fiom acting on matiers before the Ohio
General Assenbly, its commitlees, or a con-
rolling board. OR.C._§ 102.03(AYA). Yor
simplicity, the Courl wili refer 1o all threo
lypes as matlers before the Ohio Genelai
Assembly,

{6] The staluie operated in this instance to prohibit
Brivkman from represéuling COAST on malters be-
fore the Ohio General Assewnbly. “The Fitst
Amendment protects appellees' vight not enly io ad-

_vocate their cause but also lo select what they believe

to be the mosl effective means for so doing.” Moyer,
486 U,8, at 424, 108 S,Ct. 1886 see also NatT Ass'n of
Secial IPorkers v, Hornvooed, 874 F.Supp. 530,537n. 8
{D.R1.1995)  (“flincorporaled  within  the  Firsi
Amendment protection of lobbying are the practical
concemns of effectiveness and econontic constraints,”),
rey d on olhe.' g:aamc.’s, 69 F.3d 622, Ltkewsse, “(he

ghts. gudranteed by Alie- First>Amendment.”
Frateryal Order of Palice v. Mayor and City Counell
of Ocean City, Md., 916 F.2d 919, 923 (ih Cis, 1990);
cf O'Brien v, Leidineer, 452 FESupp. 720, 725
(5.D.V0a.1978) (“The right to advocate would be hol-
los indeed if ihe siate, rather than the associntion's
members, could select lhe group's advocale.”) The
statule soverely burdencd Plaintif¥s’ First Amendment
rights by prohibiting COAST from using Brinkman as
Hts advocate before the General Assembly.,

1, Compelling Government Interest

lerqsl'{\mi is narm\ ¥

Exh. A
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© 2010 Thomson Reuters, No Claim to Orig. US Gov, Works.



692 F.Supp.2d 855
(Clte as: 692 F.Supp.2d 855)

Citizens for Tax Reform, 318 F.3d at 387, Defendants
profier the Atfidavit of Defendant Tony Bledsoe, the
execulive director of Defendant JLEC, (o establish the
State of Ohio's compelling inicrests. Bledsos states
mat tlle GenenE Assembl enacled § 102.03(AY4) to

nay bein_
governnient policy; (Bledsoe Aff 1[ 4 )

Plalniiffs afiack these pwrported justifications on
mudtiple grounds. To begin, Plaintiffs assert that the
Courd need not accept Bledsoe's statemenls as tue
hecause Le offers 'mere post-hoe justifications which
are aol based on his personal knowledge of the Gen-
eral Assembly's intent in enocting § 102.03(AM4),
However, Plainiiffy' argument discounts Bledsoe's
experience as the execulive director of JLEC, the body
entrusted o enforce 3 102.03{A)4). Moreover, this
Court in the Injunclion Order implicitly recognized
that substanfially similar justifications could be
gleaned from the text of the statule. {Doc, 16 at [ 1))

Plamtlffs a!so atlduk lhe. merits of each proposed jus-
\ ¢l of Defeidaits!

i 1¥. As to the
fiest justification, Bledsoe states that Ohio “lins a
com;)cilmg interest in provenling logislators from
taking official acls in exchange for employment as a
lobbyist immediately npon leaving the legislature.”
(fd. ¥ 5.) Similarly, as to the second justification,
Bledsoe states that Ohio has an inferest in bolstering
the public's confidence In the inlegrity of slate gov-
ernment-regardiess of any actual cornipt or unethical
practices-because of past instances of govermment
corruplion. (Bledsoe*863 A, § 6.) Federsl cowrls
have found that the analogous interests of preveniing
corruption or the appearance of coruption are com-
pelling governmental interests. See, eg., Nixon v
Shrink Mo, Gov't PAC, 528 U.5, 377, 388-89, 120
S.CL 867, 145 1. Bd.2d 886 (2000} (recognizing as
compelling interests tho restricting of quid pro guo
corruption, {he appearauce of corruption, the appear-

" ance of improper influence, and opportunities for
abuse); North Caroline Rieht fo Lifi,_hic. v. Bartlen,
168 V'.3d 705, 715-16 (4h Cir,1999) (identifying as
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compelling state Interests in the lobbying context
prehibiting corruption and the appearance of cormip-
tion}; Ohia v, Nipps, 66 Obio App.2d 17, 21, 419
N.E2d 1128 (1979 (analyzing a more resiriclive
predecessor slatule and holding fhat Ohio had com-
pelting interest to resirict vnethical practices of em-
ployees and public offtcials).

Imporlantly, the Supreme Court recently has empha-
sized that the “governmental inlerest in preveniing
corruption or the appearance of corruption, {is] limited
{o quid pro quo comuption.” Citizens United v, Fed-
eral Election, --- 1.8, -, 130 8.Ct. 876, 909, ---
LEd2d ---- (2010}, Defendants coneede that iheir

first wo justifications “depend wupon the payment of
compensation to the former-legisiators,”” (Bledsoe
Aff. 9 8.) Accordingly, the Courd finds that Detend-
ants' lirst two purported justificalions are compelling
interests for resfricting compensaled Iobbylng by
former members of the General Assermbly.

i ta
ori 7@2&5‘1‘ Defendanls rcspoud
that the third Jtlsiihc fon constitutes a compeiling
interest supporting O.R.C, § 102.03(AY4) regardless
of whether the former legislators are lobbying on
compensatesd or uncompensated basis. Bledsos states
that the third justification “reflects the Stale of Ohio's
interesl in proventing former legislators from using
their ¢lose relationships with former colleagues and
special knowledge of the legislative process {o gain
access ns lobbyists i ways that provide them vnequat
access fo public officials [in comparison] to that of
others petitioning the government, and thereby allow
them to play an undue role in crafiing and passage of
legislation.” (Bledsoe AfT. § 7.) Plaiulifls atack this
justification as an wnlawful altempt to “level the
playing field,”

Premised on mistrust of governmendal power, (lie
Figst Amendment stands against atlempts 1o disfa-
vor ¢erlain subjects or viewpoints, Prohibited, too,
are reshiictions distinguishing among different
speakers, allowing speech by some buf not others,
As instraments to censar, these calegories ave in-

Exh. A
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terrelated: Speech restrictions based on the identify
of {he speaker are all too oflen simply a nicans to
conlol gonlent.

Quile apatl from the purpose or elfect of regu-
lating conlent, morcover, lhe Governmenl may
conmit a constitutional wrong when Ly law it
identifies ¢erfain preferred speakers. By taking the
right fo speak from some and giving it to others, lhe
Government deprives the «disadvantaged person or
class of the right 1o use speech (o sirive lo establish
waorth, standing, amnd respect for the speaker's voice.
The Govermment may not by these means deprive
the public of the right and privilege to delermine for
ilself whal speech and speakers are worthy of con-
stderalion. Ihe First Amendment protects speech
and speaker, aud the ideas that flow from each.

Citizens United, 130 5.CL. at 89899, The Supreme
Court concluded 1hat “|wle find *864 no basis for the
proposition that, in the context of political speech, the
Government may mpose resiticlions on cerlain dis-
favored speakers.” i ut 899, Moreover, the Supreme
Courl tejected the suggestion Lhat political corraplion
necessarity follows from (he facl that a speaker may be
favored by or have special access o elected officials.
Id. al 910-1t. “The appearasnce of influence or access,
farthermore, will not cause the eleclorate o lose faith
in our democracy.” {d, Though the Supreme Court
spoke in the specific context of corporate expenditures
to advocale for the election or defeat of a candidate, jd.
at_886, the Supreme Courl's reasoning refuies the
prontise that O.R.C. § 102.03(A)d) i3 necessary o
preven! former General Assembly members from
having special access (o the legislative proeess.

campellmg goven‘unenlal
102.03(AXA) as applled to uncmupens-\tcd lobbying
The Court holds that § 102.03(AX4) is unconstitu-
tional as apphed to prohibit Brinkman from repre-
senting COAST on an uncoinpensated basts.

[9] Because Plaintiffs have challenged Q.R.C. §
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102.03(A)() both facially and as applied, and because
the Court found above that Defondants have estab-
lished compelling inferesis justifying OQ.R.C. §
102 03( \ ) (¢ lﬂs applled o compensmed_lobbym !

l!Je statute Is na

7 02 OQIA)M[ '

392 120 S Cl 897 'fee m’so Cr’fi;.en‘: f o Tm I(’efwm,

518 I'.3d at 387 (striking down statute where there was
“no evidence in the record” 1o support a’shawing that
the slatute was narrowly drawn to meet the compelling
state interest). Defendants have not established that
the danger of quid pro quo corruption or the appear-
atce of cormuption is significantly lessened if the
former legislator is permilled to lobby the General
Assembly one year and one dny afler leaving the lep-
istalure,

As lo the Nipps precedent, the prior stalufe only pro-
hibited advocacy o behalf of a clicnt on matiers about
whicl: the fornier public official had persenally par-
ticipated when he or she was in office. 66_Qhio
App.2d at 20, 419 N.E2d 1128.5 ‘Tho *865 statute's
staled purpose-te ensure that “no publie official or
employee will engage it a confllet of inferest or real-
ize personal gain al publie expense from the use of
‘inside’ information"-was closely tied to its narrow
restriction agalnst advocacy on matters on which ihe
official had personally participated. Jd._at 20-21, 419
N.E2d 1128, B2 Conversely, under the current ver-
sion of the statule, former General Assembly members
ave prehibiled from representing clienls on any matter

Exh. A
Ex D-9

@ 2010 Thomson Reuters, No Claim to Orig. US Gov. Works,




692 F Supp.2d 855
{Cite as: 692 F.Supp.24 855)

before (he General Assembly, regardiess of whether it
is a matter in which they personaily participaled while
in office and on which they had the opporiunity to pain
“inside" information. The Aipps decision, therefore,
dees not suppord a finding that the current siatule is
narrowly tailored. Rather, it provides an example of
how the current statute could be narrowed.

EN8. The former statute provided as foilows:

No public official or employee shall rep-
resent a client or act in a representative
capreity for any person belore the public
ageugy by which hic is or wilhin ihe pre-
ceding twelve months was employed or on
which he serves or within the preceding
lwelve months had served on any watler
with whicl: the person is or was directly
coneerned and in which he personally par-
Licipated during his employment or service
by a substantial and material exercise of
adwinisteative discretion.

Nipps, .66 _Ohio App.2d al 18-19, 419
ME2E 1128 (quoting Q.R.C. §
102.83(AN.

FNO. Addilionally, in the current slatule, a
diffexent subsection similaly prohibits for-
mer public offtcials [rom represanting clients
ar otlier persons “on any maiter in which ihe
publiv official ... persomally participated as a
public official ... through decision, approval,
disapproval, recommendation, the rendering
of advice, investigation, or other substantial
exercise  of adminislinlive  discretion.”
O.R.C. § 102.03{A)(1).

Additionally, the ocwrent § 102.03(AX4) is
over-inciusive because it does ot sesleict only com-
pensated lobbying, bul rather resiricts botl ‘compen-
saled and uncompensated Alol)hymgk §
stifes, by way of coutfazﬂ lmve o ¢
1evolving door sfalute: 1y o

lebbying acitvitics: See, eg Ala.Code § 3625 23(:.),
Haw.Rev.Stal. $4-18(b}; Md.Code Ann,, Stale Gov't §
[5-504(d¥(B). Finally, § 102.03.04(A)4) is wn-
der-inclusive because it does not restiicl ather be-
liaviers or activilies of former menbers of ithe General
Assembly that might give rise to actual or perceived
corruplion, such as the accepiance of gifis or offers for

exh. A
Ex D- ID
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employment unrefated 1o lobbying.

}'b
aiid 48 applicd fo 1’lainliffs

3 Remedy

[12]]13] The Court next must delermive whether a
permanent injunction in the appropriate remedy, The
standard for granting permanent fujunclions Is similar
to ilie familiar standard for the issuance of a prelimi-
nary injunction. The party seeking relief must
demonsirate the following:

(1) that If has suffered an frreparable injury; {2) that
remedies available al law, such as monetary dam-
ages, are inadequate to compensate for that njury;
{3) that, considering the balance of hardships be-
tween the plaingiff and defendant, a remedy in eg-
uity is wamanted; and {4) that the public interest
would not be disserved by a permanen! injunction,

U.S. v Matnsoff Rentud Co., 494 F.Supp.2d 740, 756

(S5.D.0hio 2001  {citing  Heinberger  w
Romero-Barcelo, 456 U.S. 305, 311-13, 102 S.Ct,
1798, 72 L.Bd.2d 91 (1982), and Ameco Produciion
Co. v, ¥Village of Gambell, AK, 480 U.S, 531, 542, 107
8.Ct, 1396, 94 L.13d.2d 542 (1987Y); see aflso Beeker v,
Ofszewskd, 415_F,Supp.2d 734, 754 (E.D.Mich 2006}
(similar statement of law}. The porty seeking a per-
manent injutiction must establish success on the merits
rather than a probability of snccess on the merits. See
866 5ccker, 445 _F.Supp.2d al 754: Stafe of Oliio
EPA v US Dept aof Labor, 121 F.Supp.2d 1135
[168 (8.D.0hio 2000},

{1411 5116111 These factors support the isskatce of
a permanent injunction here. Plaintiffs have estab-
lished a viotation of the First Amendment here, Evena
mtinimal infringement wpon First Amendment rights
restis in iveparvable harmy, Deia Pu of Nashville, bic.
w Metre. Gov't of Nashiville and Davidson Ciy., 274
F.3d 377, 400 {6th Cir,2001). Further, “({Jhere are no
available remedies at low that are adequate lo com-
pensate for a loss of First Amendment rights.” Am.
Booksellers Found, for Free Expression v, Strickland,
512 F.Supp.2d 1482, 1106 {3.D.Chio 2007}, quesiion
rtified fo the Ohlo Supremte Court, 560 F.3d 443
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(6th Cir.2009), Finally, “H is always in the public
interest (o prevent the vielation of a parly’s conslilu-
tionaf rights.” G & I Lownge, fne, v, Mich. Liguor
Confrol Conmym'n, 23 F3d 1071, 1079 {6(ly Cir. 1994),
‘The Cowt will permanently enjoin the enforcement of
G.R.C, § 102.03(AM4)

B. Equal Profectlon

The Court need nol and will nol address the pariies'
equal protection arpumenis because he Cowrl has
found that O.R.C. § 102,03(A)4} must be struck
down on {he basis thatl it violates lhe First Amend-
ment,

Y. CONCLUSION

Far the foregoing reasons, Plaintiffs’ Motion For
Summary Judgmenl and the Issuance of a permanent
Injunciion (doc. 29) is GRANTED and Defendants!
Amended Moiion for Summary Judgment (doc. 34) is
DENIED, It is hereby ORDERED that Defendants,
together with their officers, agents, servanls, em-
ployees, and allorneys, as well as all other persons
who are jn active concerl or parlicipation with any of
the forepoing individuals, are hercby PERMA-
NENTLY ENJOINED from enforcing Ohio Revised
Code § 102.03(AX4) and rules promulgated therelo
against Plaintiffs and any others similarly situated.

IT 15 SO ORDERED,

3.D.010,2010.
Brinkman v. Budish
692 F.Supp.2d 855

END OF DOCUMENT
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INSPECTOR GENERAL REPORT"
2008-06-0165

December 30, 2010

UNIFORM GOVERNMENT CODE PROPOSAL

Inspector General David O. Thomas, Director of Finance and Governmental
Affairs Dhiann Kinsworthy, State Ethics Director Cynthia Carrasco and Legal
Intern Rachel C. Ehlich, report as follows:

Summary

A recommendation to the Indiana Legislature fo establish a
Summner Study Commission fo address the re-codification of Titles
4 and 5 and other authorities regarding the operation of the
Executive Branch of Indiana Government.

Introduction

This- report addresses a recommendation to the Indiana Legislature
regarding Titles 4 and 5 of the Indiana Code and other Indiana authorities.

It is based upon the experiences of the Office of the Inspector General
(O1G) in its investigations, advisory opinions, educational efforts, and

recommendations since its inception in 20085.

Exh. B



The jurisdiction of thei OI1G includes the duties to: address “fraud, wasie,
abuse, and wrongdoing .in agencies.”! The OIG is also charged to “recommend
policies and carry out other activities designed to deter, deiect, and eradicate
fraud, waste, abuse, mismanagement, and misconduct in state gcnvemment,”2 to
“provide advice to an agency on developing, implementing, and enforcing
policies and procedures to prevent or reduce the risk of fraudulent or wrongful
acts within the agency,” and to “recommend legislation to the Governor and
General Assembly to strengthen public integrity laws.™ The OIG is further
authorized to “prepare interpretive and educational materials and programs” to
effectuate the above,’

Based upon the above experiences and authority, the OIG respectfully

makes the following findings and recommendation.

YIC 4-2-7-2(b).
21C 4-2-7-3(2).
*1C 4-2-7-3(8).
1C 4-2-7-3(9).

*IC 4-2-7-3(16).
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Findings
The OIG respectfully 'makes the following findings in support of its

concluding recommendation that a newly codified body of law would benefit state

government,

Titles 4 and 5 of the Indiana Code address the basic operations of the
Executive Branch of Indiana Government. As addressed below, other authorities

address these same issues,

2
A complete codification of these duties has not occurred since the passage

of the “Financial Reorganization Act of 1947.” See: 1C 4-13-2,

Our experience and research reveal statutory provisions with duplications
of topics and matters no longer in practice.

As one example, Indiana law cwrrently contains two, conflicting
depository rules. The depository rule is a tool of great importance in preventing

theft or mismanagement within governmental operations.®

8 The first of the two depository rules cirrently in existence was announced in the
Indiana Financial Reorganization Act of 1947 which states:

All receipts from any source coming into the possession of any state agency shall be
deposited with the state treasurer each day or as soon as practicable after the same is
received, unless otherwise provided by law, and at the end of each calendar month each

3
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A seéond example of duplication involves statutes addressing confidential
information. A person who reveals “confidential information,” a term often
undefined, is subject to various statutory provisions. See e.g.: IC 5-14-3-10, IC
5-28-15-7(b), IC 4-2-7-8(d).

A third example of a statutory provision in need of evaluation is the
“Career Bipartisan Personnel System.” See: IC 4-15-2.5. This procedure was
established in 1971, and condones and mandates the firing of state workers for

political reasons to obtain political parity within state agencies, 1C 4-15-2.5,

agency shall file a report of all receipts deposited since the last previous report, which
report shall show {he disposition thereof. Said report shall be submitied to the director of
auditing by the depositing agency. All moneys so received by the treasurer dusing any
month shall be credited by him and by the divecior of auditing fo the proper funds not
later than the fifih day of the following month.

IC 4-13-2-21 (1947).

Absent from this rule is (1) a mandatory 24-hour deposit requirement and (2) a criminal
penalty for non-compliance found in the subsequent version of the rule.

The second depository rule, also currently in existence, was implemented forty years later
in 1987 through Public Law 19-1987. Here, the Legislature created a new rule on this same topic,
which states in relevant part:

A [1] public officer or state officer who [2] receives and has control of public funds patd
into the treasury of the state or the treasuries of the respective political subdivisions and
who [3} later than the business day following the receipt of the public Tunds fails to
deposit the public funds in one or more depositories in the name of the sfate or political
subdivision, commits a violation of the depository rule, a class B felony, and is liable
upon the officer’s official bond for any loss or damage that may accrue,

However, state employees from the Department of Natural Resources and Department of
Revenue are exempted from this rule if the daily receipt is less than $100.

IC 5-13-6-1 (rule); 1C 5-13-14-3 (penalty classified as class B felony), IC 5-13-4-19

(political subdivision defined); IC 5-13-4-211 (public officer defined); IC 5-13-4-20 (public funds
deflined); IC 5-13-8-1 and IC 5-13-9.5 (designation of depositories). See afso: SBOA State and
Quasi Manual, Chapter 3.

Unlike the original depository rule in 1947, this 1987 rule (1) mandates the 24-hour deposit
requirement and {2) imposes a criminal penalty for non-compliance. A class B felony in Indiana
includes potential penalties ranging from 6 1o 20 years of imprisonment and a fine not to exceed
$16,000. IC 35-50-2-5, By being classified as a class B felony, this depository rule carries the
same penalties as rape in Indiana. 1C 35-42-4-1.2.

4
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The OIG recognizes that it is simplistic to merely criticize certain
provisions within a large body of law. Instead, the OIG cites these examples as
illustrations of the many statutory provisions which might be improved with a re-

examination and codification as addressed below.

4
At least forty-one (41} individual criminal offenses are embedded within
Titles 4 and 5, outside the codified criminal offenses against public administration
in IC 35-44. See attached Exhibits A (felonies) and B (misdemeanors). Many of

these offenses are rarely charged.’

Many of these criminal offenses omit: (1) corresponding definitions of

terms, (2) elements of the criminal offense, or (3) the level of mens rea ® required

" No current sysiem available to the public within Indiana govermment accurately measures the
frequency of the charging of criminal offenses in a comprehensive state-wide system, However, a
review of the reporied annotated cases in various legal research systems which reveal the litigation
of criminal actions in the Indiana appellate courts reveal that these offenses within Titles 4 and 5
are rarely litigated.

¥ Absent from many of these offenses are determinations as to which of the following levels of
intent are required for violation:

IC 35-41.2.2
Culpability

Sec. 2, {a} A person engages in conduct "intentionally” if, when he engages in the
conduct, it is his conscious objective to do so.

{b) A person engages in conduct "knowingly" if, when he engages in the conduet, he is
aware of a high probability that he is doing so.

(c) A person engages in conduct "recklessly” if he engages in the conduct in plain,
conscious, and unjustifiable disregard of harm that might result and the disregard
involves a substantial deviation fioin acceptable standards of conduct.

5
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for proof.

Often these criminal offenses, which subject persons to arrest, use genetal
language such as: “A person who knowingly violates this chapter commits a Class A
misdemeanor.” See e.g.: 1C 4-15-2-42. In this particular criminal offense (IC 4-
15-2-42), there are 41 sections within the chapter that subject the worker to the
crime. 1C 4-15-2-1 through 41.

These circumstances could invade one of the fundamental tenets of
Fourteenth Amendment Due Process or the Due Course of Law required in
Atticle 1, Section 12 of the Indiana Constitution. In both constitutional |
provisions, citizens are to be put on notice as to what specific conduct is in
violation of the laws. See e.g.: Grayned v. City of Rockford, 408 U.S. 104, 108-
109, 92 S.Ct. 2294, 2298-2299, 33 L.Ed.2d 222 (1972)(the void for vagueness
doctrine requires that a penal statwe define the criminal offense with sufficient
definiteness that ordinary people can undersiand what conduct is prohibited and

in a manner that does not enconrage arbitrary and discriminalory enforcement).

6
It is respectfully submitted that some public offense crimes might benefit
from an evaluation and simplification in language.

As one example, the criminal conflict of interest statute, with its several

(d) Unless the statute defining the offense provides otherwise, if a kind of culpability is
required for commission of an offense, it is required with respect to every material
element of the prohibited conduct.

6



amendments through the years, has grown in complexity to read:

(a) A public servant who knowingly or intentionally:

(1) has a pecuniary interest in; or

(2) derives a profit from,

a contract or purchase connected with an action by the governmental entity
served by the public servant commits conflict of interest, a Class D felony.

(b) This section does not prohibit a public servant from receiving
compensation for:

(1) services provided as a public servani; or

(2) expenses incurred by the public servant as provided by law.

(c) This section does not prohibit a public servant from having a pecuniary
interest in or deriving a profit from a contract or purchase connected with the
governmental entity served under any of the following conditions:

{1) Hthe:

(A) public servant is not a member or on the staff of the governing body
empowered to contract or purchase on behalf of the governmental entity;

(B) functions and duties performed by the public servant for the
governmental entity are unrelated to the contract or purchase; and

(C) public servant makes a disclosure under subsection (d)(1) through
(d)(6).

(2) If the contract or purchase involves utility services from a utility whose
rate structure is regulated by the state or federal government.

(3) If the public servant:

(A) is an elected public servant or a member of the board of trustees of a
state supported college or university; and

(B) makes a disclosure under subsection (d)(1) through (d)(6).

(4) If the public servant;

(A) was appointed by an elected public servant or the board of trustees of
a state supported college or university; and

(B) makes a disclosure under subsection (d)(1) through (d)(7).

(5} If the public servant:

(A) acts in only an advisory capacity for a state supported college or
university; and

(B) does not have authority fo act on behalf of the college or university in
a matter involving a contract or purchase.

(6) If the public servant:

(A} is employed by the governing body of a school corporation and the
contract or purchase involves the employment of a dependent or the payment of
fees to a dependent; and

(B) makes a disclosure under subsection (d)(1) through (d)(6).

(7) If the public servant is under the jurisdiction of the state ethics
commission as provided in IC 4-2-6-2.5 and obtains from the state ethics
commission, following full and truthful disclosure, written approval that the
public servant will not or does not have a conflict of interest in connection with
the coniract or purchase under IC 4-2-6 and this scction. The approval required
under this subdivision must be;

(A) granted to the public servant before action is taken in connection with
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the coniract or purchase by the governmental entify served; or

(B) sought by the public servant as soon afler the contract or purchase as
the public servant becomes aware of the facts that give rise to a question of
conflict of interest.

(d) A disclosure required by this section must:

(1) be in wriling;

(2) describe the contract or purchase to be made by the governmental entity;

(3) describe the pecuniary interest that the public servant has in the contract
or purchase;

(4) be alfirmed under penalty of perjury;

(5) be submitted to the governmental entity and be accepted by the
governmental entity in a public meeting of the governmental entity prior {o final
action on the contract or purchase;

(6) be filed within fifteen (13) days after final action on the contract or
purchase with:

(A) the state board of '1ccoums and

(B) if the governmental entity is a governmental entity other than the state
or a state supported college or university, the clerk of the circuit court in the
county where the governmental entity takes final action on the contract or
purchase; and

(7) contain, if the public servant is appointed, the written approval of the
elected public servant (if any) or the board of trustees of a state supported coliege
or university (il any) that appointed the public servant.

{¢) The state board of accounts shall forward to the state ethics commission a
copy of all disclosures filed with the board under 1C 16-22-2 through IC 16-22-5,
IC 16-23-1, or this section.

(f) The state ethics commission shall mnaintain an index of all disclosures
received by the commission. The index must contain a listing of each public
servamt, setting forth the disclosures received by the commission made by that
public servant.

(g) A public servant has a pecuniary interest in a contract or purchase if the
contract or purchase will result or is intended to resulf in an ascertainable
increase in the income or net worth of}

(1) the public servant; ot

(2) a dependent of the public servant who:

(A) is under the direct or indirect administrative control of
the public servant; or

(B) receives a contract or purchase order that is reviewed, approved, or
directly or indirectly administered by the public servant,

(h) It is a defense in a prosecution under this section that the public servant's
interest in the contract or purchase and all other contracts and purchases made by
the governmentaf entity during the twelve (12) months before the date of the
contract or purchase was two hundred fifty dollars ($250) or less.

(i) Notwithstanding subsection (d), a member of the board of {rusiees of a state
supported college or university, or'a person appointed by such a board of
trustees, complies with the disclosure requirements of this chapter with respect to
the member's or person’s pecuniary interest in a particular type of contract or
purchase which is made on a regular basis from a particular vendor if the member
or person files with the state board of accounts and the board of trustees a
statement of pecuniary interest in that particular type of contract or purchase
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made with that particular vendor. The statement required by this subsection must
be made on an annual basis,
(i) This section does not apply to members of the governing board of a hospitat
organized or operated under IC 16-22-1 through IC 16-22-5 or 1C 16-23-1,
(k} As used in this section, "dependent” means any of the following:
(1) The spouse of a pubtic servant.
(2) A child, stepchild, or adoptee (as defined in IC 31-9-2-2) of a public
servant who is:
{A) unemancipated; and
(B) less than eighigen (18) years of age.
(3) Any individual more than one-haif (1/2) of whose support is provided
during a year by the public servant,
As added by Acts 1978, P.L. 144, SEC.7. Amended by Acts 1981, P.L 304, SEC. 1;
PL329-1983, SEC 1; P.L.66-1987, SEC.28; P.L.13-1987, SEC.16; P.L.183-
1988, SEC.1; P.L.109-1988, SEC.3,; P.L.197-1989, SEC.3; P.1.2-1993, SEC.185;
P.L.22-1995 SEC.3; P.L.1-1997, SEC. 149.

IC 35-44-1-3.
In a separate report issued by this office, a possible restructuring of the
language in this specific offense was examined. See Case Number 2010-08-0196,

published September 7, 2010, at wyw.in.gov/ig/tiles/2010.08.0196.COILanguage.pdf.

7
Indiana rules on the operation of state govermment are often interspersed
in various locations. We summarize these (some of which are helpful codification
microcosms) only for illustration purposes to show that multiple sources ofien
néed to be reviewed for compliance.

s Indiana Code, Title 4

¢ [ndiana Code, Title 5

¢ Financial Management Circulars (“Circulars”) by the Indiana State Budget
Agency (on-line at: http://www.in.gov/sba/2512.htm)

* Accounting and Uniform Compliance Guidelines Manuals (“Manuals™) by
the Indiana State Board of Accounts (on-line at: www.in.gov/sboa/2725 . htm)

» Attorney General and Department of Administration Professional Services
Contract Manual (on-line at:
http://www.state.in.us/idoa/files/2008_Contract Manual.pdf)

* Indiana Code of Ethics (42 IAC 1-5)
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¢ Promulgated Rules of State Procurement (25 IAC 1.1)
¢ Promulgated Rules of the State Personnel Department (31 IAC 1)

In summary, it would seem beneficial to have a single resource, in
codified form for state workers to access when seeking full compliance with the
rules pertaining to relevant: criminal, ethical, purchasing, contracting, open
records and meetings, and promuigation rules.

It is also our experience that these topics often overlap when addressing a
single act by a state worker or contractor, thereby reinforcing the benefit in

unifying the rules into a single resource.

Other states and jurisdictions have addressed these same concerns and
launched codifications of operating rules.
A
For example, the United States Government through the Federal
Acquisition Regulation (FAR) [on-line at: hitps://www.acquisition.gov/Far/] has

responded to similar concerns.” The FAR codifies the many federal rules which

9 The FAR is codified in Title 48 of the United States Code of Federal Regulations, It is issued
pursuant to the Office of Federal Procurement Policy Act of 1974 (Pub. L. 93-400 and Title 41 of
the United States Code), Chapter 7. Statutory authority to issue and maintain the FAR resides with
the Secretary of Defense, the Administrator of General Services, and the Administrator, National
Aecronautics and Space Administration, 41 U.S.C. § 421{c)(1}, subject to the approval of the
Administrator of Federal Procurement Policy, 41 U.S.C. § 405,

The FAR and its agency supplements are said by the Federal courts (o have "the force
and effect of law," see Davies Precision Machining, Inc. v. US., 35 Fed. Cl. 651 (1995). Nearly
alt government agencies are required to comply with the FAR, However, some agencies are
exempt (e.g., the United Stales Postal Service, the Tennessee Valley Authority, the Federal

10
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address the process of purchasing within the federal government.
B
As another example of federal codification, Title 5 of the United States

Code codifies and unifies federal agencies in the following manner:

PART I—THE AGENCIES GENERALLY

CHAPTER 1—ORGANIZATION (§§ 101—105)
§ 101, Execniive departments
§ 102. Military departments
§ 103, Government corporation
§ 104. Independent establishment
§ 105. Executive agency
CHAPTER 3—POWERS (§§ 301—306)
CHAPTER 5—ADMINISTRATIVE PROCEDURE (§§ 500--596)
CHAPTER 6—THE ANALYSIS OF REGULATORY FUNCTIONS (§§ 601—612)
CHAPTER 7—JUDICIAL REVIEW (§§ 701—706)
CHAPTER 8—CONGRESSIONAL REVIEW OF AGENCY RULEMAKING
(§§ 801—808)
CHAPTER 9—EXECUTIVE REORGANIZATION (§§ 901 913)

SUSCI.
C
The State of Texas has adopted a “Government Code.” It likewise
addresses these topics in a centralized location. See Exhibit D, attached.
In summary, we cite these other sovereigns only to iflustrate potential

models.'°

Aviation Administration, and the Bonneville Power Administration); in those cases, the agency
promulgates its own specific procurement rules.

The FAR is divided into 53 parts, organized into eight Subchapters designated A through

H. Each part is then divided into subparts, sections, and subsections, with further divisions below
the subsection level, [Citation from Wikipedial.

See Exhibit C, attached, for topical divisions of the FAR.

' Although having interstate application, the following uniform laws {cited at
http:/fen.wikipedia.org/wiki/List_of Uniform Acts (United_States)) reveal a national trend to
continually re-codify complicated rules for the benefit of {he public:
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A re~codified and unified government code may reduce wrongdoing and
avoid civil litigation.

We have found in our investigdtions and advisory functions that clarity in
the law often reduces wrongdoing. We have observed that workers who do not
have access (o simple, practical operating rules, tend to performin a variety of
ways. We further believe that government operates worst when well-intentioned
workers find themselves in a trap of viplating complex rules they did not

understand or knew existed,

Uniform Residential Landlord and Tenant Act (1972)

Uniform Rights of the Terminally 11 Act (1989)

Uniform Rules of Criminal Procedure (1974) (1987)

Uniform Rules of Evidence Act (2005)

Uniform Securities Act (1956) (1985) (amended 1988) (2002)
Uniform Simultaneous Death Act (1940) (1993}

Uniform State Administrative Procedure Act (1981)

Uniform Status of Childien of Assisted Conception Act (1988)
Unifornm Statute and Rule Construction Act (1995)

Uniform Statutory Form Power of Aftorney Act (1988)

Uniform Statutory Rule Against Perpetuities (1986) (1990}
Uniform Supervision of Trustees for Charitable Purposes Act (1954)
Uniform Surface Use and Mineral Development Accommodation Act {(1990)
Uniform Tod Security Registration Act (1989)

Uniform Testamentary Additions to Trusts Act (1960) (1991}
Uniform Trade Secrets Act (1979) (1985)

Uniform Transboundary Pollution Reciprocal Access Act (1982)
Uniform Transfer of Litigation Act (1991)

Uniform Transfers o Minors Act (1983} (1986)

Uniform Transfers Under Nonfestamentary Instruments Act (1978)
Uniform Trust Code (2000)

Uniform Trustees’ Powers Act (1964)

Uniform Unclaimed Property Act (1995)

Uniform Unincorporated Nonprofit Association Act (1992) {1996)
Uniform Victims of Crime Act (1992).

12
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10
In an attempt to address and reduce these concerns, the OIG has developed
and published the Uniform Government Code (UGC). See Exhibit E, attached,
and published on-line at. http:/fwww.in.gov/ig/2332 htn,
This is only an initial attémpt to codify the many rules above, and we
respectfully submit that a legislative codification in a manner it sees fit merits

consideration.

Concluding Recommendation

For the above reasons, and stressing that these findings and
recommendation are expressed with the recognition that these circumstances:
inevitably develop over time in any large body of law, we respectfully
recommend the consideration df a “Blpe Ribbon” or Summer Study Commission
to address these issues. The OlG remains committed to provide further
patticipation, research and assistance.

Dated this 30th day of December, 2010.

A XUH gy

David O. Thomas, Inspector General
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Exhibit A

STATUTE

FELONY CRIMES IN 1 I FLES 4 &5
knowmgly mtentlomli)f or 1ccklessiy discloses a Social Secur ity number 4-1-10-8
knowingly intentional]y or 1'eckiessl}' makes a false representation to a 4-1-10-9

state agency to obtain a Socnl Seamt) number from the state 2 1gency

commissioner of the depal tment of 'tdjnnnstx ation or an cmployce of his
department knowingly, falsely certifies any bill on account of the public
printing, lithographing, binding, stationery, printing material, or office
supphcs

4-13-4. 14 (b)

Conh acts for ven(]ol and mdmng services

Contl 1|)ut|0ns to can(hdatcs or conunittees; state offices

430319

4303195

Conh 1l)utu)ns to camhd’;tee or commitiees; leglslau\rc or ioml oihf,es

A person who

(1) knowingly presents a counterfeit or altered lottery ticket;

(2) knowingly transfers a counterfeit or altered lottery ticket to another to
present for payment; or

(3) with intent to defraud, falsely makes, alters, forges, passes, or

coumter felts a 10ttel) tlcket

DISCIOSIII e of confxdenhal mfol mation 1chng to thc l()tten ¥

4303E97

430143

(Junductmg, a1dmg, or abcttmg pau mutuei wager mg without a per mit;
violation

4-31-13-3

4-30-14-4

Permit holders or persons with an interest in a permit holdm

4-31-13-3.5

Gift b) permit holder to mduu: precinct committee membel on local l)ublt(,
queonn

An mdwadual a corporation, a partner slup a limited lnlnht) company, or
other association that recklessly, knowingly, or intentionally enters into a
contract or other agreement with a qualified organization in violation of IC
4-32.2-5-2 commits a Class D felony.

4-31-13-9

4-32.2-8-4(b)

Riverboat G’iml)lmg Chaptc} 10. Crimes and Pemlhes Class D felomes 4-33-10-2
Llcen;;es or persons who lnve an interest in a hcenscc | - '4 33 10 2 1

Gift by licensee to induce precinct committee member on local public —14-33-10-2.5
qucstum

Gamblmg Games at che‘u 1cks Chapter 9.}’4(”::41a1tjcs - Class D felonies 4-35-9-5“4“
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Exhibit A

Law Eufm cement Academ) Bulldmg Commlsslon - Conﬂlct of interest

Vlolattons of5 11 10-1
o {Accounting for Public Funds - Certification of Claims; Forms -
Disbursements for claims; cer uficatmn liability)

52211

A public Ofﬁcﬂ who knowmgly faﬂs to deposit public {'un(ls or knowmgl)
deposits or draws any check or negotiable order of withdrawal against the
funds except in the manner prescribed in this article, commits a Class B
felon)r -

A pubhc ofﬁclal or othe] person who 1ed\lessly knowmgl) , or mtcntlona}ly
destroys or (lam'iges any public record commits a Class D felony unless:

(1) the commission shall have given its approval in writing that the public
records may be destroyed;

(2) the commission shall have entered its approval for destruction of the
public records on its own minutes; or

(3) authority for destruction of the records is granted by an approved
retention schedulc (,st’tbhshed undel thls chapter

511103

5-13-14-3

A person mq!\mg any such 1)1(1 off'el , proposal, estimate or contract to sell
or lease, who knmmngl) \flolates tlllb c]nptel commits a C]ass D felony

Purchases and {.cases of Pei snnai Pi opel ty by Siate Agenmes

Exjm 5

5— 15-6-8

5-17-1-5

5-17-1-6




Exhibit B

MISD]:MEANOR CRIMES IN 1 l i LLS 4 & 5

STATUTE

Rf‘t’lhafl()ﬂ wgf\mst (_l'nl)i())’(_,c former E‘!ﬂpt())'(,t spec l’tt gt’it(, app(nntu Or

former Sl)CCl(\l state appomtee for h!lllg u)mplamt or fur lll.’bhlllé y information or

testimon}'

(1) Knowingly or intentionally induce or attempt to induce, by threat,
coercion, suggestion, or false statement, a witness or informant in a
commission proceeding or investigation conducted by the inspector general to
do any of the following: '
(A) Withhold or unreasonably delay the production of any testimony,
information, document, or thing,
(B) Avoid legal process summoning the person to testily or supply
evidence,
(C) Fail to appear at a proceeding or investigation to which the person
has been sumimoned,
(D) Make, present, or use a false record, document, or thing with the
intent that the record, document, or thing appear in a commission
procecdjng or investigation to mislead a comumnissioner or commission
employee.
(2) Alter, damage, or remove a record, document, or thing except as
permitted or required by law, with the intent to prevent the record,
document, or thing from being produced or used in a commission proceeding
or investigation conducted by the inspector general.
(3) Make, present, or use a false record, document, or thing swith the intent
that the record, document, or thing appear in a cominission proceeding or
111vesiig'1t10n to mislead a commissioner or commission emplo) ee.

4-2-6-13

4-2-6-14

(dy Except as pm\'lded in subse( tion (c), a person who knowmgl) or
intentionally discloses:

(1) confidential information or records; or

(2) the identity of a person whose identity is confidential under subscction (a)

4-2-7-8(d)

A person who recklessly uses equipment:

(1) to ascertain the moisture and the foreign material and dockage content of
grain in the process of commercial buying or selling of grain; and

(2) that does not i)e1; the sml 1eqlm ed b) section 2 of tlus chapter

L()!lcctl();l of cosls, hcemeq monics, ﬁnes pemlnes or forfeitures; eschea’rs,
reports of officers of money due state

(b) The officers having the custody of the money shall report to the attorney

general, upon oath or affirmation, all facts pertaining to it, upon the attorney

Exh. 8B
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Exhibit B

éeneml s demand in person, ])) dcput) or assistants, or in writing,

A trustee who violates section 1 of this chapter commtits a Class C infraction

4-10-14-2

and lorfeits his office.

An officer who recklessly lends to any person a greater amount of funds than  {4-11-1-6

he is authorized by law to lend commits a C 1159 B mlsduneano:

DOC Ombudsman v;olatlom 4 13 1 2 1 1
D(*pt of Chi]d Se1 vices Ombudsmm \rlohttons 4 13 19 11
Qual thcalion !01 StatL Pllbh( \Vm LS Pl ojects - Vu)l"mons reports of 4~ 13 6 4 14
convictions; disqualilication of convicted persons

A person who knowingly violates section 10 or section 12 of this chapter

commits a Class C misdemeanor

‘shtc Muat meloyment VlohUOIl.S‘ OEfLIlbe mellgl )lht) 4 15 2 42
Pl otection of employees repor ting vmhttons of state or lederal laws etc, 4 15 10-4
An individual whe: 4-21.5-3-36
(1) is serving alone or with others as an administrative law judge or as a person

presiding in a proceeding under sections 28 through 31 of this chapter; and

(2) knowingly or intentionally violates section 11, 12, or 13 of this chapter;

commits a Class A misdemeanm'

AJdmgm \’l()]"itl()n 4-21.5- 3 § 11 12,13 4— 21 5-3-37
Uinlavwhul pul Lh%c ul lottel) tlckets 4. 30 12 5
A 1ela11e1 who then(]s or edlt or lends money to a person 101 the pur ClﬂbL ()i a [4-30-14-1
lottet) ticket commits a Class C mis(leme"mol

A person wim 4-30-14-2

(1) induces another person to assign or transfer a right to claim a prize;
(2) offers for sale the right to claim a prize; or

(3) ofters for compensation to claim the prize of another person;
commits a Class A misdemeanor

A person who uses point-of-sale material issued by the commission or
otherwise represents that the person is a retailer without being under contract
with the commission to act as a retailer commits a Class A misdemeanor.

4-30-14-5




Exhibit B

A person who, without being authorized by the commission in writing, uses
the term “Indiana lottery”, ©

article commits a Class A misdemeanor.

4-30-14-6

Char lt) gqmmg pemlnt%

state lottery”, or “Indiana state lottery” or a similar
term in reference to an enterprise other than a lottery conducted under this
4-37.2-8-4
"r 33 IO i

Rivelboal gambhng Clqss A nn':dmne'uun §

(d) A person who knowmgly, 1Ld<lessl)' or mtcntloxnlly conducts a boxmg,
sparr mg, or unarmed combat match or exhibition without first obtaunng a
license or permit commits a Cht;'; B IlllSdCInC"illOk

4-33-22-14(d)

433 22 40

criminal mielhgcncc information to an agency or person other than a criminal
justice agency commits a Class A misdemeanor.

R}vexbml Gamblmg Bmmg 'md Ml\cd I\f ar Lnl Al is v;ohimm

A person who: 4-35- 9 3
(1} is not an employee of a licensee;

(2) is less than twenty-one (21) years of age; and

(3) knowingly or intentionally enters the licensee's slot machine facility;

commits a Class A misdemeanor,

A person who knowingly or intentionally: 4-35-9-4
(1) makes a false statement on an application submitted under this article;

(2) conducts a gambling game in a manner other than the manner required

under this article; or

(3) wagers or accepts a wager at a location other than a licensee's slot machine

facility;

commits a Class A misdemcanor,

A person who knowingly or intentionally: 4-36-6-5
(1) makes a false statement on an application submitted under this article;

(?) operates a type II gambling operation in which wagering is conducted or is

Lo be conducted in a manner other than the manner required under this

article;

(3) permits a person less than twenty-one (21) years of age to play a type Il

gambling game; or

(4) wagers or accepts a wager on a type 1l gambling game at a location other

than a retailer's licensed premises; ‘

commits a Class A mlsdemeanm .

Hosplhl Boncllng Authoritics - lnlCl est in confracts 5-1-4-22
(a) Except as pr ovufed in sul)sccllon (b), a person who knowingly releases 5-2-4-7(a)

Exh.B




Exhibit B

Pubh( ation oi Vouccs Pubhcat]on Px occdm es - thtlons

5319

510431(

Stale Tca( l!{’l 5 Rem ement Fund Bom d - v1ohtlons

(,hss B mh action 5 I I 1 10
A person who r cchlesaly commiunicates Lnuw!edgt, oi any pr oposed 5-11-1-18
examination of any public account to the officer in char ge of the account or to

an) uthen unauthor ucd pe1 son commits a Class B misdemeanor

Class (, mincmm 5- lI 1-21
aihue to 1)61[01 m (lut) 5 l 3 H- 4
A pubhc employee, a pubhc ofh(nl or an empioyee or oiiicu of a contractor 5 H— 5 iO
or subcontractor of a public agency, except as provided by IC 4-15-10, who

knowingly or intentionally discloses information classified as confidential by

state statute commits a ths A misdemeanor.

A contractor or subconu actor who Lnowmgly aﬂs to pay the rate oi wages 5-16-7-3

deter mmed under this ehapter comnnits a C]ass B mls(]emean(n

An) person who dlsphys for use in par kmg in a par k;ng space reser \'Ld for a 5-16-9-5(c)

person with a physical disability a placard or a special license plate that was not
issued under 1C 9-14-5, TC 9-18-18, IC 9-18-22, or under the laws of another
state commits a (,1155 C nmclemeano;

5-28-15-7(b)

f\ bma d membel all E A membm or an aé)ent oi a l)oal d munbel or

ULE.A. member who knowmg)iy or mtentmnail) discloses information that is

confidential under this section commits a Class A misdemeanor.

A person or an entity that receives confidential records or information under | 5-28-15-8(c)

this section and knowingly or intentionally discloses the records or
information to an unauthorized person commits a Class A misdemecanor
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Exhibit C

The United States FAR subchapters and parts include:
(https://www.acquisition.gov/Far/)

o  Subchapter A—General

o]

@)
o]
O

Part |—Federal Acquisition Regulations System

Part 2—Definitions of Words and Terms

Part 3—Improper Business Practices and Personal Conflicts of Interest -
Part 4—Administrative Matters

»  Subchapter B—Competition and Acquisition Planning

<

O 0 0 0 C O 0O

Part 5—Publicizing Contract Actions

Part 6-—Competition Requirements

Part 7—Acquisition Planning

Part 8—Required Sources of Supplies and Services
Part 9—Contractor Qualifications

Part 10—Market Research

Part | I—Describing Agency Needs

Part 12— Acquisition of Commercial ltems

¢ Subchapter C—Contracting Methods and Contract Types

o]

c 0 C O ©

Part 13—Simplified Acquisition Procedures
Part 14—Sealed Bidding

Part |5—Contracting by Negotiation

Part 16—Types of Contracts

Part 17—Special Contracting Methods

Part 18—Emergency Acquisitions

+ Subchapter D—Socioeconomic Programs

o]
o]
(o]
o)
o]
o]

O
o]

Part 19—Small Business Programs

Part 20--[RESERVED, not currently in use]

Part 21--{RESERVED, not currently in usc]

Part 22—Application of Labor Laws {o Government Acquisitions

Part 23—Environment, Energy and Water Efficiency, Renewable Energy
Technologies, Occupational Safety, and Drug-Free Workplace

Part 24—Protection of Privacy and Freedom of Information

Part 25—Foreign Acquisition

Part 26—Other Socioeconomic Programs

» Subchapter E—General Contracting Requirements

o]

O
o)
O

Part 27—Patents, Data, and Copyrights

Part 28—Bonds and Insurance

Part 29—Taxes

Part 30--Cost Accounting Standards Administration

i

£xh. 8



Exhibit C

o Part 31—Contract Cost Principles and Procedures
o Part 32—Contract Financing
o Part 33—Protests, Disputes, and Appeals

»  Subchapter F—Special Categories of Contracting
o Part 34—Major System Acquisition
Part 35—Research and Development Contracting
Part 36— Construction and Architect-Engineer Contracts
Part 37—Service Contracting
Part 38-—Federal Supply Schedule Contracting
Part 39—Acquisition of Information Technology
Part 40--[RESERVED, not currently in use]
Part 41—Acquisition of Utility Services

0 0 0 o 0O 0 ©

» Subchapter G—Contract Management
o Part 42—Contract Administration and Audit Services
Part 43—Contract Modifications
Part 44—Subcontracting Policies and Procedures
Part 45—Government Property
Part 46—Quality Assurance
Part 47—Transportation
Part 48—Value Engineering
Part 49—Termination of Contracts
Part 50—Extraordinary Contractual Actions
Part 51—Use of Government Sources by Contractors

c 0o 0 0 0 0 0 O ¢

+ Subchapter H—Clauses and Forms
o Part 52—Solicitation Provisions and Contract Clauses
o Part 533—Forms
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Exhibit D
TEXAS GOVERNMENT CODE

B GOVERNMENT CODE

& FITLE 1. GENERAL PROVISIONS

G CHAPTEﬁ 1. GENERAL PROVISIONS

@ FITLE 2. JUDICIAL BRANCH

& SUBTITLE A. COURTS

@ CHAPTER 21. GENERAL PROVISIONS

® CHAPTER 22. APPELLATE COURTS

@ CHAPTER 23. GENERAL PROVISIONS FOR TRIAL COURTS
@ CHAPTER 24. DISTRICT COURTS .
# CHAPTER 25. STATUTORY COUNTY COURTS

# CHAPTER 26. CONSTITUTIONAL COUNTY COURTS
CHAPTER 27. JUSTICE COURTS

@ CHAPTER 28. SMALL CLAIMS COURTS

& CHAPTER 28. MUNICIPAL COURTS

@& CHAPTER 30. MUNICIPAL COURTS OF RECORD

£ SUBTITLE B, JUDGES
- CHAPTER 31. ADDITIONAL COMPENSATION OF JUSTICES OF COURTS OF APPEAL

& CHAPTER 32. ADDITIONAL COMPENSATION OF DISTRICT JUDGES

& CHAPTER 33. STATE COMMISSION ON JUDICIAL CONDUCT

& CHAPTER 34. CODE OF JUDICIAL CONDUCT,; CANDIDATES FOR JUDICIAL OFFICE
W CHAPTER 35. JUDICIAL COMPENSATION COMMISSION

& SUBTITLE C. PROSECUTING ATTORNEYS

@ CHAPTER 41, GENERAL PROVISIONS

@ CHAPTER 42, STATE PROSECUTING ATTORNEY

& CHAPTER 43. DISTRICT ATTORNEYS

21 CHAPTER 44. CRIMINAL DISTRICT ATTORNEYS

& CHAPTER 45. COUNTY ATTORNEYS

W CHAPTER 46. PROFESSIONAL PROSECUTORS

= SUBTITLE D. JUDICIAL PERSONNEL AND OFFICIALS

2 CHAPTER 51, CLERKS

8 CHAPTER 52, COURT REPORTERS AND SHORTHAND REPORTING FIRMS
@ CHAPTER 53. BAILIFFS

& CHAPTER 54. MASTERS; MAGISTRATES, REFEREES; ASSCCIATE JUDGES
& CHAPTER 55. OTHER COURT PERSONNEL
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TEXAS GOVERNMENT CODE

B CHAPTER 56. JUDICIAL AND COURT PERSONNEL TRAINING FUND

@ CHAPTER 57. COURT INTERPRETERS

@ SUBTITLE E. JURIES

® CHAPTER 61. GENERAL PROVISIONS

@ CHAPTER 62. PETIT JURIES

& SUBTITLE F. COURT ADMINISTRATION

& CHAPTER 71. TEXAS JUDICIAL COUNCHL

& CHAPTER 72. OFFICE OF COURT ADMINISTRATION

& CHAPTER 73. ADMINISTRATION OF COURTS OF APPEALS

& CHAPTER 74. COURT ADMINISTRATION ACT

& CHAPTER 75. OTHER COURT ADMINISTRATION

& CHAPTER 76. COMMUNITY SUPERVISION AND CORRECTIONS DEPARTMENTS
& CHAPTER 77. JUDICIAL COMMITTEE ON INFORMATION TECHNOLOGY
@ CHAPTER 78. CAPITAL WRITS COMMITTEE AND OFFICE OF CAPITAL WRITS
#t SUBTITLE G. ATTORNEYS

&8 CHAPTER 81. STATE BAR

£ CHAPTER 82. LICENSING OF ATTCRNEYS

&1 CHAPTER 83. CERTAIN UNAUTHORIZED PRACTICE OF LAW

@ CHAPTER 84, UNAUTHCRIZED ATTORNEY COMPENSATION

& SUBTITLE H. INFORMATICN RESOURCES

@ CHAPTER 91. STATE LAW LIBRARY

& SUBTITLE |. COURT FEES AND COSTS
@ CHAPTER 101. FILING FEES AND OTHER FEES AND COSTS IN CIVIL PROCEEDINGS

& CHAPTER 102. COURT COSTS IN GRIMINAL PROCEEDINGS
# CHAPTER 103. ADDITIONAL COURT FEES AND COSTS

& SUBTITLE J. GUARDIANSHIPS

@ CHAPTER 111. GUARDIANSHIP CERTIFICATION BOARD

w TITLE 3. LEGISLATIVE BRANCH

. & SUBTITLE A. LEGISLATURE

& CHAPTER 301. LEGISLATIVE ORGANIZATION

@ CHAPTER 302. SPEAKER OF THE HOUSE OF REPRESENTATIVES
& CHAPTER 303. GOVERNCR FOR A DAY AND SPEAKER'S DAY

& CHAPTER 304. EMERGENCY INTERIM LEGISLATIVE SUCCESSION
& CHAPTER 305, REGISTRATION OF LOBBYISTS
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TEXAS GOVERNMENT CODE

22 CHAP‘TER 306. LEGISLATIVE INFORMATION

& SUBTITLE B. LEGISLATION

# CHAPTER 311. CODE CONSTRUCTION ACT

CHAPTER 312. CONSTRUCTION OFF LAWS

& CHAPTER 313. NOTICE FOR LOCAL AND SPECIAL LAWS
# CHAPTER 314. FISCAL NOTES AND COST PROJECTIONS
& CHAPTER 315. ECONOMIC IMPACT STATEMENT

@ CHAPTER 316. APPROPRIATIONS

& CHAPTER 317. STATE BUDGET EXECUTION

& CHAPTER 318. REVIEW OF REGULATORY PROGRAMS

& CHAPTER 319. LEGISLATION REGARDING JUDICIAL SYSTEM

® CHAPTER 320, UNFUNDED MANDATES ON POLITICAL SUBDIVISIONS

SUBTITLE C. LEGISLATIVE AGENCIES AND OVERSIGHT
COMMITTEES

CHAPTER 321, STATE AUDITOR

@ CHAPTER 322. LEGISLATIVE BUDGET BOARD

& CHAPTER 323. TEXAS LEGISLATIVE COUNCIL

% CHAPTER 324. LEGISLATIVE REFERENCE LIBRARY

M CHAPTER 325, SUNSET LAW

& CHAPTER 326. COOPERATION BETWEEN LEGISLATIVE AGENCIES

@ CHAPTER 328. CRIMINAL JUSTICE LEGISLATIVE OVERSIGHT COMMITTEE
& SUBTITLE Z. MISCELLANEQUS PROVISIONS

CHAPTER 391, RESOLUTIONS FOR STATE SYMBOLS, PLACE DESIGNATIONS, AND
RECOGNITION DAYS, WEEKS, AND MONTHS

& TITLE 4. EXECUTIVE BRANCH

& SUBTITLE A. EXECUTIVE OFFICERS

& CHAPTER 401. GOVERNOR AND LIEUTENANT GOVERNOR

& CHAPTER 402. ATTORNEY GENERAL

& CHAPTER 403. COMPTROLLER OF PUBLIC ACCOUNTS

& CHAPTER 404. STATE TREASURY OPERATIONS OF COMPTROLLER
@ CHAPTER 405. SECRETARY OF STATE

@ CHAPTER 406. NOTARY PUBLIC; COMMISSIONER OF DEEDS

- SUBTITLE B. LAW ENFORCEMENT AND PUBLIC
“ PROTECTION

# CHAPTER 411. DEPARTMENT OF PUBLIC SAFETY OF THE STATE OF TEXAS
il CHAPTER 413. CRIMINAL JUSTICE POLICY COUNCIL

&
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TEXAS GOVERNMENT CODE

® CHAPTER 414. TEXAS CRIME STOPPERS COUNCIL

® CHAPTER 417. STATE FIRE MARSHAL

@ CHAPTER 418. EMERGENCY MANAGEMENT

@ CHAPTER 419, TEXAS COMMISSION ON FIRE PROTECTION

B CHAPTER 420. SEXUAL ASSAULT PREVENTION AND CRISIS SERVICES
#  CHAPTER 421. HOMELAND SECURITY

& SUBTITLE C. STATE MILITARY FORCES AND VETERANS

& CHAPTER 431. STATE MILITIA

t# CHAPTER 432. TEXAS CODE OF MILITARY JUSTICE

B CHAPTER 433. STATE OF EMERGENCY

& CHAPTER 434. VETERAN ASSISTANCE AGENCIES

@ CHAPTER 436. TEXAS MILITARY PREPAREDNESS COMMISSION
R SUBTITLE D. HISTORY, CULTURE, AND EDUCATION

@ CHAPTER 441. LIBRARIES AND ARCHIVES

& CHAPTER 442. TEXAS HISTORICAL COMMISSION

# CHAPTER 443, STATE PRESERVATION BOARD

& CHAPTER 444. TEXAS COMMISSION ON THE ARTS

1 CHAPTER 445. TEXAS STATE HISTORY MUSEUM

H CHAPTER 447. STATE ENERGY CONSERVATION OFFICE

, CHAPTER 448. TEXAS EMANCIPATION JUNETEENTH GULTURAL AND HISTORICAL
& COMMISSION

# CHAPTER 449. TEXAS HOLOCAUST AND GENOCIDE COMMISSION

a SUBTITLE E. OTHER EXECUTIVE AGENCIES AND
PROGRAMS

7 CHAPTER 464. BUILDING MATERIALS AND SYSTEMS TESTING LABORATORY
& CHAPTER 466. STATE LOTTERY

&l CHAPTER 467. TEXAS LOTTERY COMMISSION

B CHAPTER 468. STATE DEMOGRAPHER

@ CHAPTER 469. ELIMINATION OF ARCHITECTURAL BARRIERS

SUBTITLE F. COMMERCE AND INDUSTRIAL
DEVELOPMENT

# CHAPTER 481, TEXAS ECONOMIC DEVELOPMENT AND TOURISM OFFICE
# CHAPTER 485, MUSIC, FILM, TELEVISION, AND MULTIMEDIA INDUSTRIES

{8 CHAPTER 485A. MEDIA PRODUCTION DEVELOPMENT ZONES _
a CHAPTER 486. ASSISTANCE FOR LOCAL AREA AFFECTED BY DEFENSE RESTRUCTURING

&
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TEXAS GOVERNMENT CODE

) CHAPTER 487. TEXAS DEPARTMENT OF RURAL AFFAIRS

@ CHAPTER 488. SOUTHEAST TEXAS BIOTECHNOLOGY PARK

B CHAPTER 489. TEXAS ECONOMIC DEVELOPMENT BANK

W CHAPTER 490. FUNDING FOR EMERGING TECHNOLOGY

@ CHAPTER 490A. TEXAS ENTREPRENEURSHIP NETWORK

W CHAPTER 4908B. TEXAS-MEXICQO STRATEGIC INVESTMENT COMMISSION

& CHAPTER 490C. PROMOTION OF TEXAS MANUFACTURED PRODUCTS
CHAPTER 480E. TASK FORCE ON ECONOMIC GROWTH AND ENDANGERED SPECIES

# SUBTITLE G. CORRECTIONS

- CHAPTER 491. TEXAS BOARD OF CRIMINAL JUSTICE, TEXAS DEPARTMENT OF CRIMINAL
~ JUSTICE: GENERAL PROVISIONS

- CHAPTER 492. TEXAS BOARD OF CRIMINAL JUSTICE: GENERAL DUTIES; MEMBERSHIP

& CHAPTER 493. TEXAS DEPARTMENT OF CRIMINAL JUSTICE: ORGANIZATION
& CHAPTER 494. INSTITUTIONAL DIVISION: POLICY, DIRECTOR, AND STAFF

8 CHAPTER 495, CONTRACTS FOR CORRECTIONAL FACILITIES AND SERVICES
& CHAPTER 486. LAND AND PROPERTY

#H CHAPTER 497. INDUSTRY AND AGRICULTURE; LABOR OF INMATES

@ CHAPTER 498. INMATE CLASSIFICATION AND GOOD TIME

@ CHAPTER 499. POPULATION MANAGEMENT; SPECIAL PROGRAMS

&8 CHAPTER 500. MISCELLANEQUS DISCIPLINARY MATTERS

B8 CHAPTER 501, INMATE WELFARE

& CHAPTER 507. STATE JAIL DIVISION

& CHAPTER 508. PAROLE AND MANDATORY SUPERVISION

& CHAPTER 509, COMMUNITY JUSTICE ASSISTANCE DIVISION

& CHAPTER 510. INTERSTATE COMPACT FOR ADULT OFFENDER SUPERVISION
@ CHAPTER 511. COMMISSION ON JAIL STANDARDS

g1 SUBTITLE I HEALTH AND HUMAN SERVICES

& CHAPTER 531. HEALTH AND HUMAN SERVICES COMMISSION

& CHAPTER 533, IMPLEMENTATION OF MEDICAID MANAGED CARE PROGRAM
- CHAPTER 534. LOCALLY BASED MEDICAID AND OTHER RELATED HEALTH CARE INITIATIVES

- CHAPTER 536, PROVISION OF HUMAN SERVICES AND OTHER SOCIAL SERVICES THROUGH
" FAITH- AND COMMUNITY-BASED ORGANIZATIONS

& TITLE 6. OPEN GOVERNMENT, ETHICS
&1 SUBTITLE A. OPEN GOVERNMENT

cih 1



@ CHAPTER 551.
& CHAPTER 552,
@ CHAPTER 553.

& CHAPTER 554,
CHAPTER 555,

Exhibit D

TEXAS GOVERNMENT CODE

OPEN MEETINGS

PUBLIC INFORMATION

PUBLIC DISCLOSURE

PROTECTION FOR REPORTING VIOLATIONS OF LAW

STATE AGENCY RECORDS RELATING TO LICENSE HOLDERS OR OTHER

% DEGULATED PERSONS

CHAPTER 556.
&

& CHARPTER 557.
t1 CHAPTER 558.
 CHAPTER 559.
#

POLITICAL ACTIVITIES BY CERTAIN PUBLIC ENTITIES AND INDIVIDUALS

SEDITION, SABOTAGE, AND COMMUNISM
INTERPRETERS FOR DEAF OR HEARING IMPAIRED PERSONS
STATE GOVERNMENT PRIVACY POLICIES

CHAPTER 560. BIOMETRIC IDENTIFIER

= SUBTITLE B. ETHICS

et CHAPTER 571.
CHAPTER 572.

TEXAS ETHICS COMMISSION

PERSONAL FINANCIAL DISCLOSURE, STANDARDS OF CONDUCT, AND

® CONFLICT OF INTEREST

W CHAPTER 573.
& CHAPTER 574.
i

DEGREES OF RELATIONSHIP; NEPOTISM PROHIBITIONS
DUAL OFFICE HOLDING

CHAPTER 575. ACCEPTANCE OF GIFT BY STATE AGENCY

& TITLE 6. PUBLIC OFFICERS AND EMPLOYEES

& SUBTITLE A. PROVISIONS GENERALLY APPLICABLE TO PUBLIC OFFICERS AND EMPLOYEES

& CHAPTER 601.
& CHAPTER 602,
# CHAPTER 803.
& CHAPTER 604,
& CHAPTER 605.
& CHAPTER 606.
2 CHAPTER 607.
# CHAPTER 608.
= CHAPTER 609.
# CHAPTER 610.
@ CHAPTER 611.
® CHAPTER 612
@ CHAPTER 613.
# CHAPTER 614.
CHAPTER 615.

ELECTION AND OFFICE HOLDING
ADMINISTRATION OF OATHS

PROVISION OF DOCUMENTS AND FEES OF OFFICE
OFFICIAL BONDS

EIGHT-HOUR WORKDAY

SOCIAL SECURITY

BENEFITS RELATING TO CERTAIN DISEASES AND ILLNESSES
PAYROLL DEDUCTION FOR SAVINGS BONDS
DEFERRED COMPENSATION PLANS

CHILD CARE EXPENSE SALARY REDUCTIONS
LODGING, MEAL, AND TRAVEL REIMBURSEMENT
LIABILITY INSURANCE

REEMPLOYMENT FOLLOWING MILITARY SERVICE
PEACE OFFICERS AND FIRE FIGHTERS

FINANCIAL ASSISTANCE TO SURVIVORS OF CERTAIN LAW ENFORCEMENT
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TEXAS GOVERNMENT CODE

OFFICERS, FIRE FIGHTERS, AND OTHERS

& CHAPTER 616.
& CHAPTER 617.
CHAPTER 618. UNIFORM FACSIMILE SIGNATURE OF PUBLIC OFFICIALS ACT

Mm

EMERGENCY INTERIM PUBLIC OFFICE SUCCESSION
COLLECTIVE BARGAINING AND STRIKES

&1 SUBTITLE B, STATE OFFICERS AND EMPLOYEES

@ CHAPTER 651,
@ CHAPTER 652
@ CHAPTER 653,
1 CHAPTER 654.
@ CHAPTER 655.
W CHAPTER 656.
W CHAPTER 657.
# CHAPTER 658.
@ CHAPTER 659,
@ CHAPTER 660,
& CHAPTER 661,
@ CHAPTER 662.
@ CHAPTER 663
@ CHAPTER 664

8 CHAPTER 665.
CHAPTER G66.

" EMPLOYEE

& CHAPTER 667.

@ CHAPTER 668.
CHAPTER 669.

GENERAL PROVISIONS

VACANCIES

BONDS COVERING CERTAIN STATE OFFICERS AND EMPLOYEES
POSITION CLASSIFICATION

MERIT SELEGTION

JOB NOTICES AND TRAINING

VETERAN'S EMPLOYMENT PREFERENCES

HOURS OF LABOR

COMPENSATION

TRAVEL EXPENSES

LEAVE

HOLIDAYS AND RECOGNITION DAYS, WEEKS, AND MONTHS
CHILD CARE SERVICES FOR STATE EMPLOYEES

STATE EMPLOYEES HEALTH FITNESS AND EDUCATION
IMPEACHMENT AND REMOVAL

RECOVERING EXCESS COMPENSATION PAID TO A STATE OFFICER OR

MULTIPLE EMPLOYMENTS WITH STATE
MEMBERSHIP DUES

RESTRICTIONS ON CERTAIN ACTIONS INVOLVING EXECUTIVE HEAD OF

® STATE AGENCY

& CHAPTER 670,
& CHAPTER 671,
& CHAPTER 672,

HUMAN RESOURCES STAFFING AND FUNCTIONS
HEALTH SERVICES IN STATE OFFICE COMPLEXES
EMPLOYMENT PREFERENCE FOR FORMER FOSTER CHILDREN
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Indiana Inspector General
Uniform Government Code [index: http:/Avww.in.gov/ig/2332.htm]
(codification of rules applying to Executive Branch)

Introduction

§1 Name

§2 Purpose and goal
§3 Jurisdiction

§4 Use

Crimes -

§100 In General

§101 Procedures in criminal cases
§151 Official misconduct

§152 Conflict of interest

§153 Profiteering from public service
§154 Bribery

§155 Retaliation

§156 Cashbook rule

§157 Depository rle

§158 Itemization rule

§159 Federal Theft or Bribery

Ethics

§200 In general

§210 State Ethics Conunission
§211 Interpreting Code

§212 Litigation

§220 Procedures in ethics cases
§230 Ethics Training

§231 Ethics Advice

§232 Ethics Officers

§250 The ethics niles or Code of Ethics
§251 Waivers

§252 Federal Hatch Act

Finaneial

§300 Three sources

§301 Indiana Code

§302 State Board of Accounts (SBOA) Manuals
§303 State Budget Agency Circulars

§351 Cash book rule (eriminal offense)

§352 Depository rule (criminal offense)

§353 ltemization of invoices (criminal offense)
§354 Fiscal speading plan

§355 Payment in arrears

§356 Timely payment of claims

§357 Duplicate and over-payment collection
§358 Claim vouchers less than $25,000

§359 Credit card use

§360 SDO funds

§361 Procurement cards (P cards)

§362 Personal Use

§363 Inventories

§364 Inactive funds

§3635 Attendance reports
§381 Food

§382 Alcohof

§383 Travel, in general
§384 Lodging

§385 Subsistence

§386 Mileage

§387 Bonuses and benefiis

Contracts

§400 The Indiana Attorney General

§401 Application of rules

§402 Grants versus contracts

§403 Memorandums of Undersianding
§404 Independent confractor determination
§405 Outside legal counsel coniracis

§451 Three-step process )

§452 Procurement Contracts Under $25,000
§453 Personnel transaction process

§454 10T approval

§455 Form Approval and Pre-Review

§456 Cost-effectiveness

§457 Bidding and competition

§458 Four-year limit '

§459 Early and fate performance compensation
§460 Minority and Women’s Bus.Enterprises Div
§461 Unspecified number of items at a fixed price
§462 Cost Plus Coniracis

§463 Cost Reimbursement Contracts

§464 Sex offender resiriction

§463 Petroleum product contracts

§466 Steet product contracts

§471 Writing requirement

§472 EDS Executive Document Summary
§473 Attachments

§474 Original signatures

§475 Vendor signatures

§476 Statutory terms omitted

§477 Ethics

§478 Confidential information

§479 Non-collusion statements

§480 Lack of funds statement

§481 Boilerplate

§482 Double-sided printing and scanning
§490 Amendments and change-orders

§491 Addenduns

§492 Renewals

§493 Lack of funds termination
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