
I. Policy Statement Regarding Easements on State of Indiana Owned Properties

Lands owned by the State of Indiana are held for the benefit of all the people of Indiana. The placement of easements makes land management more complex and more expensive. Properties and facilities developed in association with easements reduce the natural, cultural, aesthetic, economic, and recreational values of these public lands. New or expanded easements are discouraged. Existing easements should be managed to minimize their adverse impacts. If the purpose for which an easement was approved no longer exists, the State of Indiana should actively seek its formal termination.

Although this document has incorporated many of the easement request requirements on Indiana Department of Natural Resources managed lands, it does not apply to easements on Department of Natural Resources managed properties and navigable waters.  Due to the inherent issues involved in management of DNR owned lands, a separate policy and review process for easement requests has been established by the Natural Resource Commission and can be found here:
http://www.in.gov/nrc/files/IB28.pdf
In addition, any request for an easement on INDOT owned lands or highway right of way should be directed to the Indiana Department of Transportation:

http://www.in.gov/indot
II. Process for Review of Requests for New or Expanded Easements

(A) Utilities and other interested persons periodically request new or expanded easements on properties owned by the State of Indiana. Even though new or expanded easements are generally discouraged, there are circumstances where approval is supportable. A person requesting an easement is responsible for providing information needed to fully evaluate and execute documentation to memorialize the easement. Examples of this information may include test results, natural or cultural resource reports, environmental assessments or environmental impact statements, fiscal analyses, real estate surveys, the preparation of documents appropriate for recordation, and any other documentation found necessary or appropriate by the State of Indiana for the type of easement sought.

(B) Where a request for a new or expanded easement is received, employees of the Indiana Department of Administration will review the request and recommend approval or denial to the Indiana Department of Administration’s General Counsel and/or Commissioner.  If the recommendation is for approval, the request should also describe conditions to accompany the easement.

(C) In determining whether to recommend approval or denial of an easement request, the following factors are considered:

1. Whether legal restrictions apply to the site that would make granting an easement illegal or impracticable. 

2. Whether resources might be particularly sensitive to disturbance. 

3. Whether other reasonable alternatives exist for the placement of the easement. Example: The easement could be located along an adjacent roadway rather than extended through a state property, even though use of the roadway might provide a more circuitous route.

4. Whether denial of the easement would result in an unusual hardship to the applicant. Example: A rural utility cannot finance the placement of a line to serve private homeowners with potable water if the line must be made to circumvent a department property.

5. Whether the State of Indiana will receive a benefit from development of the easement. Example: The easement will allow the location of a sanitary sewer to transport wastes, generated within a property, for processing by a municipal treatment plant.

6. Whether a legal obligation mandates the department to grant or modify an easement. Example: The terms of a deed granting title to the State or an agency require an easement be maintained in favor of a third party.

(D) If the Indiana Department of Administration determines to recommend approval of a request for a new or expanded easement, the following factors are considered in determining conditions to include in the easement:

1. What are the best management practices to minimize the disturbance caused by any construction activities authorized by the easement? These practices should consider natural, cultural, economic, and recreational benefits that are derived from the land. Example: Erosion control techniques should be applied that are effective and compatible with site usage.

2. What are the best management practices to minimize future disturbance caused by maintenance activities for any use authorized by the easement. These practices should consider natural, cultural, economic, and recreational benefits that are reasonably foreseeable. Example: Maintenance of an easement should not conflict with uses anticipated for a property or facility.

3. Whether all legal requirements are met before an easement is granted. 

4. Whether all legal requirements are met with respect to the activity authorized by the easement. 

5. Whether the easement is described with sufficient particularity to support a clear understanding by current and future State employees, and by the person who holds the easement, of its application and limitations. Example: A plat and description suitable for recordation may be required.

6. Whether an easement is written as narrowly as is practicable to serve its stated purpose. Limitations on time, space, and beneficiaries are recommended. Examples: (A) With respect to time, where the person seeking the easement holds a life estate on land to which the State holds the remainder, the State would ordinarily grant the easement in gross. Also, an easement may be described to cover a limited duration. An easement shall be no longer than required to serve the intended purpose. Generally, the term shall not exceed 40 years. (B) With respect to space, the areas to be disturbed during construction activities are described in the easement to include no more than what is reasonably required for construction. (C) With respect to beneficiaries, the State would ordinarily grant an easement so as to prohibit the recipient from transferring the easement to another, granting use of the easement to another, or burdening the easement with a purpose other than specified in the easement. The State would reserve the right to grant an easement to another person or persons to use the same corridor. The easement would provide for the reversion of rights to the State if the recipient exceeded a limitation in, or otherwise violated the terms of, the easement.

7. Whether the amount of consideration for the easement has been determined to reasonably assure the State receives fair market value. In determining fair market value, the department shall consider economic factors as well as compensation for loss to natural and cultural resources caused by the construction and maintenance of the easement. The State may compare formulae and methodologies used for determining compensation for similar easements. The amount of compensation may be adjusted where a beneficiary of the easement is the State or a local governmental entity. A minimum fee of $500 is established for an easement, although the fee does not apply if the sole beneficiary of the easement is the State of Indiana. To assist in determining fair market value, reference may be made to the Standard Compensation Schedule in Part V of this document. Example: The State may require an applicant, for an easement to place fiber optics cable, to disclose the amount and terms of compensation the applicant provided for an easement to place fiber optics cable at other locations.

8. Whether every reasonable effort has been made to place a new easement within an existing utility corridor. Example: The State can require an easement to be located in a way that is less convenient and more costly to the person seeking the easement where an existing utility corridor could be used.

9. When there are particular legal requirements that must be met before the Department of Administration determines to recommend approval, denial, or conditioning of an easement request, whether these requirements have been met. Example: The Department of Administration shall review any request for authorization to place, construct, or modify personal wireless service facilities within a reasonable period of time after the request is filed, taking into account the nature and scope of the request. Any decision by the Department of Administration to deny a request of this nature shall be in writing and supported by substantial evidence contained in a written record. 
III. Standard Compensation Schedule

1. A standard easement fee is established for utilities for each linear foot as follows:

MAXIMUM EASEMENT WIDTH IN FEET RATE PER FOOT

10 $2

15 $3

20 $4

30 $6

40 $8

50 $10

100 $20

200 $40

A width between the stated widths is assessed at the higher rate.

2. The standard fee for temporary right-of-way for construction is 50% of the rate per foot established in part 1.

3. The rates per linear foot established in part 1 may be reduced by 15% for each of the following conditions that are met:

(a) A utility provides local service and the State is among those that are served.

(b) A utility stays within an existing easement corridor or existing roadway berms.

(c) A utility is not-for-profit and the line is for end-of-service distribution.

(d) Structures associated with the easement are buried.

4. The rates per linear foot established in part 1 may be increased to 200% of the stated rate if construction begins without obtaining prior authorization from the department.

5. The standard fee for a utility cabinet or similar structure not exceeding a footprint of 400 square feet of cleared ground is $5,000.

6. The standard fee for a utility cabinet or similar structure, with a footprint exceeding 400 square feet of cleared ground, is $5,000 plus $10 per square foot of cleared ground exceeding 400 square feet.

7. A standard easement fee schedule is established for roadways as follows:

(a) For a roadway serving a single parcel, twice the rates established in part 1.

(b) For a roadway serving more than one but fewer than eight parcels, the same rate per parcel owner as established in part 1.

(c) For a roadway serving at least eight parcels, 60% of the rate per parcel owner as established in part 1.

(d) The rates established in this part may be increased to 200% of the stated rate if construction begins without obtaining prior authorization from the department.

(e) The department may also apply this schedule to easements for purposes other than roads, but it does not apply to utility easements.

IV. Rights of Entry

The Department of Administration is authorized to approve a right of entry to conduct surveys or collect data in preparation for making an easement request. The right of entry may be conditioned as determined appropriate by the Department of Administration to minimize damage to natural or cultural resources and to provide for public safety and convenience. Grant of a right of entry does not constitute or imply approval of the easement.

V. Emergency Construction Approvals

The Department of Administration is authorized to approve emergency construction activities in association with an existing or proposed easement when deemed necessary. An emergency construction approval does not constitute or imply approval of the easement. A person seeking an easement must yet request and obtain approval of the easement from the Department of Administration. If approval of the easement is not obtained, the person performing the emergency construction can be required to restore the site as nearly as practicable to its condition before construction.


