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*The proposed amendment to Criminal Rule 4(D) would decrease the trial continuance 
period from 90 days to 70 days. The proposed amendment would also allow the trial court 
to order a defendant to remain held in jail during the continuance period when the 
defendant is charged with an offense under IC 35-42 as a Level 3 felony, Level 2 felony, 
Level 1 felony, or murder. 

Rule 4. Impact of Delay in Criminal Trials 

… 

(D) Dismissal for Delay in Trial – When May be Refused – Extensions of Time. 
If a defendant moves for dismissal under this ruleRule 4(B) or 4(C) or upon motion of the 
state prior to the expiration of the applicable time period, the trial may be continued 
beyond the mandates of Rule 4(B) or 4(C) for ninety days and the defendant released 
without money bail or surety, subject to such restrictions and conditions as determined by 
the court, if the state shows the following:  

(1) there identifiesis presently unavailable evidence the state would be entitled to 
present at trial;  

(2) the evidence is presently unavailable;  

(32) demonstrates that a reasonable and diligent effort was made to procure the 
evidence in a timely manner prior to moving for an extension of time; and  

(43) explains when the evidence can is expected to be availableobtained within ninety 
days.  

If the defendant moved for dismissal under Rule 4(B), the trial court may continue the trial 
for no more than seventy additional days.  If the defendant is charged with an offense under 
Ind. Code § 35-42 as a Level 3 felony, Level 2 felony, Level 1 felony, or murder, including 
attempted murder, the court may, consistent with Rule 2.6, order the defendant to remain 
held in jail or to release the defendant during this additional period.  The order to release a 
defendant under this rule may be subject to such restrictions and conditions as 
determined by the court. 

If the defendant moves for dismissal under Rule 4(C), the trial may be continued for no 
more than seventy additional days. 

If the defendant is not brought to trial within the additional ninety-day period, the criminal 
charges against the defendant must be dismissed with prejudice.  

For purposes of this section, the evidence sought need not be essential or unique, nor is 
the state required to actually present such evidence at trial. However, if the state fails to 
make reasonable and diligent efforts to procure the evidence after the court grants the 
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extension, the court may dismiss the criminal charges against the defendant with 
prejudice. 


