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NOTICE

This report was prepared by Robert L. Spangenberg and
Patricia A. Smith of the Spangenberg Group, 1007 Beacon
Street, Newton Centre, Massachusetts, 02159, at the request of
the Indiana Public Defender Council and the Criminal Justice
Section of the Indiana State Bar Association.

Funding for this project was provided by the American
Bar Assocation’s Bar Information Project.

For additional information contact:

indiana Public Defender Council
309 W. Washington Street, Room 401
Indianapolis, IN 46204-2725
(317) 232-2490
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INTRODUCTION

.During the upcoming 1987 Session of the Indiana General Assembly,
the State's lawmakers may consider a bill which proposes to make signi-
ficant changes in the system for overseeing and funding the provision
of indigent defense services in the state's 92 counties. 1In 1985 the
Legislative Interim Study Committee of Probation Services and Indigent
Counsel reviewed defense services to indigents and legislation en-
dorsed by the Indiana State Bar Association, the Indiana Public Defen-
der Council and the Indiana Public Defender Association. ©No bill was
submitted in the 1986 legislative session because it was a short ses-
sion in the middle of the budgetary biennium.

The Committee strongly endorsed the concepts of this proposed le-
gislation. Among other things, PD 5289 would create an Indiana Staté
Public Defender Commission to set standards for and approve county de-
fense programs and would also provide for reimbursement by the state
of 50 percent of the counties' expenditures for indigent defense. This
report is intended to provide the essential background information ne-
cessary for informed deliberations on the merits of the bill.

The following introductory sections review 1Indiana's judicial
system, the present system for providing defense services in Indiana,
the systems for providing defense services around the nation, national
trends in the provision of these services, and a comparison of Indi-
ana's defense system with the rest of the nation. Finally, the history
of attempts to improve defense services in Indiana is reviewed and the
technical assistance project culminating in this report is described.
The second portion of the report analyzes the proposed legislation and
discusses some of its major provisions, particularly those that have
financial implications. The reasons why PD 528% is  necessary to
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improve the provision of defense services in Indiana are also out-
lined in this second part of the report. The third part of the report
discusses the fiscal impact of the bill, providing an initial estim-
ate of the costs, to both the state and the counties, of an indigent
defense system incorporating the changes proposed in PD 5289, based

on the limited data available.

Indiana's Judicial System
The JIndiana Supreme Court handles direct appeals only in those

criminal cases where a penalty of death or a sentence of more than
ten vyears is imposed. (Ind. Court, Art. 7, Sec. 4} The Court has
original Jjurisdiction over matters concerning the conduct of the bar
and the bench. The Court may issue any writ necessary to exercise
its appellate jurisdiction and, in all criminal appeals, may review
any gquestion of law or review and revise the sentence imposed by the
trial court. The Court. has 5 justices appointed by the Governor
after nomination by a judicial nominating commission. (After two
years, justices come before the electorate on a "Yes-No" retention
ballot; if successful, they serve ten-year terms.)

The Court of Appeals has no original jurisdiction, but pursuant
to Supreme Court rules has appellate jurisdiction in all criminal ca-
ses (including sentencing review) except for those cases noted above
which may be appealed directly to the Supreme Court. {Ind. Rules of
App. Proc., Rule 4) The court is also empowered to hear interlocu-
tory appeals. The 12 judges serving 4 "Districts™ are selected in
the same manner and serve the same terms as Supreme Court justices.

The (Circuit Courts in Indiana are by statute vested with original

jurisdiction in all civil and criminal matters, except when exclusive
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jurisdiction is conferred upon other courts of the same county. (I.C.
33-4-4-3) They also have appellate jurisdiction over appeals from
the city and town courts. There are 89 circuit courts throughout the
state (three circuits are made up of two counties each). In 21 coun-
ties the circuit court maintains small claims and minor offenses divi-
sions, while in the remainder of the counties such cases are handled
in the Superior or County Courts. Judges of the Circuit Court are
elected every 6 years.

The Superior Courts are also courts of general jurisdiction in

criminal matters, with the same appellate jurisdiction as the Circuit

- Courts. Thirteen Superior Courts have concurrent jurisdiction with

the circuit court, 14 have concurrent jurisdiction in all but probate
and juvenile matters, and six have exclusive jurisdiction over juven-
ile and probate and concurrent jurisdiction with Cireuit Court in all
other cases. In Marion County, all criminal cases are heard in the
Superior Courts, with the exception of those brought in Marion County
Municipal Court. As of December 31, 1984, there were 105 Superior
Courts serving 43 counties. Superior Courts are created individually
by the General Assembly as local needs dictate. For the most part,
judges of the Superior Court are also elected to 6-year terms by the
voters of Indiana.

County Courts began operating in 1976 in place of the disappear-
ing Justice of the Peace Courts. The County Court has original and
concurrent Jjurisdiction in Class D (less serious) felonies, misdemea-
nors and infraction cases, and violations of local ordinances, along
with jurisdiction over certain civil matters in which the debt or dam-

age does not exceed £10,000. The court may conduct preliminary



hearings and set bail in felony cases. There are 60 county courts,
served by 57 judges elected for six-year terms.

The HMarjopn County Municipal Court replaces the County Court in
Indianapolis and has concurrent jurisdiction with the Criminal Court
in all Class D felonies, misdemeanors, infractions, and local ordin-
ance violations. The court also has jurisdiction to conduct probable
cause hearings in felony cases and to bind over to the Superior Court
when probable cause is found. The court also has jurisdiction over
civil matters in which the debt or damage claimed does not exceed
$20,000 and involuntary mental commitments, among others. There are
15 judges of the Marion County Municipal Court, all of whom are nomin-

ated by a 1local nominating commission and then appointed by the

Governor for a four-year term.

Indigent defense services in Indiana are presently organized and
funded entirely at the county level, with the exception of the ser-
vices provided by the State Public Defender. This office represents
on demand indigent convicted adults and indigent adjudicated delin-
quents committed to Department of Correction facilities in challenges
to their convictions, sentences, or adjudications after the time for
appeal has expired. The office also provides trial level represen-
tation when appointed and compensated by the county. In contrast to
the post-conviction relief matters handled by the State Public Defen-
der, direct appeals in the state are handled by court-appointed coun-
sel and paid for by the counties. However, the trial court may ap-
poeint the State Public Defender and pay for services pursuant to a
fee schedule established by the Indiana Supreme Court.
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State funding is also provided in support of the Indiana Public
Defender Council, which was originally established under an LEAA
grant, but is now a state agency. The Council provides research,
training, and technical assistance to attorneys representing indigent
defendants, but no direct representation. According to the statute
establishing the Council (I.C. 33-4-12}, it has five main responsi-

bilities:

1) aid attorneys who defend indigenﬁs;

2) prepare manuals of procedure;

3) help prepare trial briefs, fofms and iﬁstruétions;

4) conduct resesarch; and

5) maintain contact with other governmental agencies

which deal with criminal defense. -

By statute, (I.C. 37-9-10) judges of the courts.df criminal juris-
diction in Indiana are authorized to contract with any attorney or
group of attorneys for the defense of indigents, except counties with
a population of 400,000 or more. There is currently no statutory
authority for the public defender programs existing in the two coun~
ties (Lake and Marion) with populations in excess of 400,000.

According to a recent survey of county programs by the Indiana
Public Defender Council, there are cgrrently 55 public defender,
63 assigned counsel and 57 contract programs in the state. (These
figures add up to greater than 92 because many counties utilize a mix
of systems to provide indigent c¢riminal representation in all courts
in the county.) In 32 counties the predominant method of defense ser-
vice delivery 1is assigned counsel while in the remaining 60 counties

public defender or contract programs predominate.
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Some confusion exists over the distinction between a "public de-
fender"™ and a "contract" program, making it difficult to accurately
assess the actual procedures for providing indigent defense across
the state. Many programs that are called "public defender" in Indi-
ana do not fit the mold of what is typically thought of when that
term is used: A salaried staff of full~time or part-time attorneys,
with a fully-equipped office rendering services through a public or
private nonprofit organization. Instead, many "public defender offi-
ces" in Indiana counties consist of one or more attorneys contracting
annually on an individual basis with a judge or judges to provide de-
fense services. Usually, attorneys only serve part-time as public
defenders. Under such circumstances, attorneys most often operate out
of their private offices, although in some courts, desk space is made
available in the courthouse. Such programs might more appropriately
be designated contract programs. Thus, it is difficult to get an
idea of the actual procedures for providing indigent defense represen-
tation simply by looking at what the programs call themselves~~closer
scrutiny is required to develop an accurate sense of individual pro-
gram characteristics.

One of the more unique aspects of the Indiana indigent defense
system is that, by statute, public defenders and contract attorneys
are for the most part appointed by each individual judge to serve in
his or her courtroom. This practice has been the subject of contro-
versy for the past decade, which has resulted in redefinition of that
authority in certain jurisdictions. For example, in several counties
surveyved, the Jjudge appoints a chief public defender, who then hires

a staff of deputies. Elsewhere, committees of judges (and attorneys
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in some cases) appeoint the attorneys. In one county a public defender
advisory board consisting of attorneys and lay people provide the
judges with a 1list of suitable candidates for public defenders from
which they make appointments. In a few counties, while the judges
appoint individual attorneys to serve as public defenders, the attor-
neys are not assigned to a specific courtroom but may be rotated
through the various criminal courts in the county on an as-needed
basis. Generally, this occurs only where there is a Chief Public De-
fender or some other administrative personnel to monitor the courts’
needs and assign atterneys as necessary. The procedures in each
county for choosing and appointing counsel range from the very simple

to incorporating complex formulas, with no state standards or guide-~

lines governing them.

While the U.S. Supreme Court has mandated the right to counsel
for indigent defendants in felony, misdemeanor, and juvenile cases,
and has set certain guidelines for when counsel must be appointed, it
has left the implementation of a system for indigent defense to the
50 states. It is up to the states to determine which type of programs
are to be used and how they are to be funded. Needless to say, this
results in a wide variety of programs and systems across the country.
Two recent studies have contributed greatly to a better understanding
of the characteristics of these myriad systems: 1) the American Bar
Association's 1982 report on Criminal Defense Services to fthe Poor,
by Professor Norman Lefstein; and 2) The Natjonal Criminal Defense



Systems Study published in May of 1984, conducted by Robert
L. Spangenberg, et al. of the then Criminal Defense Group at Abt Asso~
ciates 1Inc¢., £for the U.S. Department of Justice, Bureau of Justice
Statistics. Information from these sources, and updated information
that we are constantly receiving from contacts in the field are sum-
marized in the following outline of the various levels of organiza-

tion and types of indigent defense systems in the United States.

Level of C {gati

® Indigent defense services are presently organized

on a statewide basis in 17 states: Alaska,
Colorado, Connecticut, Delaware, Hawaii, Kentucky,

Maryland, Massachusetts, Missouri, New Hampshire,
New Jersey, New Mexico, Rhode Island, Vermont, West
Virginia, Wisconsin and Wyoming.

] 3 states have a central organization but are not re-
sponsible for providing services throughout the en-
tire state: Nevada, Ohio and Kansas.

® Half of the states place the responsibility for

providing defense services with the counties.

e 2 states organize services on a judjicial district
or circuit level: Florida and Minnesota.

) Several states are organized on both a coupty anpnd
judicial district basis: Arkansas, Georgia,
Louisiana, and North Carolina.

Iype of System

® ublic 4 d were utilized by 34% of

the counties across the United States in 1981-82.

° In 22 states, public defender programs are cur—
rently the predominant system of delivery. There
is at 1least one public defender program in every
state but Maine and North Dakota.

] 60% of all counties in the nation were served by

i in 1%81-82, but they

serve only about one third of the population be=

cause they were found most frequently in the
smaller counties.



] Approximately 25% of all assigned counsel programs
are coordinated, that is they have an administra-
tive component and a set of rules and guidelines
governing the appointment and processing of cases
handled by the private bar.

® Assigned counsel programs predominate in 17 states.
Today Maine is the only state which relies exclu-
sively on private assigned counsel.

° In 1981-82, contract proarams existed in’6§ﬁof the

counties, most clustered in a few states. At that
time, 32 states had no contract programs at all. '

] Use of contract programs has grown substantially
and in at 1least two states--North Dakota and
Washington--those states can be characterized as
predominantly contract states at the present time.
The growth of contracts has been substantial
nationwide~-particularly in the area of providing
backup to Public Defenders in conflict cases.

° A number of states provide indigent representation
through a mixed system such that no one type of pro-
gram predominates: Arizona, Idaho, Indiana, Massa-
chusetts, Michigan, . Minnesota, New Mexico, Oregon
and Utah. (although Massachusetts and New Mexico
are organized on a statewide basis, a variety of
programs is utilized in each state to provide
direct representation to indigents.)

National Trends ip the Provision of Indigent Defense Services

We have observed a number of general trends in the provision
of indigent defense services since the National Criminal Defense
Systems Study was completed. The most significant of these

trends include:

e There has been a move towards state funding of indi-
gent defense services. Since 1982, when 17 states
funded indigent defense services, six more states
have passed legislation providing for full state
funding (Missouri, Oregon, Delaware, and Kentucky,
Delaware and Iowa) for a total of 23 states. An ad~
ditional 10 states support their programs with both
state and county funds (Florida, Kansas, Montana,
Nevada, New York, North Dakota, Ohio, South Carol-
ina, Tennessee and Wyoming). Finally, a number of
states have given consideration over the past sev-
eral years to providing some level--or increasing
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the already existing level--of state funding includ-
ing 1Indiana (the others are Georgia, Nebraska,
Washington, and South Carolina). Legislation that
has been enacted in Iowa provides for state take-
over of the costs of indigent defense in 1987.

® There has been an increased reliance in recent

years on establishing jndependent indigent defense

the provision of services throughout the state.
Since 1982, when there were 13 permanent commis-
sions (all part of statewide public defender pro-
grams except Ohio), an additional 6 states have
established such commissions (Ransas, North Dakota,
Oregon, Massachusetts, Missouri, and West Vir-
ginia). 1In addition, consideration has been given
to similar proposals over the last three years in
five states, including Indiana (the others are Wash~-
ington, Maine, Virginia, and South Carolina). These
commissions vary considerably in terms of how they
are constituted and their responsibilities, which
are discussed in greater detail later in this
report.

Cne important characteristic of several of the more
recently established commissions is that they pre-
serve local autonomy through county option provi-
sions, with the state agency reviewing and certify-
ing that individual county plans for provxdzng de-
fense services meet state standards. This is the
type of system that is proposed for Indiana.

[ There has been an increased emphasis on gost con-

i r Such as establishing formal in-

digency guidelines to assure only the truly indi-
gent receive counsel at public expense.

® There has also been a concerted effort to identify

and take advantage of glterpnative sources of reve-

nueg, rather than annual state appropriations, such
as collecting from the defendants (either through
contributions up front or recoupment after disposi-
tion) and imposing court costs on defendants in a
wide range of cases.

e Indigent caseloads around the pation have beep in-
creasing at a steady rate of between 5 and 10% for
the last several years.

- . Ind; th t] ¢ of I .

According to the national survey conducted in 1981-1982,

Indiana was ranked 45th in the nation with a per capita cost for
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indigent defense services of only $1.0l1. According to our estim-
ates based on the limited data available from the State Court
Administrator's Office, in 1985 that figure has increased to
$1.48 (including the amount spent by the state on the state pub-
lic defender and the Indiana Public Defender Council). 1In terms
of the average cost per <case, in 1982 Indiana ranked 41st at
$131 per case. In 1984, the cost per case (based on county expen-
ditures alone and caselcad data reported by the State Court Ad-
ministrator's Office} is $138. This slight increase fails to
bring the <c¢ost per case in Indiana anywhere near the 1982 na-
tional average of $196, much less the currently estimated nation-
wide average cost per case of $220. Even with the modest improve-
ments that have occurred in Indiana, the gap between it and the
other states has actually widened since 1982 as a result of sub-
stantial increases in defense expenditures in a number of
states. Indiana fares little better when compared to states with
similar demographic characteristics. The following table com=-
pares costs and cost per case in states with populations similar
to Indiana. An analysis of this table reveals that once again
Indiana falls in the 1lower middle range in terms of both per
capita and per case expenditures. Even using the high fiqure of
$1.48 for its per capita cost (based on the total of state and
county expenditures in 1984) Indiana lags 82 percent behind the
next highest state, Massachusetts, at $2.70. Indiana's cost per
case expenditures in 1984 of $165 fall 41 percent behind the

$264 expended per case in the state of Wisconsin.
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Recognizing that Indiana does not compare favorably with
other similar states in terms of expenditures for defense ser-
vices being provided, there have been a number of efforts over
the past decade to improve the system for providing defense ser-
vices in Indiana. These efforts have included both studies by

experts in the field of criminal defense and legislative initia-

tives to improve the system.

Several studies were conducted during the past decade by spe-—
cialists in the field of indigent defense looking both at the
overall state and at Marion County alone. In addition, the Indi-
ana and Indianapolis Lawyers Commissions conducted an ongoing
review of indigent defense issues in Indianapolis and throughout
the state in the late 1970s. The recommendations of these study
groups led to a number of legislative proposals, primarily
intended to establish a public defender agency in Marion County,
to create a public defender commission at the state level, and
to provide for some level of state funding. Specifically, these

activities included the following:

® NLADA conducted a statewide review of "The Struc-

ture and Funding for Criminal Defense of Indigents
in Indiana®™ in 13%74.

] The Public Defender Services Committee of the
Indianapolis Lawyer's Commission examined indigent
defense services 1in Marion County, other Indiana
counties, and other states in 1976.

] The National Center for Defense Management {under
the auspices of the LEAA Criminal Courts Technical

- 13 -



Assistance Project) conducted "An Analysis of Indi-
gent Defense Services in Marion County (Indiana-
polis), 1Indiana"™ in January of 1977 at the request.
of the Indiana Criminal Justice Planning Agency.

° The Criminal Defense Technical Assistance Project,
funded by LEAA (Robert L. Spangenberg, Project
Director), prepared a report on "The Public Defen-
der System, Marion County, Indiana: Current and
Projected Costs" in January 1980, again at the
request of the Criminal Justice Planning Agency.

1t  ghlighi

° SB 376 was submitted in 1979 to establish a public
defender agency in Marion County. A Senate Judi-
ciary subcommittee unanimously recommended passage,
but the bill was withdrawn at the request of the
Indianapolis Bar Association (IBA), which estab-
lished a Public Defender Committee to determine
whether the deficiencies in the system for provid~
ing defense services in Indiana could be adequately
cured without legislation.

® In 1980, SB 385 (rearly identical to SB 376), was
filed with the endorsement of the IBA but, due to
the fact that 1980 was a short session, the bill
was not called for a hearing.

° Similar legislation was filed in 1981 and was
passed by the Senate but failed to get a hearing in
the House of Representatives. Legislation to
create an independent Marion County Public Defender
Office has not been resubmitted since 1981.

® HE 1860, to create a public defender commission
with a 25% state reimbursement for county defense
expenditures, was submitted in 1985. The bill re-
ceived a unanimous recommendation by the House Judi~
ciary Committee, but was not called on third read-
ing and died.

. PD 52839 would <create a Public Defender Commission
and provide ©50% reimbursement. The proposed bill
has been endorsed by the Legislature's Interim
Study Committee on Probation Services and Indigent
Counsel, and may be filed in the upcoming (1986) le-
gislative sessions.

he I hnical Assistance I iect
The Criminal Justice Section of the Indiana State Bar Asso-
ciation and the Indiana Public Defender Council contacted the
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American Bar Association Bar Information Project in the fall of
1985 to request technical assistance in support of the proposed
legislation to be submitted in 1986. As a result of this re-
guest, the Bar information Project sent Robert L. Spangenberg
and Patricia A. Smith of the Spangenberg Group in Newton,
Massachusetts to Indianapolis for two days in early November
1985. During the course of the visit, we interviewed the

following individuals in person:

° Larry Landis, Executlve Director of the Indlana Pub~
lic Defender Council

° Susan Carpenter, State Public Defender
® Bruce Kotzan, State Court Admlnlstrator_
. Lilia Judson, Assistant State Court Admlnlstrator

] Joseph Loftus, Chief Staff Person for Pat Keily,
Chairman of the House Ways & Means Committee

® Chuck Nemeth and Charles Pride, State Board of
Accounts

. John Sweazey, Chairman of the Marion County
Republican Central Committee

] Bobby J. Small, Director, Indiana Criminal Justice
Institute

] Judy Honey, Executive Assistant to the Governor.

In addition to these interviews, indigent defense data from

the following sources was collected and analyzed:

® 1582 data on selected 1Indiana counties collected
for the National <Criminal Defense Systems Study;
the 17 counties in this survey included all the
largest counties and a stratified sample of the
remaining counties;
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® 1983
Divi

Indiana Judicial Report data published by the
sion of State Court Administration, particu-

larly on county expenditures for indigent defense;

° 1984
over

® Data

Indiana Judicial Report data, particularly
all criminal caseload statistics;

reported during phone survey of selected

Indiana counties conducted in HNovember of 1985.

Info
1984
1285

e Data

rmaticn gathered included program descriptions,
coste, 1984 caseload, and projections for
¢+ where possible.

provided by the 0Qffice of the State Public

Defender, including the Annual Report for fiscal

year

e Prog

1984~85; and

ram information included in the files of the

Indiana Public Defender Council.

Information
develop the

describing

collected from all of these sources has been used to
estimates and projections included in this report

the overall impact of PD 5289 on the system for pro-

viding defense services in Indiana.
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THE. PROPOSED LEGISLATION

Despite the fact that the Indiana Generai Assembly did not
act favorably on HB 1860 during its 1985 session, it recognized
the need for Ffurther study of the indigent defense issue, and
created the Interim Study Committee on Probation Services and
Indigent Counsel. The Committee consisted of six senators énd
six representatives. Its activities included reviewing the
present system for service delivery and recommending specific
changes in the 1legislation to address the problems identified.
This process resulted in the drafting of PD 5289, based on HB
1860. In its meeting on October 16, 1985 the Committee "strongly
recommend[ed] the concept of PD 5289 and most aspects of the
proposed draft.” A few issues regarding the appointment of
members of the state commission and county boards were left open

for resolution during the final discussion of the bill.

%

{ohliqhts of the Bill

There are two main features of the proposed legislation:

1) the <creation of a state public defender commission,
and

2) the reimbursement by the state of 50 percent of the
counties' defense expenditures.

Additional provisions of the bill would include:

® the creation of county public defender boards;.

*
The full text of PD 5289 appears in Appendix A.
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[ the collection of contributions from partially in-
digent defendants; and

] the imposition of court costs on persons who plead

or are convicted of felonies, misdemeanors and in-
fractions.

The Indiapa State Publi¢ Defender Commission, as presently

proposed, would consist of 7 members:

. 2 persons, appeointed by the governor, who have de-
monstrated an interest in the proper functioning of
the defender system and who do not both belong to
the same party;

. 2 persons, appointed by the Supreme Court of
Indiana, who do not both belong to the same party;

] 2 attorneys, appointed by the president of the lar-
gest professional organization of attorneys in the
state, who do not both belong to the same political
party:
] An attorney appointed by the President of the
Indiana Public Defender Association.
Several members of the Interim Study Committee suggested that
all appointments to the Commission should be made by elected
officials, apparently objecting to the provisions that would
enable attorneys' associations to make appointments. This issue
was left open by the Committee and will have to be resolved even-
tually. The experience in cother states with similar commissions
indicates that'ﬂhg_ig_ggpgig;gg to the commission is more signi~-
ficant to 1its operations than wyho makes the appointments. The
Commission should be broadly-based and representative of the
state’s legal community. Members should be chosen on a biparti-

san basis. Finally, because of the potential for conflicts of

interest, judges and/or prosecutors should nof be appointed to
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the Commission. The proposed legislation appears to be cognizant
of most of these requirements.

The Commission's responsibilities would include appointing
the State ©Public Defender; establishing standards for defense
services (indigency guidelines, attorney eligibility standards,
and c¢aseload standards, among others); establishing fee sched-
ules for payment of private counsel; reviewing the comprehensive
plans for providing defense services submitted by the newly
created county defender boards and certifying that they meet the
standards established by the Commission; and reimbursing the
counties whose plans are approved.

A number of other states have developed a permanent state
board or commission over the last several years. These bodies
vary considerably in terms of how they are constituted and pro-
cedures for the appointment of the board, the major functions of
the board and the nature and responsibility of the local county
organizations (if any are included).

The following examples illustrate some of these differences:

® In Missouri, the legislature created a State Pub~

lic Defender Commission on April 1, 1982 with
the responsibility of administering a statewide
public defender system for the entire state. At

the same time, funding responsibility was shif-
ted from the counties to the state.

) In Massachusetts, the legislature created the
Committee for Public Counsel Services to begin

on July 1, 1984. The Committee has the total re-
sponsibility for administering the mixed public
defender private bar program and is required to
develop numerous standards and guidelines.
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A number o

cent vyears

proach.

one propose

® In 19
State
legisl

develo
gram

f states have formed a permanent commission in re-
without adopting a statewide public defender ap-

These commissions are more nearly analogous to the

d in Indiana.

83, the Kapsas legislature c¢reated the

Board of Indigent Defense Services. The

ature attempted to empower the Board to

p standards and guidelines for local pro-
operations, while leaving the ch01ce of the

program to the counties.

. In North Dakota, the North Dakota Supreme Court

establ
Indige
1982,
vide
ance
improv

ished the ©North Dakota Legal Counsel for
nts Commission by Administrative Rule in

The purpose of the Commission is "to pro-
planning, gquidelines and technical assist-
to counties and judicial districts in the
ement of defense services for indigent de-

fendants in criminal cases in North Daketa." The

Commis
dards,
coupme
for c¢
del ¢
Kansas
which

their

gsion has developed detailed indigency stan-

a detailed plan for implementation of re-
nt orders, established a new fee schedule
ourt appointed counsel and developed a mo-
ontract for contract defense programs. Like
¢ it 1s up to each county to determine
type of system is most appropriate for
jurisdiction.

] In Qregop, the state legislature in 1985 created
the State Indigent Defense Board to conduct con-

tinuou
county
ties

local
fee s
standa

s oversight into the state funded, but
option program. Among the responsibili-
¢f the Board are to develop standards for
program operation, to establish a minimum
chedule for the private bar, to develop
rds and procedures for contract defense

programs, to provide legal training for lawyers

provid
gather

ing indigent defense services and to
and collect pertinent statistical data.

° The Qhio Public Defender Commission was estab-

lished
and r
cussed
Chio
state
for t
the s
Commis
larger

ten years ago with many of the same goals
equirements of other Commissicns just dis-
. One of the interesting features of the
Commission is the reimbursement by the
of up to 50% of the county expenditures
he local program if the local programs meet
tandards and guidelines established by the
sion. The Ohio Commission is substantially
and performs many more tasks than the
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other commissions just discussed. While retain-
ing the local county option concept, it now han-
dles many of the indigent defense cases on ap-
peal, represents inmates in the state prison and
provides back-up counsel in complex cases such
as death penalty for local court appointed coun-
sel and local county public defenders. This
system in Chio is similar in many of its key ele-
ments to the proposed legislation in Indiana.

The 50 percent reimbursement provisions in PD 5289 are mo-
deled after the Ohio program. Although Ohio and Georgia (to some
extent) are the only other states that use this specific mechan-
ism for sharing the costs of indigent defense services, a number
of states use other methods of achieving the same ends. In
Wyoming, for example, by statute the state pays 85 percent of
the costs while the counties contribute 15 percent. In South
Carolina, the state subsidizes the counties according to a popu-
lation-based formula and the counties make up the difference.
Several states provide funds for representation in certain
courts handling primarily felonies while the counties continue
to pay for misdemeanor representation in £he lower courts—--these
states include Kansas, North Dakota, Tennessee, and Montana. On
a smaller scale, a number of states cover the majority of indi-
gent defense costs while reqguiring that the counties contribute
space and utilities to the programs (e.g., Florida, Missouri,
North Carolina, and Kentucky).

In order to receive state funds under PD 5289, the counties
must establish county defender boards, consisting of three mem-
bers. The members would be chosen under the proposed legislation
by the County Council, the county Circuit Court judge, and the

president of the largest bar association in the county. Once
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again, several members of the Interim Study Committee suggested
that board members should be chosen by only elected officials.
The county boards would be responsible for preparing a com-
prehensive plan for providing defense services to indigent per-
sons in the county. Counties may choose from among a number of

program options in devising this plan:

1) A county public defender office;
2) A joint county public defender office;

3) Contract(s) with an attorney, group of attorneys or
private organization; and/or

4) An assigned counsel system of panel attorneys
{(under rules to be established by the commission).

Other responsibilities of the county board would include re-
commending an annual operating budget for the planned program(s)
and reporting annually to the County Council and the state com-
mission on program operations. The board would be required to
cooperate with the Commission in maintaining the standards estab-
lished by that body. Finally, the county board would be empow-
ered to appoint, contract with or maintain a list of attorneys
for the provision of defense services.

The provigions in the bill for collecting contributions from
defendants reflect a general feeling that thosé who receive free
counsel and can afford to pay a portion of the expense should be
required to do so. Many observers also suggest that defendants
take more seriously their responsibility to communicate and con-
sult with their appointed attorney if they have paid even a

nominal fee for the services.
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While collecting contributions up front from all clients who
can afford to pay avoids some of the legal and political pit-
falls associated with trying to recoup the cests from convicted
offenders after disposition, a number of issues regarding the
use of such programs require further study before claims of
their effectiveness can be verified. The most significant of
these questions is whether sufficient amounts can be collected
to offset the administrative costs of the collections process
and yield surplus revenues for the support of overall program
operations.

Based on our experience, having just completed a year-long
study of recoupment and contribution programs for the National
Institute of Justice, U.S. Department of Justice, the record of
other jurisdictions in collecting contributions from defendants
is too limited to be conclusive regarding the ability to collect
significant amounts. One factor that clearly has an impact on
collections 1is the size of the fees assessed. Fees should be set
low enough that they can be paid immediately and, preferably, in
a lump sum. While some payments may be made in installments in
special cases, such procedures increase the administrative costs
of the ceollections effort and should not be used routinely.

Nearly all of the jurisdictions collecting éontributions
from partial indigents turn the money over to the state or
county for deposit in the general fund. This practice is in-
creasingly being challenged, on the grounds that the monies
should be earmarked specifically for use in support of indigent

defense services. In the state of Missouri, for example, the

- 23 -



State Public Defender has proposed legislation that would place
such funds in a non-reverting revolving account for the purpose
of underwriting the expenses of providing essential services
such as special investigations and expert witnesses in compli-
cated cases.

The proposed legislation for Indiana avoids these problems
and the need for later revision by providing at the outset that
any funds collected from partially indigent defendants would be
depogited in a public defense fund to be administered by the
State Public Defender. The monies in this fund would not revert
to the state general fund at the end of the year, but would
carry over into the next fiscal year.

Finally, the proposed bill would impose g¢ouri costs of $5 on
virtually all criminal and quasi-criminal cases.* gpecifically,
court costs would be imposed on perscns who plead gquilty or are
convicted of offenses in the c¢ircuit or superior courts; infrac-
tions o¢r ordinance violations in the county courts or the minor
offenses or violations docketed in a circuit or superior court;
cases in nmunicipal court; and in delinquency proceedings. Pro-
posals such as this have increased in recent years, as jurisdic-
tions have searched for alternative sources of revenues outside
the general appropriations process. Five other states use court

cost mechanisms similar to that proposed in Indiana:

R e e s Sy L R it e o et s S A M (e R B e Wi i e e

* While the «current draft of the bill included in Appendix
A specifies a $3 court cost, the general feeling was that
that figure was unnecessarily low and could be raised to
$5. Thus, the $5 figure is used throughout this report.

- 24 -



e Alabama - Funds collected are deposited in a fair
trial tax fund (state)
- §5.00 on all c¢riminal, guasi-criminal
and civil cases docketed in municipal
court

° Louisiana - $4.30 for each misdemeanor, except a
parking vieclation (up to no more than
$17.50 as specified by district judges)

- $10.00 felony {up to no more than
$17.50)

- Collected funds are deposited in a dis-
trict indigent defender fund

] Arkansas - Counties of 15,000-16,000 population:

| $5.00 on each convicted or plead defen-
dant in felony and misdemeanor (includ-
ing traffic), in all courts
34,600-36,600 population: $5.00
49,000~49,700 population: $15.00
24,000~25,000 population: $5.00 _
Funds are deposited in a county public
defender fund

LI I

e Tennesee - Counties with population of 450,000~

750,000: $10.00 on all state misdemea-
nor and felonies (no non-moving traf-
fFic)

- Funds go to the county government for
support of indigent services

‘e Ohio - 87 on all misdemeanors (except parking

tickets)
- 320 on all felonies _ _
- Funds are deposited in the state
indigent defense fund
The court c¢osts program in Ohio has been so successful that
in FY 1985 the state collected over $10.5 million, enough to co-
ver all the expenses of reimbursing the counties for trial level
services. (The state spent an additional $3.5 million for the Of-
fice of the State Public¢ Defender and the counties spent another
$10.5 million in support of direct services in their locale.)

out of a total state budget of $25 million, 42 percent was

generated through the imposition of court costs.
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One factor that must be weighed when considering the finan-
¢ing of indigent defense in Indiana is the long list of 27 dif-
ferent types of court costs that already can be (and routinely
are) assessed against convicted defendants. Under the present
system an individual «convicted of a class A misdemeanor or a
felony could be assessed as much as $71 in standard fees, cover-
ing court <costs ($10), state Jjudicial fees ($%), prosecuting
attorney fees ($42), and a service of process fee (510). Other
costs may be added if the defendant is convicted by a jury
($50), is on probation (initial and monthly user's fees vary),
is in an alcohol or drug program (varies) and for a variety of
other reasons. (See Appendix B for a full listing of possible
fees and their amounts.)

In response to this complex system of collecticons (further
complicated by the necessity to divide the funds between the
state, the county and the locality) and the burden it places on
the clerks of the courts in Indiana legislation will be submit-
ted this year to consolidate all fees, most likely into a single
fee for all types of cases, probably in the range of $80-3%100.
What effect this proposal would have on the ability to collect
court costs under the provisions of PD 5289 is as yet unclear.

In each of the past several years the Indiana legislature
has added several more court costs to the list. In 1984, for
example, they added 4 or 5 new fees and amended 2 or 3 existing
ones. Thus, even though some may have a philosophical objection
to a ‘"pay-as-you-go" criminal Jjustice system, as long as the

Indiana legislature apparently has a strong predilection for
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using court c¢osts to generate revenues for the system, and a
reasonable number of the costs assessed are actually collected,
such a provision may be an important advantage of the proposed

bill.

Why is This Bill Necessary?

Studies conducted in Indiéna over thé past.ten.years have
consistently pointed out a number of deficiencies in the
indigent defense system. We personally observed some of these
problems in our work in 1980 and again during the nationwide
study we conducted in 1981-82. Many of these deficiencies
identified in the past were again confirmed during our most

recent visit in November 1985, These deficiencies include:

. A patch-
work of programs has developed around the state
with considerable confusion even as to what they
should be called. Contract programs are being used
extensively without any of the necessary safeguards
and performance standards to guard against choosing
the 1lowest bidder £for cost considerations alone.
Attorneys with 1limited felony trial experience are
receiving appointments in death penalty cases.
There are no provisions for early entry of counsel,
sometimes resulting in defendants remaining in jail
for weeks waiting to see their attorney.

& 1S il o
c because of the appoint-
ment procedures employed in most counties.

e Indigent defense services are underfunded because
of the serious burden the costs represent in coun-
ties with a limited tax base. A single big case,
such as a capital murder case, c¢an wipe out a
county's defense budget for an entire year. In many
counties, substantial caseloads result in payment
of only $50-8100 per felony case, creating an
incentive to plead clients guilty rather than take
cases to trial.
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e Support services (such as clerical, investigative,
and expert witness services) are not routipely
i + putting them on

uneven footing with prosecutors.

e There are no provisions for caseload control. Sala-
ried and contract public defenders take all cases
and inevitably get overloaded at times. Without
caseload/workload standards, overloaded lawyers are
unable to spend the time necessary to defend indivi-
dual «cases, a situvation which places the attorneys
in danger of being in violation of their profes-
sional ethics, and denies defendants the meaningful
defense to which they are entitled.

e There is a danger of increased claims of ineffec~
tive assistance of counsel under the present system
with the problems cutlined here. The costs of re-
trying cases in such circumstances can be extremely
high and are better avoided by providing for ade-
quate representation in the first place.

o There are limited cost coptaipment measures, such
as uniform indigency standards, contribution and/or
recoupment programs. Further, there is little sys-
tematic monitoring of costs at the state level, and
little accountability in the individual counties.

e Ihere is no reliable stafistical base for indigent
defense data. Little information is available on
the types of programs in existence. The information
on indigent defense expenditures reported by the
state court administrator's office is more reliable
in some cases than in others, and it reports no
data on indigent caseloads. A few counties collect
and maintain this data centrally, but most do not.

Naturally, the passage of PD 5289 would not solve all of these
problems immediately, but it would provide a framework within
which even those issues not directly addressed by the bill could
eventually be solved.

In summary, passage of PD 5289 would provide the following

advantages:

. . . £ ¢ 3 . - £t}
system ~- through the creaticn of a public defender
commission charged with oversight of the provisions
of indigent defense services across the state.
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A number

to the

Indiana.

-- through the provi-
sions allowing the counties to choose the pro-
gram(s) for providing defense services in their lo-
cale. As the Interim Study Committee pointed out
in its deliberations concerning the bill, one of
its major advantages is that it "providel[s] flexi-
bility for <counties to design systems appropriate
to their needs."™ Counties may even opt for no state
oversight by the Commission by not forming a county
board; these counties would, however, then have to
forego any state funding.

-~ through the provisions regarding
the maintenance of information on program
operations along with expenditure data that would
be carefully audited for purposes of reimbursement.

Fiscal relief for overburdened counties -- through
state reimbursement of half the counties' expendi-
tures for indigent defense.

--= through the col~-
lection of contributions from partially indigent
defendants and the imposition of court costs on
nearly all persons who plead or are convicted of
criminal offenses.

costs and funding of indigent defense services

of the provisions of the bill, as noted above, relate

in

The following section attempts to provide an initial

estimate of the fiscal impact of those provisions.
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The lack of data regarding the nature and level of indigent
defense services presently being provided in Indiana makes it
difficult to project reliably the fiscal impact of the proposed
legislation. Nonetheless, analysis of the data acquired from
the various sources described above has enabled us to begin to
estimate in a broad manner the indigent criminal caselocad, pro-
ject the costs of providing representation in those cases, estim-
ate the revenues that would be generated under the proposed le-
gislation, and finally, to estimate the costs allocated to both
the counties and the state under a 50 percent reimbursement
plan. Throughout the following analysis, projections are made
for the 1987 calendar year, assuming that the provisions of PBD
5829 would be first implemented in that year if the legislation

passes.

alc ti di imi e

The most fundamental gap in indigent defense information in
Indiana is in the area of caseload statistics. There simply are
no aggregate statistics on the number of indigent cases in which
representation is provided throughout the state. Without such in-
formation, or at least a reasconable estimate, it is impossible
to make projections about the need for defense services and the
expenses of providing them. 1In order to derive a reasonable
estimate of the indigent caseload, first it is necessary to iden-
tify the total criminal caselcad for the state for which a right

to counsel exists.,

- 30 -



ey

The following figures are taken primarily from the 1984 Indi-

ana Judicial Report, the most recent data available when this re-
port was prepared. The figures represent cause numbers, which in
some cases may iﬁclude multiple defendants, while in others may
correspond only to one of several charges against a single defen~
dant arising out of a particular incident. For purposes of this
exercise, it is assumed that the effects of these two factors on
the caseload statistics neutralize one another and that these fig-
ures represent a rough equivalent of the number of defendants
passing through the criminal courts. In order to provide the full-
est accounting possible of defense~related activities, we have

used the number of reported filings as the measure of caseload.

TABLE 2
TOTAL CRIMINAL CASELOAD ~ 1984
Felonies : 24,764
Misdemeanors : 97,588
Traffic Misdemeanors : 96,188
Juvenile cases : _.30,347
Total Criminal Cases : 248,887

A number of adjustments have been made in the statistics reported
by the State Court Administrator's Office. Cases categorized as
"re-docketed criminal,”™ which includes both felonies and misde-
meanors, were allocated between those two categories proportion-
ate to their numbers in each individual court as reported in the
1984 Judicial Report. Cases reported for the Marion County Munici-
pal Court represent individual charges according to the State
Court Administrator, thus the figures have been divided by two,
the average number of charges per defendant observed in our

experience in other jurisdictions around the country. Finally
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the Marion County Municipal Court figures have been divided into
felonies and misdemeanors according to information gathered on
site regarding the number of Class D or less serious felonies
handled in that court.

In order to determine how many cases actually resulted in the
appointment of counsel, it is necessary to apply an indigency rate
to each of the above figures. Indigency rates used below have been
developed through a careful analysis of data collected in a recent
telephone survey of selected counties' indigent defense programs.
While the sample was biased towards the more established public de-
fender offices (because they are the most likely to have such sta-
tistics available) it included a broad range of smaller and larger
counties, and a good mix of urban and rural communities. The case-
load information provided by the individual programs was compared
with the total criminal caseload reported by the State Supreme
Court Administrator's Office for the corresponding county to der~
ive actual indigency rates in each of the major case categories.
The averages of these figures were then taken and applied to the
total <criminal caseload to estimate the statewide totals of indi-
gent defense cases. The indigency rate of 45 percent for felonies
that resulted from this calculation is consistent with felony
rates around the country reported in the 1981-82 National Criminal
Defense Systems Study. The 16 percent rate for misdemeanors, how-
ever, is low compared to the national average of approximately 25
percent, probably due to the fact that the caseload figures used
include a large number of traffic misdemeanors. The juvenile indi-
gency rate of 23 percent is significantly lower than the approxi-
mately 75 percent reported for most states and the reasons for
this disparity are unclear.
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TYPE OF CASE TOTAL CASES  INDIGENCY RATE INDIGENT CASES

Felonies 24,764 45% 11,144
Misdemeanors 193,766 16% 31,003
Juvenile Cases 30,347 23% 6,980

TOTALS 248,887 (18.7%) 49,127

This figure of 49,127 represents an estimate of the total
nunber of cases in which the counties provided representation in
calendar 1984. Defense services were provided by the state in
another 1,148 post-conviction relief and other appellate matters
("files opened") including contracted-out cases, in FY 1984-85,

The estimated indigent defense caseload of 49,127 for 1984
is 17 percent greater than the approximately 42,000 cases repor-
ted for Indiana two vyears earlier in the 1981-1982 National
Criminal Defense Systems Study. (That study collected reliable
cost and caseload data from 17 Indiana counties, including the
state's largest counties.) During the same period, the total
criminal caseload for the state remained essentially the same,
after accounting for the decriminalization of less serious traf-
fic misdemeanors in 1982. The increase in indigent cases rela-
tive to the overall caseload in Indiana is not surprising given
the financial strains experienced by many of its citizens as a
result of the downturn in the nation's basic manufacturing indus-
tries and the deepening farm crisis. Other factors that could
have an impact on the number of indigent cases, although there
is not enough information available to assess the full extent of

that impact, would include a possible loosening of the indigency
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standards used for determining eligibility, new requirements in
the laws mandating appointment of counsel and/or changes in the
policies regarding the declaration of conflicts in cases involv-
ing co~defendants. Since none of these issues is going to dis-
appear or be resolved immediately, we predict that the indigent
caseload will continue to rise at a comparable rate of 18 per-

cent per year over the 3-year period from 1984 through 1987.

Thus, j indi d 1 6.3 d
lgg,z »
Projecting the Total Costs of Indigent Defense

Fortunately, unlike caseload data, there is reasonably re-
liable expenditure data for indigent defense services in Indi-
ana. The following table shows the trend in indigent defense
expenditures for trial representation from calendar year 1882 to

1984,

TABLE 4
F Y19 984
1982 $5,551,000%
1983 6,071,996
1984 6,763,627

* Because of the timing of the data collection phase of the Na-
tional Criminal Defense Systems Study, some counties reported
CY 1981 figures while others reported CY 1982 data. Thus,
this figure represents an approximation of the CY 1982 expen-
ditures for trial representation.
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This table shows that indigent defense expenditures have
been going up approximately 10 percent a year, generally reflect-

ing the increase in indigent cases. Based upon all of the above

data

In calculating the overall costs of indigent defense in

Indiana it is also necessary to factor in the state expenditures
for appellate defense and training services. In CY 1984, the to-

tal state and county costs for indigent defense services were:

TABLE 35
' County Expenditures $6,763,627
State expenditures: _
State Public Defender 1,119,767
Public Defender Council 200,000
TOTAL 1984 COSTS $8,083,394

For purposes of projecting the costs of the Public Defender
Council into 1987, we will use the amount of $300,000, 10% grea-

ter than the $272,000 FY 1985-86 appropriation.

Projecting the costs of the State Public Defender is more
problematic, because the duties of that office would increase
substantially under the proposed legislation., Further, the of~
fice projections indicated a 23 percent increase in costs from
FY 1985 to FY 1986, to approximately $1.4 million, even without
adding any additional responsibilities because of the increased

demand for their services. Assuming a relatively modest increase
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of 10% from FY 1986 to FY 1987, these costs alone would be
approximately $1.5 million. We estimate that an additional
$1,125,000 dollars would be required for providing representa-
tion by the state public defender in all appeals. Administrative
costs of the public defender commission are estimated at
$125,000 under the proposed legislation. Thus the total projec-

ted costs for 1987 are as follows:

TABLE 6
DEF T 8
Trial $9,000,000
Appeals (State Public Defender) 2,625,000
Administration (State Public Defender
Commission) 125,000
Public Defender Council 300,000
TOTAL 1987 COSTS $12,050,000
s d 9

The final step required in evaluating the fiscal impact of
PD 5289 is to estimate the revenues that will be generated under
the wvarious provisions of the bill which would offset the costs
projected above. The two sources of additional revenues are con-
tributions from partial indigents and court costs imposed on cri-
minal offenders who have either plead guilty or been convicted.

Estimated revenues from partiallyv indigent contributions are
based on the initial assumption that many indigent defendants in
any given category of cases will not have sufficient funds to
make any contributions, particularly those on public assistance.
For purposes of the following calculations we assume that 50 per-

cent of the indigents would fall into this category. Second, we
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- assume that the remaining 50% charged with a felony will be as~
”} sessed a 5100 felony fee, but that half of them will not pay the
full amount of the assessment (for purposes of this calculation,
we have assumed that half of those assessed $100 will ultimately

contribute only $50). In misdemeanor and juvenile cases, defend-

ants able to pay would be charged a standard fee of $50, but
once again we assume that half will pay only a portion of the
fee, or $25, Thus, we calculate the following revenues from con-
tributions, based on projections of the indigent criminal case=-
? load for 1987:

. TABLE 7

PROJECTED REVENUES FROM CONTRIBUTIONS

. 1987 Total 50% .
Type of Proj. indi- subject to Level of Total Con-
_case gent cases  Asgessment = Contributions Eributions
Felonies 14,038 7,019 3509 @ $100 = $350,900
- 3508 @ $ 50 = _175,400
$526,300
Misdemeanors 39,054 19,527 9763 @ $ 50 = 488,150
9764 @ $ 25 = 4,100
$732,250
- Juvenile 8,793 4,396 2198 @ $ 50 = 109,900
L 2198 @ $ 25 = _ 54,950
$164,850

Total Revenues from Contributions $1,423,400

Estimated revenues from court costs are based on the assump-

tion that one-~third of the adult criminal offenders and one~half
of the Jjuveniles adjudicated delinquent will not be able to pay

or the courts will not be able to collect the assessment and
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that the standard fee assessed will be $5 per offender. Because
there has been essentially no change in total criminal caseloads

in recent years, these projections are based on 1984 caseload

fiqures.,
IABLE 8
ESTIMATED REVENUES FROM COURT COSTS
Type of Total # Subject to Total
Lase = Cases = = _BAssesgment = Revenuesg
Adult 546,970 361,002 $1,805,001
Juvenile 30,347 15,174 75,870

Total Revenues from Court Costs: $1,880,871

d i 04,271. Of course, these

projected revenues from both contributions and court costs are
based on a number of basic assumptions. Should actual experience
differ from these assumptions, for example in terms of the num-
ber of defendants able to pay contributions or the level of
court costs imposed, then actual revenues would also have to be

adjusted.

c i . isc
The following tables set forth the estimated 1987 fiscal
impact under PD 5289 on the counties and the state compared to
projections of the costs of indigent defense in CY 1987 under

the present system.
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EXPENDITURES WITHOUT PD 5289
Budget Item State County Total
Trial representation $9,000,000 $9,000,000
Appeals ' 1,125,000 1,125,000
State Public Defender $1,500,000 1,500,000
Public Defender Council 300,000 300,000
Totals $1,800,000  $10,125,000 $11,925,000

Revenues (court costs _ "_ '
and contributions) - : - $3,304,271*
Trial representation $2,847,864 $2,847,865 $5,695,72%
State Public Defender $2,625,000 , $2,625,000
(Appeals)
State Public Defender $125,000 $125,000
Commission (Admin.) o
Public Defender Council: $300,000 : $300,000
Total State & County - o
Expenditures: $5,897,864 $2,847,865

Total Indigent Defense
Expenditures: $12,050,000

* We have purposely not attempted to allocate the revenues generated
from court costs and contributions from partial indigents between
the state and the counties since the allocation of these revenues
is clearly a decision to be made by appropriate Indiana officials.
Thus, in the above table the projected revenues from these sources
are simply subtracted from the total estimated costs for trial re-
presentation ($9,000,000) and the remainder ($5,695,728) is divided
evenly between the state and the counties, to reflect the state's
reimbursement of 50% of county expenditures.
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A comparison of Tables 9 and 10 reveals the following:

TABLE 11
COMPARISON OF STATE & COQUNTY DEFENSE EXPENDITURES
IN CY 1987 WITH & WITHQUT PR 5289

Without With

PD 35289 BD 5283 Difference
State $1,800,000 $5,897,864 +$4,097,864
Counties  $10,125,000 $2,847,865 -$7,277,135
Revenues - 0 - $3,304,721 +$3,304,721

If our assumptions are correct for 1987, the counties!'
share of indigent defense costs in Indiana may well exceed $10
million under the present system. With the enactment of PD 5289,
not only would that figure be dramatically reduced to less than
$3 million, but the state would not be required to absorb the
total difference since, under the new bill, additional revenues

of more than $3 million would likely be generated.
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CONCLUSIONS

Passage of the proposed bill PD 5289 would result in a num-
ber of advantages to the citizens of Indiana including:
. Consistency and uniformity in indigent defense
services statewide;
® FPlexibility and local autonomy for the counties;

* Accountability with regard to both program opera-
tions and expenditures;

e Fiscal relief to the counties in the projected
amount of $4 million for 1987; and

° Alternative sources of funding in the 1987 projec-
ted amount of $3.3 million to offset the overall
costs of indigent defense. Thus, the state contri-

bution out of a total budget of over $12 million
would be only $5.9 million in 1987.

Qther Issues for Review
While all of the above advantages are clear from the provi-

sions of PD 5289, there are a number of issues related to the

bill that remain unresolved.

First, procedures for the appointment of State Commission

and county board members must be decided upon. As noted above,

several members of the Interim Study Committee suggested that
all appointments should be made by elected officials only.
Secondly, several reviewers of the proposed legislation
have suggested that an additional program option should be ad-
dressed--namely elected public defenders. While choosing public
defenders through this method is not a common practice nation-
wide, it is done with reported success throughout Florida, and

some jurisdictions in Nebraska, Tennessee and in San Francisco,
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California. Given that a few policymakers in the counties are
interested in establishing elected public defenders, the Indiana
General Assembly may want to consider adding that optien to
those already included in PD 5289, at least for counties with a
large population.

A third issue that must eventually be dealt with relates to
the practical aspects of the state's reimbursing the counties.
The present bill is silent on the issue of how often or when (ke~
fore or after costs are incurred) such reimbursement would take
place. The Ohio statute which served as a model for PD 5289
stipulates that all expenses should be submitted for reimburse-
ment within 60 days of their being incurred; in effect, this
actually occurs on a monthly basis. Indiana law should require
that expenses be submitted monthly or perhaps, gquarterly. It is
not advisable, for practical reasons relating to the administra-
tion ané monitoring of the reimbursement program for the state
to pay the counties up front for the estimated costs of defense
services.

Fourth, the gquestion of the specific relaticnship between
the newly created Public Defender Commission and the already
existing 1Indiana Public Defender Council remains to be defined.
This need not be a complicated task, but is a necessary one in
order to set up clear lines of authority and communication among
these related agencies.

Firally, and most importantly, the issue of the guality of
¢efense services in Indiana must ultimately be addressed. This

particular technical assistance project did not evaluate the



!

rort

St

gquality of the services provided; however, a number of potential
indications of problems were uncovered during the course of our
short wvisit to 1Indiana and as a result of our prior work in
Indiana along with a review of existing studies of the indigent
defense system in Indiana. While not absolute indicators of in-
adequate defense services, the following issues have proven re-
liable signs of problems with quality in other jurisdictions
around the country:
® Lack of public defender independence from the judi-
clary:
) Lack of early entry into cases;
. Low compensation possibly discouraging the partici-
pation of experienced criminal practiticners in
the system;

) Lack of support services and money for investiga=
tion and experts;

° Extensive reliance on part-time defense attorneys
and the increased possibility of conflicts of
interest with their private practices;

® Expansion of contract programs without standards
for necessary monitoring and supervision or for
avoiding emphasizing only cest factors in the ne-
gotiation and award of contracts; and

™ Lack of <contrels on the caseloads of individual
attorneys.

The projections in this report are based on our best estim-
ates of the current practices in Indiana. For example a 16 per-
cent indigency rate was applied to all misdemeanor cases re-
flecting the actual practice revealed in our survey of selected
Indiana counties, even though that rate is considerably lower
than the misdemeanor average of 25 per cent per case elsewhere
in the country. Likewise, juveniles are usually found indigent
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at a rate of 75 percent, as contrasted to the 23 percent rate
discovered in 1Indiana. Thus, should a subsequent formal evalua-
tion conclude the indigent defense services are presently being
provided at a different level in Indiana than the limited data
available at the time this report was prepared indicated, or
that these services do not fulfill the constitutional and statu-
tory mandates, the cost and caselcad projections included herein
would have to be adjusted.

Further study is urgently needed to provide basic, reliable
information regarding the indigent defense system in Indiana,
particularly the types of programs actually providing services,
the numbers of indigent cases in which representation is being
provided, and the costs of those services. These data are essen-
tial for beginning to assess the quality of services presently
being provided and for planning for the future provision of de-
fense services. Scome progress has already been made; a survey
of defense services in the juvenile courts, under the auspices
of the Criminal Justice Institute, 1is ongoing. A comparison
survey of adult defense services is expected to get underway in
1986,

Once a public defender commission is established the gques-
tion of guaranteeing qguality defense services should be one of
its major priorities. Even if a commission is not established in
the lnear future, our observations indicate that Indiana policy-
makers should begin to address the quality issues ocutlined above
immediately in order to assure that meaningful representation is

being provided to indigent criminal defendants in Indiana.
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APPENDIX A

TEXT OF PROPOSED BILL PD 5289
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Adds IC 33-9-13 and IC 33-92-14 to: (1) establish an independent office of tha
state public defender in the judicial branch of government t¢ sarve as counsel for
indigents in postconviction and appeals; (2) create a seven member public dafendar
comuission that appoints the state public dafender; (3) create a public defendar
fund; (4) allow counties to establish three mesmbher public defendar bhosrds to create
county plans for delivery of county dafender axpenses; (5) provide 50X state
reimbursement of county public defender expenses if county plans wmeet statas
standards; (6) require an affidavit of indigency frow a person seeking public
defender services; (7) require paywents by clients found to be only partially
indigent; and (8) give the public defender commission rulemsking authority to
enforce this chapter. Amends IC 33-17-8-2, IC 33-17-8-3, IC 33-17-8-4, and IC
33-17-8-5 to add a $3 public defender faes to costs in criminal, quasi-criminal, and
certain juvenile cases. Repeals IC 33-1-7 and IC 33-9-11, which are supersedad.
Partially effective July 1, 1986, and July 1, 1987.

A BILL FOR AN ACT to amend the Indiana code concerning public defenders.

B3a it enacted by the Ganeral Asssmbly of the Stata of Indiana:

SECTION 1. IC 33-9-13 IS ADDED TO THE INDIANA CODE AS A NEW CHAPTER TO READ
AS FOLLOWS:
Chapter 13. Public Dafender Commission.
Sec. 1. {(a) Thers is created an Indisna public defender commission (referred
to in this article as the commission) to be composed of the following members:
(1) Twoe (2) persons, appointed by the governor, who have demonstrated an
interest in the proper functioning of tha defender systsm and who do not both
belong to the sama political party.
(2) Two {2) persons, appointed by the supreme court of Indisna, who do not
both belong to the same political party.
(3) Two (2) attorneys, appointed by the president of the largest professional
organization of attorneys in this state, who do not both belong to the same
political party.
(4) One (1) attorney appointed by the president of the Indiana Public Defender
Association.
(b) All terms are for four (4) years and until a successor takes offica.
{c) The membars of the commission shall elect one (1) of the membars of the
commission as chairman.
{d) Judges, law enforcement officers, and court employees ars not aligible to
sarve on the commission.
(e) A vacancy occurring among the members of the commission bafora thae
expiration of a term shall be filled in the same manner as the original

appointments., An appointment to fill a vacancy occurring before the expiration of
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a terts i{s for the remsindar of the unexpired term.

(f) Each member of the commission who s not a state employse is not entitled
to the minimum salary per dies provided by IC 4~-10-11-2.1(b). Such a wember is,
however, entitled to reigbursement for traveling expenses and other expenses
actually incurred {n connection with the member's duties, as provided in the state

travel policies apd procedures established by the department of administration and

. approvad by the state budgat agency.

(g) The members of the commission shall meet at least quarterly and at such
times as called by the chairman or at the request of three (3) compission members.

Sec. 2. (&) The commission shall do the following:

(1) Appoint the stats public defender, without regard to political
affiliation.

{2) Establish the state public defender's salary.

(3) Establish standards for defense services provided under this article,
which shall include the following:

(A) Determining indigency and eligibility for legal representation.

(B) Selection and qualifications of attorneys to reprasent indigent
defendants at public expensas. ‘
{C)} Determining conflicts of interest.
(D) Investigative, clerical, and other support services necessary to
provide adequate legal representation.
(E) Datarmining minimum and waximum casaloads of public defender offices
and contract attorneys.
(¥} Tha cperation of county public defender offices.
{G) Awarding contracts,
(H) Availability of counsel for indigents at critical stages before a
court determination of indigency.
(I) Assessment and collaction of fees.
(4) Establish fee schedulss for payment of attorneys.
(5) Adopt a biennial budget for the office of the state public defender &nd
for reimbursing county expenditures under IC 33-9«14-13,
(6) Review the comprehensive plans for providing defenss services submitted by

county public defender boards under IC 33-9-14-2 and determine ninety (96)

days before the effective date of the plan whether the plan complies with the

rules established by the commission to entitle the county to state funding
under IC 33-9-14-13.

(7) Make an annusl report to the general assembly and the supreme court on the
operation of the stata public defender’'s office and the county defendar
delivery systems.

(&) Appoint, employ, or contract with persons to implement this article,
including investigating and evaluating county defender plans and services to
determine complisncea with standards adopted by tha commission.

{b) The commission msy not make any decision regarding the handling of any casa
nor interfere with the stata public defender or any member of the state publie
dafender's staff in carrying out professional duties.

(e} The commission may remove the state public defender from office during the
term of employment only upon & showing of good cause.

Sec. 3. (a) The vffice of the state public defender is created as an
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indepandent office in the judicial department of state government,

(b) The state public defender shall administer this article in a just and
afficiant manner.

(c) The term of office of ths state public defander is for four (4} years and
until the appointmant and qualification of a successor.

{d} The state public defender, when appointed and while in office, must be an
attorney of good standing whe has been admitted to the practice of law in Indiana
for a period of not less than five (5) years.

{e)} Tha public defander shall be provided with a seal of office on which shall
appear the words "Public Defender, State of Indisna”. The public dafendar shall
have the power to taks acknowledgments, administer catha, and do all othar acts
authorized by law for notary publics. Each such act shall be attestad by tha
public defender's official seal.

Sec. 4. The atate public defender shall do the following:

(1) Supervise the operation and activities of the office of the state public
dafender.
(2) Provide legal services to indigent persons in:
{A) appeals from cases involving convictions of a crime;
{B) appeals from cases involving children adjudicared as delinguents;
(C) cases involving persons committed to the department of correction in
proceadings befors the department or parole board, Lf the right to legal
represantation is established by law;
(D) appeals from other cases where the right to legal representation is
established by law, under rules established by the commission; and
(E) representation of any psrson confined in any penal facility of this
stats or committed to tha department of correction dus ta a criminal
conviction or delinquancy adjudication who is financially unable to
smploy counsal, in any postconviction proceeding testing the legality of
the parson's conviction, commitment, or confinement.
(3) Appoint the attorney who represented the client in the trial court to
repressant the client on appeal if so requested by the trial asttorney and the
clisnt. An attorney appointed under this subdivision shall be paid by the
stats public defander according to a fee scheduls approved by the state public
defander commission.
(4} Accept sppointmentas for legal representation from courts under IC
33+9-14+12 and provide appropriate legal sarvices.
{5) Pay attorneys appointed by the state public defender according to a fes
scheduls approved by the state public defendar commission.
{6) Establish and maintain suitable headquarters for the office as the state
public defender considers necassary for the proper functioning of tha office.
(7) Prepare and asubmit to tha commission for its adoption the annual and
bienmial budget of the office of the stats public dafender.
(8) Asaign or appoint attorneys to render legal services according to the
policies established by the commission.
(9) Hake recommendsations for amendments to court rules or for legislation, as
may be appropriate to improve the criminal justice system.
{10) Keep and maintain financlal records of all casas handlad, develop records
for use in the calculation of direct and indirect costs in the operation of
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the office, and report, at least semiannually, t¢ the commission on all
ralavant data on the opsrations of the office, costs, and projected needs.
(11) Collect all money due the state for reimbursement for legal services
under this chapter and, when advisable, bring actions in court on behalf of
the state for the collection of the sums due the office of tha state public
defender. All money collectad or received by the state public defender shall
be paid to the treasurer of state for deposit in the public defense fund.
(12) Perform all othsr duties necessary or incidental to the performance of
any duties enumerated in this chapter.
Sec. 5. (a) This chaptar does not requiras the state public defender to pursue
claim or defsnse that is not warranted under law and cannot be supperted by a

good faith argument for an extension, mocdification, or reversal of law, or that for

any other reason is without merit.

(b) This chapter does not prohibit an offender from proceeding on the

offender's own behalf or otherwise refusing the services of the state public

defender.

Sec. 6. The state public defeader may do the following:

(1) Negotiate contracts with the United 3States or any federal axecutive,
legislative, or judicial branch to provide legal services to persons appearing
before the fedearal district courts located in this state or who are
incarcarated in fedaral custody in this state and to teks whatever laegal
action such veprasantation requires, including appesl or the commencement of
any appropriate original actions.

{2) Establish divisions within the offica for the purposes of the
administration of this article.

(3) In order to provide legal representation for indigent persoas, conduct
investigations, obtain expert testimony, take depositions, use other discovery
methods, order transcripts, and maska all other preparations that are
sppropriate and necessary to an adequatas defense or the proseacution of appeals
and other legal proceedings.

(4) Sesk, solicit, and apply for grantas from any source, public or privats,
for the operstion of programs for the defanse of indigent persons and receive
donations, grants, awards, and similar funds from any lewful source. Mcney
from thess socurcea shall be placed in the public dafanse fund.

(5) Provide representation or assistance in cases at the requast of the county
public defender, contract attormey, or assigned counsal.

{6} Make all the necessary arrangements to coordinats the sarvices of the
office with any federal, county, or private program astablished to provide
legal representation to indigent persons.

(7) Consult and cooperate with professionsal groups concerned with the causes
of ¢riminal conduct, the reduction of crime, the rehabilitacion and correction
of persons convicted of crime, the administration of criminal juastice, and the
administration and operstion of the office of the state public defander.

{(8) Commence actions in the name of the state public defendar or any client or
group of clients to seek injunctive ralief or declaratory judgment on any
matter of concern to a8 person being represented by the offics.

{9) Contract with or sppcint any attorney to provides legal representation to

indigent persons sntitled to representation by the state public defender.
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Sec., 7. The state public defender shall aﬁpoint or empleoy, with the consent of
the commission, all staff necessary for carrying out the duties of the office,
including attorneys, investigators, paralegals, and other employees. Compensation
for employees and appointees shall be epproved by the commission.

Sac. 8. (&) A detsrmination of indigency for persons referred to or contacting
the states public defendar shall be made upon initial contact or at the sarliest
time circumstances permit and in accordance with the rules adopted by tha
cornission undar this chapter.

(b) The representative of the stats public defender making s determination of

indigency shall investigats the financial status of each person to be rapresentad,
at the earliast time circumstances permit, and may require the persom o disclosas
the racords of public or privats income sources and property, otherwise
confidential, that say ba of ald in determining indigency. The stata public
defender may cbtain information from any public record contained in any office of
the state, a political subdivisioca of the stats, or an agency of the stata without
payment of any fess ordinarily raquired by law.
i {(¢) If a datermination of indigency cannot be made befors the time when the
first servicas are to be rendarad, the state public defender shall rsnder thess
services on a provisional basis. If the state public dafender subsequently
determines that the person receiving the services is ineligibla, the stats public
defendar shall notify the person of the terminsation of services, subject to court
ordered reinstatement. ]

(d) All persons determined to be indigent in full or in'part must sigh an
affidavit swearing cor affirming under penalty of parjury that all income and assats
reported are complete and accurata, In addition, the person must swear or affirm
in the affidavit to report immediataly any change in financial status to the office
of the state public dafendar. ‘

(e) If found to be indigent in part, the parson shall be informed promptly of
the sxtant to which payment is expected for counsel and whether payment shall ba
made in the form of a lump sum paywent or periodic payments. The payment and
payment scheduls shall be set forth in writing.

(£) Any person determined not to be indigent or to be indigent only in part may
request judicial review of the state public defendar's determination in the court
having jurisdiction of the casa in which the person is requesting represeantation.

Sec. 9. (a) The files maintained by the office of the stata public defander
that relate to the handling of any case are confidential and are not opsn to
inspaction by any person unless asuthorized by law, court decree, tha comsission, or
the state public defender.

(b) All communications between the individual defendant and any person in the
office of the state public defender or sngaged by tha stats public defender ars
fully protected by the attorney-client privilega to the same extant as though
counssal had been privataly engaged.

Sec. 10. (a) The public defense fund is established to receiva court fees or
other ravenueas for specific uses. The fund shall be administared by the sctate
public defander.

(b} The treasurer of state shall invest the money in tha fund not curreatly
needed to meet the obligations of the fund in the same manner as other public funds

may be invested.
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(c) Money in the fund at the end of a particular fiscal year does not revert to
the state genaral fund,

SECTION 2. IC 33.9-14 IS5 ADDED TC THE INDIANA CODE AS A NEW CHAPTER TO READ
AS FOLLOWS:

Chapter 14. County Public Defendar Boards.

Sec. 1. (a)} The county council in any county may adopt an ordinance
astablishing & county public defender board consisting ¢f three (J) members. One
{1) member shall be appointed by the county council. One {1) wmember shall be
appointed by the circuit court judges of the county. (ne (1) member shall be
appointed by the president of the largest county bar association in the county.

(b) Of the initial appointments made to the county public defender board, tha
appointment by the county council shall be for a term of one (1) year, the
appointment by the circuit court judge shall be for a term of twe (2) years, and
the appointment by the president of the county bar association shall be for a term
of thrae (3) years. Thareaftar, terms of office are for three (3) years. Each
member shall hold office from the date of asppointment until the end of the term for
which the member was appointed. Any member appointed to fill & vacancy cccurring
before tha expiration of the term shall hold office for the remainder of the term.
Any wember shall continue £in office subsequent to the expiration date of that
mewber's term uantil & successor takea office.

{¢) The membars of the board shall choose as chairman one (1) of the board
mexbers, Meatings shall be held at least guarterly and at such other times as
called by the chairmen or any two (2) members of the county public defander board.
Members of the board shall serve withcut compensation but shall be reimbursed for
actual expenses incurred whils engeged in the dutias of the board.

(d) The county council way terminate the county public defender board upon
giving at least ninety (90) days notice in writing to the comeission.

. Sec. 2. (a) The county public defendar board shall prepare a cowmprehensiva
plan for providing defense services to indigent persons. Upon review and approval
by the county council, the plan shall be submitted to the commission one hundred
eighty (180) days before the affactive date of the plan for review and approval by
the commission undar IC 33-9-13-2.

(b) The plan may include the following delivery plans or combinations thereof:

(1) County public dafender office.

{2} Joint county public defender office.

(3) Contract with an sattorney, group of attorneys, or private organization.
(4) Provision for an assigned counsel system of panel attorneys, under rules
established by the commisajion.

{c) The plan shall include provision of services to those found to be indigent
in part, who shall be required to pay part of the cost of counsal. Such parsons
shall be prosptly informed of the extent to which payment is expectad and whethar
tha payment shall be made in a luop sum or in periecdic paymwents. The plan shall
provide for collection of such payments. All money collectad under this subsection
shall be depoaited in the county general fund to be appropriated for any necessary
expenses of the county public defender.

Sec. 3. (a) If a county public defender office is established, the board shall
do the following:

{1) Recommend to the county council an annual operating budget for the offics.
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(2) Make an annusl report to the county council and ths commission on the
cparation of the county public defandex office, including information on
finances and costs and any othar data and information requested by the
commission.

(3) Cooperate with the commission in masintaining the standards established by
rules of the commission uadar this chapter.

(4) Appoint the county public defender.

(b} The county public defendsr shall bé appointed for a term of up to four (4)
years and may be reappointed., The county public defender may ba removed from
office during the taram only for good causs. The county public defeander must be an
attorney admitted to the practice of law in Indiana at least two (2) years befors
the appointment.

Sec. 4, The county public defander shall do the following:

(1) Maintain an office as approved by tha county council upon recommendation
of the county public defender board.

(2) Hire and supervise staff necessary, 43 positions ars approved by the
county council and recommended by the board, to perform the sarvices of the
office,

(1) Keep and maintain financial records of all cases handled by the office and
report at least semiannually to the county public defender bosard and to the
commission on all relevant data on the oparations of the office, costs, and
projected needs.

Sec. 5. (a) The county public dafender shall provide legal reprasentation to
indigent persons in cases where the right to counsel is racognized by law.

[¢-3 Following appeintment by the court to represent an indigeat persom, or
upon appointment pursuant to the rules of the court, the county public defender
shall provide the legal representation authorized by this chapter at svery stage of
the procesdings following arrest, detention, service of summons, or indictment,
whichever occurs first.

{¢) The county public dafender wmay request the state public defender to
provide representation or assistance in any case if the county public defendar
decides it is in the intereats of justice,

Seac. 6. (a) The county councils ia two (2) or more naighboring counties may
establish a joint county public defender board. The joint bosrd shall have three
23) mambars from each county.

(b) The councils shall agrees on & spacific dats for the joint county public
dafendar board to be astablished, on which date the appointments of all members
shall take effact.

{(¢) The appointments to the joint county public defender board shall ba mada
by esch county according to the specifications in section 1 of this chapter,

Sec. 7. {a) Tha agraemant of the county councils establishing a joint county
public defander board must provide for tha allocation of the proportion of expenses
to bs paid by sach county, which may be based upon population, number of cases, or
other factors as the county councils determina to be appropriata. The county
councils may amend their agreement frow time to tima to provide for a different
ailocation of the proportion of expenses to be paild by each county.

(b) The agreament must designate the county auditor of the county with the

greatest population as the custodian of funds of the joint county public dafender
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bosrd oxganized under section & of this chapter,.

Sec. 8. (a) The county council of any county participating in & joint county
public defender board may withdraw from the agreemant. A withdrawal is not
affective until at least ninety (90) days after the council has notified the
coomission and the joint county public defender board in writing of the termination
date. The failure of a county council to approve an annual operating budget for
the joint county public defender office constitutes a notice of withdrawal by the
county from the asgresment, effective January ! of the succeeding year.

(b) Members of the joint county public defender board who are residents of a
county withdrawing from an agreement are considersd to have resigned their
positions upon the ccmpletion of the withdrawal procedurs provided in this section.
Vacanciaes thus crested shall not be filled.

(c) 1If twe (2) or more counties adjacent to each other remain partises to tha
agreexant made under section 6 of this chapter after the withdrawal, the county
councils of the remaining counties may agree to continue the operation of the joint
county public defender office and to resllocate the proportionate share of expenses
to be paid by each participating county.

{d) The joint county public defender board shall appoint the joint county
public defender and may remove that public dafender from office during the term
only for good causa.

{e) The joint county public defender board shall:

{1) recommsnd to the county councils an annual operating budget; and

{2) make an annual report to the county councils and the comeisaion on the
operation of the joint county public defender office, inciuding complete and
detailed information on finances and costs, and such other data and
information as are requested by the commission.

Sec. 9. The joint county publie defendar has the same duties and powers as a
county public defendar under this chapter.

Sec. 10. (a) The county public dafender board may contract with an attorney,
a4 group of attornays, or private organization to provide legal represantation under
this chapter.

{b) Subject to the approval of the county council, the county public defender
board shall establish the amount of the contract under the rules established by tha
commission.

{c) The county council shall, upon apptoving the amount of the contract,
appropriate an amcunt sufficient to meet the obligations of the contract.

Sec. 11, (a) The county public defender board may establish an assigned
counsel syatem of pansl attorneys to provide legal representation under this
chapter.

(b) The county public defender board shall create and maintain a list of
attorneys qualified to represent indigent defendants under the rules adopted by thae
commission.

(c) Upon the determination by a4 court that a person is indigent and entitled to
legal rapresentation at public expense, the court shall appoint an attorney to
provide such representation from the list maintsined by the county public defender
boaxd.

(d} An attorney appointed to provide representation under this section may

request authorization from the judge hearing the case for expenditures for
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investigative, axpert, or other sarvices necessary to an adequate defanse.

(e} An attorney sppointed to pruvide representation under this section shall
raceaive compensation and reimbursement for expenses by submitting & voucher in a
form approved by the commission and the astate board of accounts to the court. Upon
approval of the vouchar by the judge hearing the case, the voucher shall be
presentad to the county auditor who shall process tha claim as other claims against
county funds are processad.

(f) An attorney appointed to provide representation under this section shall
report to the county public defender board, upon completion of representation,
information regarding the case dispesition in a form approved by the comsission.

Sec. 12, (a) This chapter does not prevent a court from appointing counsel
other than counsel provided for under the county public defander board’s plan for
providing defense services to indigent persons. A court may also appoint counsel
to assist counssl provided for under the county public defandar board’'s plan as
co=counsal whan the intersats of justice sc require. Expenditures by a county for
counsel not provided for under the county public defendar board's plan are not
subject to state reimbursement under section 13 of this chaprer.

(k) I£f the judge of a court having criminal jﬁrisdic:ion detarmines that an
sttorney provided for under the county public defender board's plan is not
qualified or available to represent a person chdrged in the court with a criminal
offenss and alizible for representation at public axpenss, or upon a determination
by the judge that in the intarests of justice an sttorney othsr than the one
provided for by the county defender board's plan should be appointed, the judge may
make a written raquest to the state public defender to provide a qualified attorney
for the defense of the paracn, attaching to the request a copy of the information
or indictment. Expenditurss for representation under this subsaction shall bs paid
by the county according to a fese schadule sstablished by the commission and are
sligible for stats raimbursessnt under section 13 of this chaptar.

Sec. 13. (a) The county public defender board shall wake a written report to
the county council that shall ba audited by the county suditor. The county
council, after review and approval of the audited report, may then cartify it to
the auditer of state for reimbursement. Fifty percent (50%) of the total of each
county's net expenditures for defense services under this chapter shall be paid by
the state on the order of the county auditor. Net axpenditures ars the gross
expenditures for defansas services less the amounts received by the county under
section 2{¢) of this chapter.

{b) If & county's public defender services fail to mest the standards
established by rules of the commission, the cowsission shall notify ths county
public defander board and the county council of the failure to comply with its
rules. Unlesa the county public defender board corrects the deficiencies to comply
with the rules within ninety (30) days after the dats of the notice, the county's
right to reimbursement from the state as providsd in subssction (a) terminates at
the close of that fiscal year. If correction is not made, the commission shall
¢azrtify to the auditor of state that the right of reimbursement is terminated at
the close of that fiscal year.

Sec. 14. {a) The county public dafendar, <contract attornsy, or counssl
appointed by the court may not ba a partner or employee of any prosecuting

artorney.
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(b) City sttorneys, law enforcement officers, judges, and court employees are
not sligible to serve on any county public defender board.

SECTION 3. IC 33-17-8-2, AS AMENDED BY P.L.167-1984, SECTION 83, IS5 AMENDED TO
READ AS FOLLOWS: Sec. 2. The clerk shall collect the following fees upen
conviction for an offenss in the circuit or superfor court, except in cases on the
minor offenszes or violations docket:

(1) A judicial fes of nine dollars (§9), to be deposited pursuant to IC
33-17-11-1.
(2) A prosecuting attorney's fee of twenty dollars (§20) or thirty-six dollars
($36), as prescribed by IC 33-17-11-3.
(3) A fes of ten dollars (510), which balongs to the county, for each felony
or misdemeanor count upan which the defendant is convicted.
(4) If the defendant is convicted and placed on probation, an initial
probaticn user’'s fes and monthly user’s fee in the amcunt set by the court
under IC 35-38-2-1.
(5) Witness fees as prascribed by IC 33-17-12.
(6) The document fees applicable under IC 33-17-10, which belong to the
county.
(7) In each case involving a jury, the applicable fees prescribed by IC
33-17-11-6.
{8) A public defender fes of thrae dollars ($3), to be deposited in the fund
astabiished by IC 33-9-13-10.
In addition, the clerk shall charge applicabla fees for service of process undar IC
33-17-7.

SECTION 4. IC 33-17-8-3, AS AMENDED BY P.L.167-1984, SECTION 84, IS AHENDSE‘EE/

READ AS FOLLOWS: Sec. 3. The clerk shall collect the following fees upon

convictfon for an offenss or upon entry of judgment in a case within the infraction

or ordinance viclation jurisdiction of & county court or a case on the minor

offenses or violations docket of 4 circuit or superior court:
(1) A state docket fes of five dollars (§5).
(2) A county docket fes of five dollars (§5).
(3} A prosecuting attornsy’s fee of twenty dollars ($20) or thirty-six dollars
{§36), or a municipal prosecutor's fee of twenty dollars (§20), as prescribed
by IC 33-17-11+3 and IC 33-17-11-4.
(4) A judicial fee of one dollar (§1}), to be deposited pursuant to IC
33-17-11-1.
(5) In infracticn and ordinance violation cases, & judicilal salaries fee in
the amount prascribed by IC 233-17-11-2.
(63 If the defendant is convicted of an offense and placed on probation, an
initial probatien user's fes and monthly user's fee in the amount sat by the
couxt under IC 35-38-2-1.
(7) Witness fees as prescribed by IC 33-17-12.
(8) The document fees applicable under IC 33-17-10, which belong to the
county.
(9) In each cass involving & jury, the applicable fee prescribed by 10
33-17~11-6.
(10) A public defender fee of three dollars ($3), to be deposited in the fund
established by IC 33-9-13-10,

PD 5289/D1 62 10 1986
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In addition, the clerk shall charge applicable fees for service of process under e’
33-17-7.

SECTION 3. 1IC 33-17-8-4, AS AMENDED BY P.L.167-1984, SECTION 85, IS AMENDED TO
READ AS FOLLOWS: Sec. 4. The clark shall collact the following fees in munjcipal
court upon conviction for an offense or upon entry of judgment in proceedings to
enforce an ordinance or & statute dafining an Infraction:

{1) A docket fas of fifteen dollars (§15)}, which shall be deposited in tha
city genaral fund in ordinance viclation cases and in the county general fund
in criminal and infraction cases.

{2) A prosecuting attorney's fee of twenty dollars (§20) or thirty-six dollars
{§38), or a municipal prosscutor's fes of twenty dollars ($20), as prascribed
by IC 33-17-11-3 and IC 33-17-11-4.

(3) A judicial fes of nine dollars (§9), to be deposited pursuant to IC
33-17-11-1.

(&) In infraction and ordinance viclation cases, a judicial salaries fee in
the amocunt prescribed by IC 33-17-11-2.

(5) If the defendant {s convicted of an offensa and placed on probation, an
initial probation user's fee and monthly user's fee in the amount sat by thae
court under IC 35-38-2-1,

{6) Witness fees as prescribed by IC 33-17-12,

(7} The document fees applicable under IC 33-17-10, which belong to the
county.

(8) In each case involving a jury, the applicable fea prescribed by IC
33-17-11-6.

{2) A public defsnder fes of threa dollars ($3), to be deposited in the fund

astablished by IC 33-9-13-10.
In addition, the clerk shall charge aspplicable fees for sarvice of process under IC
33-17-7.

SECTION 6, IC 33-17-8-5, AS AMENDED BY P.L.2~-1984, SECTION 12, IS AMENDED TO
READ AS FOLLOWS: Sec. 5. The clerk shall collect she following fees in
proceedings on a pstition alleging that a4 child is a delinquent child as follows:

(1) The Juvenils court may charge a delinquant child asd hés or tha child's
parent, guardian, or custodian a docket fee of thirty dollars (530).

{2) Notwithstanding subdivision (1}, in a county served by a juvenile court
refaras who:

(A) was appointed to serve as a full-time referea; and

{B) does not practice law during his term as referes;
ths court shall charge a delinquant child and hie or ths child's parent,
guardian, or custodian a docket fae of thirty dollars ($30) end a judicial
salaries fea of nine dollars (59). The judicial salaries fas 3hall ba
collected and forwarded like other judicial salaries fees under IC 33-17-11-2
and shall be deposited in the general fund of the stata.
{3) The juvenila court shall charge & delinquent child and the child's parent,
guardian, or custodian a public defender fes of thrse dollars ($3), which
ghall be deposited in the fund established by IC 33-9-13-10,
SECTION 7. THE FOLLOWING ARE REPEALED: IC 33-1-7; IC 33-9-11.
SECTION 8. The person who was appointed public defendsr under IC 33-1-7-1

continues in that capacity until the commission established by IC 33-9-13-2, as
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added by this act, appoints a successor stats public dafender.

SECTION 9. (a) County public defender boards that sstablish county defender
affices or contract for services under this act shall, for the initisl term of
employment and to the extent possible, employ and contract with those attormeys:

(1) employed by county public defander offices as of June 30, 1986; or
(2) contracting to provide services under IC 33-3-10 as of Jume 30, 1985,

(b} Nothing in this act affects the rights and obligations of parties to
contracts smade under IC 33-9-10.

SECTION 10. (a) The initial appointments to the commission established by IC
33+9+13-1, as added by this act, are to take effect July 1, 1986.

(b) Ons (1) of the initial membars of the commisaion appointed by the governor
under IC 33-9-~13-2, as added by this act, shall serve for a term of two (2} years
and the other for & tarm of four (4) years, as designated by the appointing
guthority at the time of ths appointment. One (1) of the initial members of the
commission a&ppointed by the supreme court shall serve for a term of two {2) years
and the other for a term of four (4) years, as designated at the time of tha
appointment. One (1) of the initial membars of the commission appointed by the
president of the largest professional organization of attorneys in this state shall
serve for a term of two (2) vears and the other for a tarm of four (4} years, as
designated at the time of the appointment. The initial membar of the commissiocn
sppointed by the president of the Indians Public Defender Association shall serve
for a term of four (4) yvears.

SECTION 11. (a) Except as provided in subsection (b}, this act takes affact
July 1, 1987. ]

{b) SECTIONS 3, &, 5, 6, and 10 of this act and IC 33-9-13-1, as added by this
act, take affact July 1, 1986.
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Some confusion exists over the distinction between a "public de-
fender"™ and a "contract" program, making it difficult to accurately
assess the actual procedures for providing indigent defense across
the state. Many programs that are called "public defender" in Indi-
ana do not fit the mold of what is typically thought of when that
term is used: A salaried staff of full~time or part-time attorneys,
with a fully-equipped office rendering services through a public or
private nonprofit organization. Instead, many "public defender offi-
ces" in Indiana counties consist of one or more attorneys contracting
annually on an individual basis with a judge or judges to provide de-
fense services. Usually, attorneys only serve part-time as public
defenders. Under such circumstances, attorneys most often operate out
of their private offices, although in some courts, desk space is made
available in the courthouse. Such programs might more appropriately
be designated contract programs. Thus, it is difficult to get an
idea of the actual procedures for providing indigent defense represen-
tation simply by looking at what the programs call themselves~~closer
scrutiny is required to develop an accurate sense of individual pro-
gram characteristics.

One of the more unique aspects of the Indiana indigent defense
system is that, by statute, public defenders and contract attorneys
are for the most part appointed by each individual judge to serve in
his or her courtroom. This practice has been the subject of contro-
versy for the past decade, which has resulted in redefinition of that
authority in certain jurisdictions. For example, in several counties
surveyved, the Jjudge appoints a chief public defender, who then hires

a staff of deputies. Elsewhere, committees of judges (and attorneys



B

in some cases) appeoint the attorneys. In one county a public defender
advisory board consisting of attorneys and lay people provide the
judges with a 1list of suitable candidates for public defenders from
which they make appointments. In a few counties, while the judges
appoint individual attorneys to serve as public defenders, the attor-
neys are not assigned to a specific courtroom but may be rotated
through the various criminal courts in the county on an as-needed
basis. Generally, this occurs only where there is a Chief Public De-
fender or some other administrative personnel to monitor the courts’
needs and assign atterneys as necessary. The procedures in each
county for choosing and appointing counsel range from the very simple

to incorporating complex formulas, with no state standards or guide-~

lines governing them.

While the U.S. Supreme Court has mandated the right to counsel
for indigent defendants in felony, misdemeanor, and juvenile cases,
and has set certain guidelines for when counsel must be appointed, it
has left the implementation of a system for indigent defense to the
50 states. It is up to the states to determine which type of programs
are to be used and how they are to be funded. Needless to say, this
results in a wide variety of programs and systems across the country.
Two recent studies have contributed greatly to a better understanding
of the characteristics of these myriad systems: 1) the American Bar
Association's 1982 report on Criminal Defense Services to fthe Poor,
by Professor Norman Lefstein; and 2) The Natjonal Criminal Defense



Systems Study published in May of 1984, conducted by Robert
L. Spangenberg, et al. of the then Criminal Defense Group at Abt Asso~
ciates 1Inc¢., £for the U.S. Department of Justice, Bureau of Justice
Statistics. Information from these sources, and updated information
that we are constantly receiving from contacts in the field are sum-
marized in the following outline of the various levels of organiza-

tion and types of indigent defense systems in the United States.

Level of C {gati

® Indigent defense services are presently organized

on a statewide basis in 17 states: Alaska,
Colorado, Connecticut, Delaware, Hawaii, Kentucky,

Maryland, Massachusetts, Missouri, New Hampshire,
New Jersey, New Mexico, Rhode Island, Vermont, West
Virginia, Wisconsin and Wyoming.

] 3 states have a central organization but are not re-
sponsible for providing services throughout the en-
tire state: Nevada, Ohio and Kansas.

® Half of the states place the responsibility for

providing defense services with the counties.

e 2 states organize services on a judjicial district
or circuit level: Florida and Minnesota.

) Several states are organized on both a coupty anpnd
judicial district basis: Arkansas, Georgia,
Louisiana, and North Carolina.

Iype of System

® ublic 4 d were utilized by 34% of

the counties across the United States in 1981-82.

° In 22 states, public defender programs are cur—
rently the predominant system of delivery. There
is at 1least one public defender program in every
state but Maine and North Dakota.

] 60% of all counties in the nation were served by

i in 1%81-82, but they

serve only about one third of the population be=

cause they were found most frequently in the
smaller counties.



] Approximately 25% of all assigned counsel programs
are coordinated, that is they have an administra-
tive component and a set of rules and guidelines
governing the appointment and processing of cases
handled by the private bar.

® Assigned counsel programs predominate in 17 states.
Today Maine is the only state which relies exclu-
sively on private assigned counsel.

° In 1981-82, contract proarams existed in’6§ﬁof the

counties, most clustered in a few states. At that
time, 32 states had no contract programs at all. '

] Use of contract programs has grown substantially
and in at 1least two states--North Dakota and
Washington--those states can be characterized as
predominantly contract states at the present time.
The growth of contracts has been substantial
nationwide~-particularly in the area of providing
backup to Public Defenders in conflict cases.

° A number of states provide indigent representation
through a mixed system such that no one type of pro-
gram predominates: Arizona, Idaho, Indiana, Massa-
chusetts, Michigan, . Minnesota, New Mexico, Oregon
and Utah. (although Massachusetts and New Mexico
are organized on a statewide basis, a variety of
programs is utilized in each state to provide
direct representation to indigents.)

National Trends ip the Provision of Indigent Defense Services

We have observed a number of general trends in the provision
of indigent defense services since the National Criminal Defense
Systems Study was completed. The most significant of these

trends include:

e There has been a move towards state funding of indi-
gent defense services. Since 1982, when 17 states
funded indigent defense services, six more states
have passed legislation providing for full state
funding (Missouri, Oregon, Delaware, and Kentucky,
Delaware and Iowa) for a total of 23 states. An ad~
ditional 10 states support their programs with both
state and county funds (Florida, Kansas, Montana,
Nevada, New York, North Dakota, Ohio, South Carol-
ina, Tennessee and Wyoming). Finally, a number of
states have given consideration over the past sev-
eral years to providing some level--or increasing

-9 -



the already existing level--of state funding includ-
ing 1Indiana (the others are Georgia, Nebraska,
Washington, and South Carolina). Legislation that
has been enacted in Iowa provides for state take-
over of the costs of indigent defense in 1987.

® There has been an increased reliance in recent

years on establishing jndependent indigent defense

the provision of services throughout the state.
Since 1982, when there were 13 permanent commis-
sions (all part of statewide public defender pro-
grams except Ohio), an additional 6 states have
established such commissions (Ransas, North Dakota,
Oregon, Massachusetts, Missouri, and West Vir-
ginia). 1In addition, consideration has been given
to similar proposals over the last three years in
five states, including Indiana (the others are Wash~-
ington, Maine, Virginia, and South Carolina). These
commissions vary considerably in terms of how they
are constituted and their responsibilities, which
are discussed in greater detail later in this
report.

Cne important characteristic of several of the more
recently established commissions is that they pre-
serve local autonomy through county option provi-
sions, with the state agency reviewing and certify-
ing that individual county plans for provxdzng de-
fense services meet state standards. This is the
type of system that is proposed for Indiana.

[ There has been an increased emphasis on gost con-

i r Such as establishing formal in-

digency guidelines to assure only the truly indi-
gent receive counsel at public expense.

® There has also been a concerted effort to identify

and take advantage of glterpnative sources of reve-

nueg, rather than annual state appropriations, such
as collecting from the defendants (either through
contributions up front or recoupment after disposi-
tion) and imposing court costs on defendants in a
wide range of cases.

e Indigent caseloads around the pation have beep in-
creasing at a steady rate of between 5 and 10% for
the last several years.

- . Ind; th t] ¢ of I .

According to the national survey conducted in 1981-1982,

Indiana was ranked 45th in the nation with a per capita cost for

- 1¢ -~



indigent defense services of only $1.0l1. According to our estim-
ates based on the limited data available from the State Court
Administrator's Office, in 1985 that figure has increased to
$1.48 (including the amount spent by the state on the state pub-
lic defender and the Indiana Public Defender Council). 1In terms
of the average cost per <case, in 1982 Indiana ranked 41st at
$131 per case. In 1984, the cost per case (based on county expen-
ditures alone and caselcad data reported by the State Court Ad-
ministrator's Office} is $138. This slight increase fails to
bring the <c¢ost per case in Indiana anywhere near the 1982 na-
tional average of $196, much less the currently estimated nation-
wide average cost per case of $220. Even with the modest improve-
ments that have occurred in Indiana, the gap between it and the
other states has actually widened since 1982 as a result of sub-
stantial increases in defense expenditures in a number of
states. Indiana fares little better when compared to states with
similar demographic characteristics. The following table com=-
pares costs and cost per case in states with populations similar
to Indiana. An analysis of this table reveals that once again
Indiana falls in the 1lower middle range in terms of both per
capita and per case expenditures. Even using the high fiqure of
$1.48 for its per capita cost (based on the total of state and
county expenditures in 1984) Indiana lags 82 percent behind the
next highest state, Massachusetts, at $2.70. Indiana's cost per
case expenditures in 1984 of $165 fall 41 percent behind the

$264 expended per case in the state of Wisconsin.

- 11 -
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Recognizing that Indiana does not compare favorably with
other similar states in terms of expenditures for defense ser-
vices being provided, there have been a number of efforts over
the past decade to improve the system for providing defense ser-
vices in Indiana. These efforts have included both studies by

experts in the field of criminal defense and legislative initia-

tives to improve the system.

Several studies were conducted during the past decade by spe-—
cialists in the field of indigent defense looking both at the
overall state and at Marion County alone. In addition, the Indi-
ana and Indianapolis Lawyers Commissions conducted an ongoing
review of indigent defense issues in Indianapolis and throughout
the state in the late 1970s. The recommendations of these study
groups led to a number of legislative proposals, primarily
intended to establish a public defender agency in Marion County,
to create a public defender commission at the state level, and
to provide for some level of state funding. Specifically, these

activities included the following:

® NLADA conducted a statewide review of "The Struc-

ture and Funding for Criminal Defense of Indigents
in Indiana®™ in 13%74.

] The Public Defender Services Committee of the
Indianapolis Lawyer's Commission examined indigent
defense services 1in Marion County, other Indiana
counties, and other states in 1976.

] The National Center for Defense Management {under
the auspices of the LEAA Criminal Courts Technical
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Assistance Project) conducted "An Analysis of Indi-
gent Defense Services in Marion County (Indiana-
polis), 1Indiana"™ in January of 1977 at the request.
of the Indiana Criminal Justice Planning Agency.

° The Criminal Defense Technical Assistance Project,
funded by LEAA (Robert L. Spangenberg, Project
Director), prepared a report on "The Public Defen-
der System, Marion County, Indiana: Current and
Projected Costs" in January 1980, again at the
request of the Criminal Justice Planning Agency.

1t  ghlighi

° SB 376 was submitted in 1979 to establish a public
defender agency in Marion County. A Senate Judi-
ciary subcommittee unanimously recommended passage,
but the bill was withdrawn at the request of the
Indianapolis Bar Association (IBA), which estab-
lished a Public Defender Committee to determine
whether the deficiencies in the system for provid~
ing defense services in Indiana could be adequately
cured without legislation.

® In 1980, SB 385 (rearly identical to SB 376), was
filed with the endorsement of the IBA but, due to
the fact that 1980 was a short session, the bill
was not called for a hearing.

° Similar legislation was filed in 1981 and was
passed by the Senate but failed to get a hearing in
the House of Representatives. Legislation to
create an independent Marion County Public Defender
Office has not been resubmitted since 1981.

® HE 1860, to create a public defender commission
with a 25% state reimbursement for county defense
expenditures, was submitted in 1985. The bill re-
ceived a unanimous recommendation by the House Judi~
ciary Committee, but was not called on third read-
ing and died.

. PD 52839 would <create a Public Defender Commission
and provide ©50% reimbursement. The proposed bill
has been endorsed by the Legislature's Interim
Study Committee on Probation Services and Indigent
Counsel, and may be filed in the upcoming (1986) le-
gislative sessions.

he I hnical Assistance I iect
The Criminal Justice Section of the Indiana State Bar Asso-
ciation and the Indiana Public Defender Council contacted the
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American Bar Association Bar Information Project in the fall of
1985 to request technical assistance in support of the proposed
legislation to be submitted in 1986. As a result of this re-
guest, the Bar information Project sent Robert L. Spangenberg
and Patricia A. Smith of the Spangenberg Group in Newton,
Massachusetts to Indianapolis for two days in early November
1985. During the course of the visit, we interviewed the

following individuals in person:

° Larry Landis, Executlve Director of the Indlana Pub~
lic Defender Council

° Susan Carpenter, State Public Defender
® Bruce Kotzan, State Court Admlnlstrator_
. Lilia Judson, Assistant State Court Admlnlstrator

] Joseph Loftus, Chief Staff Person for Pat Keily,
Chairman of the House Ways & Means Committee

® Chuck Nemeth and Charles Pride, State Board of
Accounts

. John Sweazey, Chairman of the Marion County
Republican Central Committee

] Bobby J. Small, Director, Indiana Criminal Justice
Institute

] Judy Honey, Executive Assistant to the Governor.

In addition to these interviews, indigent defense data from

the following sources was collected and analyzed:

® 1582 data on selected 1Indiana counties collected
for the National <Criminal Defense Systems Study;
the 17 counties in this survey included all the
largest counties and a stratified sample of the
remaining counties;
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® 1983
Divi

Indiana Judicial Report data published by the
sion of State Court Administration, particu-

larly on county expenditures for indigent defense;

° 1984
over

® Data

Indiana Judicial Report data, particularly
all criminal caseload statistics;

reported during phone survey of selected

Indiana counties conducted in HNovember of 1985.

Info
1984
1285

e Data

rmaticn gathered included program descriptions,
coste, 1984 caseload, and projections for
¢+ where possible.

provided by the 0Qffice of the State Public

Defender, including the Annual Report for fiscal

year

e Prog

1984~85; and

ram information included in the files of the

Indiana Public Defender Council.

Information
develop the

describing

collected from all of these sources has been used to
estimates and projections included in this report

the overall impact of PD 5289 on the system for pro-

viding defense services in Indiana.
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THE. PROPOSED LEGISLATION

Despite the fact that the Indiana Generai Assembly did not
act favorably on HB 1860 during its 1985 session, it recognized
the need for Ffurther study of the indigent defense issue, and
created the Interim Study Committee on Probation Services and
Indigent Counsel. The Committee consisted of six senators énd
six representatives. Its activities included reviewing the
present system for service delivery and recommending specific
changes in the 1legislation to address the problems identified.
This process resulted in the drafting of PD 5289, based on HB
1860. In its meeting on October 16, 1985 the Committee "strongly
recommend[ed] the concept of PD 5289 and most aspects of the
proposed draft.” A few issues regarding the appointment of
members of the state commission and county boards were left open

for resolution during the final discussion of the bill.

%

{ohliqhts of the Bill

There are two main features of the proposed legislation:

1) the <creation of a state public defender commission,
and

2) the reimbursement by the state of 50 percent of the
counties' defense expenditures.

Additional provisions of the bill would include:

® the creation of county public defender boards;.

*
The full text of PD 5289 appears in Appendix A.
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[ the collection of contributions from partially in-
digent defendants; and

] the imposition of court costs on persons who plead

or are convicted of felonies, misdemeanors and in-
fractions.

The Indiapa State Publi¢ Defender Commission, as presently

proposed, would consist of 7 members:

. 2 persons, appeointed by the governor, who have de-
monstrated an interest in the proper functioning of
the defender system and who do not both belong to
the same party;

. 2 persons, appointed by the Supreme Court of
Indiana, who do not both belong to the same party;

] 2 attorneys, appointed by the president of the lar-
gest professional organization of attorneys in the
state, who do not both belong to the same political
party:
] An attorney appointed by the President of the
Indiana Public Defender Association.
Several members of the Interim Study Committee suggested that
all appointments to the Commission should be made by elected
officials, apparently objecting to the provisions that would
enable attorneys' associations to make appointments. This issue
was left open by the Committee and will have to be resolved even-
tually. The experience in cother states with similar commissions
indicates that'ﬂhg_ig_ggpgig;gg to the commission is more signi~-
ficant to 1its operations than wyho makes the appointments. The
Commission should be broadly-based and representative of the
state’s legal community. Members should be chosen on a biparti-

san basis. Finally, because of the potential for conflicts of

interest, judges and/or prosecutors should nof be appointed to
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the Commission. The proposed legislation appears to be cognizant
of most of these requirements.

The Commission's responsibilities would include appointing
the State ©Public Defender; establishing standards for defense
services (indigency guidelines, attorney eligibility standards,
and c¢aseload standards, among others); establishing fee sched-
ules for payment of private counsel; reviewing the comprehensive
plans for providing defense services submitted by the newly
created county defender boards and certifying that they meet the
standards established by the Commission; and reimbursing the
counties whose plans are approved.

A number of other states have developed a permanent state
board or commission over the last several years. These bodies
vary considerably in terms of how they are constituted and pro-
cedures for the appointment of the board, the major functions of
the board and the nature and responsibility of the local county
organizations (if any are included).

The following examples illustrate some of these differences:

® In Missouri, the legislature created a State Pub~

lic Defender Commission on April 1, 1982 with
the responsibility of administering a statewide
public defender system for the entire state. At

the same time, funding responsibility was shif-
ted from the counties to the state.

) In Massachusetts, the legislature created the
Committee for Public Counsel Services to begin

on July 1, 1984. The Committee has the total re-
sponsibility for administering the mixed public
defender private bar program and is required to
develop numerous standards and guidelines.
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A number o

cent vyears

proach.

one propose

® In 19
State
legisl

develo
gram

f states have formed a permanent commission in re-
without adopting a statewide public defender ap-

These commissions are more nearly analogous to the

d in Indiana.

83, the Kapsas legislature c¢reated the

Board of Indigent Defense Services. The

ature attempted to empower the Board to

p standards and guidelines for local pro-
operations, while leaving the ch01ce of the

program to the counties.

. In North Dakota, the North Dakota Supreme Court

establ
Indige
1982,
vide
ance
improv

ished the ©North Dakota Legal Counsel for
nts Commission by Administrative Rule in

The purpose of the Commission is "to pro-
planning, gquidelines and technical assist-
to counties and judicial districts in the
ement of defense services for indigent de-

fendants in criminal cases in North Daketa." The

Commis
dards,
coupme
for c¢
del ¢
Kansas
which

their

gsion has developed detailed indigency stan-

a detailed plan for implementation of re-
nt orders, established a new fee schedule
ourt appointed counsel and developed a mo-
ontract for contract defense programs. Like
¢ it 1s up to each county to determine
type of system is most appropriate for
jurisdiction.

] In Qregop, the state legislature in 1985 created
the State Indigent Defense Board to conduct con-

tinuou
county
ties

local
fee s
standa

s oversight into the state funded, but
option program. Among the responsibili-
¢f the Board are to develop standards for
program operation, to establish a minimum
chedule for the private bar, to develop
rds and procedures for contract defense

programs, to provide legal training for lawyers

provid
gather

ing indigent defense services and to
and collect pertinent statistical data.

° The Qhio Public Defender Commission was estab-

lished
and r
cussed
Chio
state
for t
the s
Commis
larger

ten years ago with many of the same goals
equirements of other Commissicns just dis-
. One of the interesting features of the
Commission is the reimbursement by the
of up to 50% of the county expenditures
he local program if the local programs meet
tandards and guidelines established by the
sion. The Ohio Commission is substantially
and performs many more tasks than the
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other commissions just discussed. While retain-
ing the local county option concept, it now han-
dles many of the indigent defense cases on ap-
peal, represents inmates in the state prison and
provides back-up counsel in complex cases such
as death penalty for local court appointed coun-
sel and local county public defenders. This
system in Chio is similar in many of its key ele-
ments to the proposed legislation in Indiana.

The 50 percent reimbursement provisions in PD 5289 are mo-
deled after the Ohio program. Although Ohio and Georgia (to some
extent) are the only other states that use this specific mechan-
ism for sharing the costs of indigent defense services, a number
of states use other methods of achieving the same ends. In
Wyoming, for example, by statute the state pays 85 percent of
the costs while the counties contribute 15 percent. In South
Carolina, the state subsidizes the counties according to a popu-
lation-based formula and the counties make up the difference.
Several states provide funds for representation in certain
courts handling primarily felonies while the counties continue
to pay for misdemeanor representation in £he lower courts—--these
states include Kansas, North Dakota, Tennessee, and Montana. On
a smaller scale, a number of states cover the majority of indi-
gent defense costs while reqguiring that the counties contribute
space and utilities to the programs (e.g., Florida, Missouri,
North Carolina, and Kentucky).

In order to receive state funds under PD 5289, the counties
must establish county defender boards, consisting of three mem-
bers. The members would be chosen under the proposed legislation
by the County Council, the county Circuit Court judge, and the

president of the largest bar association in the county. Once
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again, several members of the Interim Study Committee suggested
that board members should be chosen by only elected officials.
The county boards would be responsible for preparing a com-
prehensive plan for providing defense services to indigent per-
sons in the county. Counties may choose from among a number of

program options in devising this plan:

1) A county public defender office;
2) A joint county public defender office;

3) Contract(s) with an attorney, group of attorneys or
private organization; and/or

4) An assigned counsel system of panel attorneys
{(under rules to be established by the commission).

Other responsibilities of the county board would include re-
commending an annual operating budget for the planned program(s)
and reporting annually to the County Council and the state com-
mission on program operations. The board would be required to
cooperate with the Commission in maintaining the standards estab-
lished by that body. Finally, the county board would be empow-
ered to appoint, contract with or maintain a list of attorneys
for the provision of defense services.

The provigions in the bill for collecting contributions from
defendants reflect a general feeling that thosé who receive free
counsel and can afford to pay a portion of the expense should be
required to do so. Many observers also suggest that defendants
take more seriously their responsibility to communicate and con-
sult with their appointed attorney if they have paid even a

nominal fee for the services.
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While collecting contributions up front from all clients who
can afford to pay avoids some of the legal and political pit-
falls associated with trying to recoup the cests from convicted
offenders after disposition, a number of issues regarding the
use of such programs require further study before claims of
their effectiveness can be verified. The most significant of
these questions is whether sufficient amounts can be collected
to offset the administrative costs of the collections process
and yield surplus revenues for the support of overall program
operations.

Based on our experience, having just completed a year-long
study of recoupment and contribution programs for the National
Institute of Justice, U.S. Department of Justice, the record of
other jurisdictions in collecting contributions from defendants
is too limited to be conclusive regarding the ability to collect
significant amounts. One factor that clearly has an impact on
collections 1is the size of the fees assessed. Fees should be set
low enough that they can be paid immediately and, preferably, in
a lump sum. While some payments may be made in installments in
special cases, such procedures increase the administrative costs
of the ceollections effort and should not be used routinely.

Nearly all of the jurisdictions collecting éontributions
from partial indigents turn the money over to the state or
county for deposit in the general fund. This practice is in-
creasingly being challenged, on the grounds that the monies
should be earmarked specifically for use in support of indigent

defense services. In the state of Missouri, for example, the
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State Public Defender has proposed legislation that would place
such funds in a non-reverting revolving account for the purpose
of underwriting the expenses of providing essential services
such as special investigations and expert witnesses in compli-
cated cases.

The proposed legislation for Indiana avoids these problems
and the need for later revision by providing at the outset that
any funds collected from partially indigent defendants would be
depogited in a public defense fund to be administered by the
State Public Defender. The monies in this fund would not revert
to the state general fund at the end of the year, but would
carry over into the next fiscal year.

Finally, the proposed bill would impose g¢ouri costs of $5 on
virtually all criminal and quasi-criminal cases.* gpecifically,
court costs would be imposed on perscns who plead gquilty or are
convicted of offenses in the c¢ircuit or superior courts; infrac-
tions o¢r ordinance violations in the county courts or the minor
offenses or violations docketed in a circuit or superior court;
cases in nmunicipal court; and in delinquency proceedings. Pro-
posals such as this have increased in recent years, as jurisdic-
tions have searched for alternative sources of revenues outside
the general appropriations process. Five other states use court

cost mechanisms similar to that proposed in Indiana:

R e e s Sy L R it e o et s S A M (e R B e Wi i e e

* While the «current draft of the bill included in Appendix
A specifies a $3 court cost, the general feeling was that
that figure was unnecessarily low and could be raised to
$5. Thus, the $5 figure is used throughout this report.
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e Alabama - Funds collected are deposited in a fair
trial tax fund (state)
- §5.00 on all c¢riminal, guasi-criminal
and civil cases docketed in municipal
court

° Louisiana - $4.30 for each misdemeanor, except a
parking vieclation (up to no more than
$17.50 as specified by district judges)

- $10.00 felony {up to no more than
$17.50)

- Collected funds are deposited in a dis-
trict indigent defender fund

] Arkansas - Counties of 15,000-16,000 population:

| $5.00 on each convicted or plead defen-
dant in felony and misdemeanor (includ-
ing traffic), in all courts
34,600-36,600 population: $5.00
49,000~49,700 population: $15.00
24,000~25,000 population: $5.00 _
Funds are deposited in a county public
defender fund

LI I

e Tennesee - Counties with population of 450,000~

750,000: $10.00 on all state misdemea-
nor and felonies (no non-moving traf-
fFic)

- Funds go to the county government for
support of indigent services

‘e Ohio - 87 on all misdemeanors (except parking

tickets)
- 320 on all felonies _ _
- Funds are deposited in the state
indigent defense fund
The court c¢osts program in Ohio has been so successful that
in FY 1985 the state collected over $10.5 million, enough to co-
ver all the expenses of reimbursing the counties for trial level
services. (The state spent an additional $3.5 million for the Of-
fice of the State Public¢ Defender and the counties spent another
$10.5 million in support of direct services in their locale.)

out of a total state budget of $25 million, 42 percent was

generated through the imposition of court costs.
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One factor that must be weighed when considering the finan-
¢ing of indigent defense in Indiana is the long list of 27 dif-
ferent types of court costs that already can be (and routinely
are) assessed against convicted defendants. Under the present
system an individual «convicted of a class A misdemeanor or a
felony could be assessed as much as $71 in standard fees, cover-
ing court <costs ($10), state Jjudicial fees ($%), prosecuting
attorney fees ($42), and a service of process fee (510). Other
costs may be added if the defendant is convicted by a jury
($50), is on probation (initial and monthly user's fees vary),
is in an alcohol or drug program (varies) and for a variety of
other reasons. (See Appendix B for a full listing of possible
fees and their amounts.)

In response to this complex system of collecticons (further
complicated by the necessity to divide the funds between the
state, the county and the locality) and the burden it places on
the clerks of the courts in Indiana legislation will be submit-
ted this year to consolidate all fees, most likely into a single
fee for all types of cases, probably in the range of $80-3%100.
What effect this proposal would have on the ability to collect
court costs under the provisions of PD 5289 is as yet unclear.

In each of the past several years the Indiana legislature
has added several more court costs to the list. In 1984, for
example, they added 4 or 5 new fees and amended 2 or 3 existing
ones. Thus, even though some may have a philosophical objection
to a ‘"pay-as-you-go" criminal Jjustice system, as long as the

Indiana legislature apparently has a strong predilection for
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using court c¢osts to generate revenues for the system, and a
reasonable number of the costs assessed are actually collected,
such a provision may be an important advantage of the proposed

bill.

Why is This Bill Necessary?

Studies conducted in Indiéna over thé past.ten.years have
consistently pointed out a number of deficiencies in the
indigent defense system. We personally observed some of these
problems in our work in 1980 and again during the nationwide
study we conducted in 1981-82. Many of these deficiencies
identified in the past were again confirmed during our most

recent visit in November 1985, These deficiencies include:

. A patch-
work of programs has developed around the state
with considerable confusion even as to what they
should be called. Contract programs are being used
extensively without any of the necessary safeguards
and performance standards to guard against choosing
the 1lowest bidder £for cost considerations alone.
Attorneys with 1limited felony trial experience are
receiving appointments in death penalty cases.
There are no provisions for early entry of counsel,
sometimes resulting in defendants remaining in jail
for weeks waiting to see their attorney.

& 1S il o
c because of the appoint-
ment procedures employed in most counties.

e Indigent defense services are underfunded because
of the serious burden the costs represent in coun-
ties with a limited tax base. A single big case,
such as a capital murder case, c¢an wipe out a
county's defense budget for an entire year. In many
counties, substantial caseloads result in payment
of only $50-8100 per felony case, creating an
incentive to plead clients guilty rather than take
cases to trial.
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e Support services (such as clerical, investigative,
and expert witness services) are not routipely
i + putting them on

uneven footing with prosecutors.

e There are no provisions for caseload control. Sala-
ried and contract public defenders take all cases
and inevitably get overloaded at times. Without
caseload/workload standards, overloaded lawyers are
unable to spend the time necessary to defend indivi-
dual «cases, a situvation which places the attorneys
in danger of being in violation of their profes-
sional ethics, and denies defendants the meaningful
defense to which they are entitled.

e There is a danger of increased claims of ineffec~
tive assistance of counsel under the present system
with the problems cutlined here. The costs of re-
trying cases in such circumstances can be extremely
high and are better avoided by providing for ade-
quate representation in the first place.

o There are limited cost coptaipment measures, such
as uniform indigency standards, contribution and/or
recoupment programs. Further, there is little sys-
tematic monitoring of costs at the state level, and
little accountability in the individual counties.

e Ihere is no reliable stafistical base for indigent
defense data. Little information is available on
the types of programs in existence. The information
on indigent defense expenditures reported by the
state court administrator's office is more reliable
in some cases than in others, and it reports no
data on indigent caseloads. A few counties collect
and maintain this data centrally, but most do not.

Naturally, the passage of PD 5289 would not solve all of these
problems immediately, but it would provide a framework within
which even those issues not directly addressed by the bill could
eventually be solved.

In summary, passage of PD 5289 would provide the following

advantages:

. . . £ ¢ 3 . - £t}
system ~- through the creaticn of a public defender
commission charged with oversight of the provisions
of indigent defense services across the state.
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A number

to the

Indiana.

-- through the provi-
sions allowing the counties to choose the pro-
gram(s) for providing defense services in their lo-
cale. As the Interim Study Committee pointed out
in its deliberations concerning the bill, one of
its major advantages is that it "providel[s] flexi-
bility for <counties to design systems appropriate
to their needs."™ Counties may even opt for no state
oversight by the Commission by not forming a county
board; these counties would, however, then have to
forego any state funding.

-~ through the provisions regarding
the maintenance of information on program
operations along with expenditure data that would
be carefully audited for purposes of reimbursement.

Fiscal relief for overburdened counties -- through
state reimbursement of half the counties' expendi-
tures for indigent defense.

--= through the col~-
lection of contributions from partially indigent
defendants and the imposition of court costs on
nearly all persons who plead or are convicted of
criminal offenses.

costs and funding of indigent defense services

of the provisions of the bill, as noted above, relate

in

The following section attempts to provide an initial

estimate of the fiscal impact of those provisions.
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The lack of data regarding the nature and level of indigent
defense services presently being provided in Indiana makes it
difficult to project reliably the fiscal impact of the proposed
legislation. Nonetheless, analysis of the data acquired from
the various sources described above has enabled us to begin to
estimate in a broad manner the indigent criminal caselocad, pro-
ject the costs of providing representation in those cases, estim-
ate the revenues that would be generated under the proposed le-
gislation, and finally, to estimate the costs allocated to both
the counties and the state under a 50 percent reimbursement
plan. Throughout the following analysis, projections are made
for the 1987 calendar year, assuming that the provisions of PBD
5829 would be first implemented in that year if the legislation

passes.

alc ti di imi e

The most fundamental gap in indigent defense information in
Indiana is in the area of caseload statistics. There simply are
no aggregate statistics on the number of indigent cases in which
representation is provided throughout the state. Without such in-
formation, or at least a reasconable estimate, it is impossible
to make projections about the need for defense services and the
expenses of providing them. 1In order to derive a reasonable
estimate of the indigent caseload, first it is necessary to iden-
tify the total criminal caselcad for the state for which a right

to counsel exists.,
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The following figures are taken primarily from the 1984 Indi-

ana Judicial Report, the most recent data available when this re-
port was prepared. The figures represent cause numbers, which in
some cases may iﬁclude multiple defendants, while in others may
correspond only to one of several charges against a single defen~
dant arising out of a particular incident. For purposes of this
exercise, it is assumed that the effects of these two factors on
the caseload statistics neutralize one another and that these fig-
ures represent a rough equivalent of the number of defendants
passing through the criminal courts. In order to provide the full-
est accounting possible of defense~related activities, we have

used the number of reported filings as the measure of caseload.

TABLE 2
TOTAL CRIMINAL CASELOAD ~ 1984
Felonies : 24,764
Misdemeanors : 97,588
Traffic Misdemeanors : 96,188
Juvenile cases : _.30,347
Total Criminal Cases : 248,887

A number of adjustments have been made in the statistics reported
by the State Court Administrator's Office. Cases categorized as
"re-docketed criminal,”™ which includes both felonies and misde-
meanors, were allocated between those two categories proportion-
ate to their numbers in each individual court as reported in the
1984 Judicial Report. Cases reported for the Marion County Munici-
pal Court represent individual charges according to the State
Court Administrator, thus the figures have been divided by two,
the average number of charges per defendant observed in our

experience in other jurisdictions around the country. Finally
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the Marion County Municipal Court figures have been divided into
felonies and misdemeanors according to information gathered on
site regarding the number of Class D or less serious felonies
handled in that court.

In order to determine how many cases actually resulted in the
appointment of counsel, it is necessary to apply an indigency rate
to each of the above figures. Indigency rates used below have been
developed through a careful analysis of data collected in a recent
telephone survey of selected counties' indigent defense programs.
While the sample was biased towards the more established public de-
fender offices (because they are the most likely to have such sta-
tistics available) it included a broad range of smaller and larger
counties, and a good mix of urban and rural communities. The case-
load information provided by the individual programs was compared
with the total criminal caseload reported by the State Supreme
Court Administrator's Office for the corresponding county to der~
ive actual indigency rates in each of the major case categories.
The averages of these figures were then taken and applied to the
total <criminal caseload to estimate the statewide totals of indi-
gent defense cases. The indigency rate of 45 percent for felonies
that resulted from this calculation is consistent with felony
rates around the country reported in the 1981-82 National Criminal
Defense Systems Study. The 16 percent rate for misdemeanors, how-
ever, is low compared to the national average of approximately 25
percent, probably due to the fact that the caseload figures used
include a large number of traffic misdemeanors. The juvenile indi-
gency rate of 23 percent is significantly lower than the approxi-
mately 75 percent reported for most states and the reasons for
this disparity are unclear.
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TYPE OF CASE TOTAL CASES  INDIGENCY RATE INDIGENT CASES

Felonies 24,764 45% 11,144
Misdemeanors 193,766 16% 31,003
Juvenile Cases 30,347 23% 6,980

TOTALS 248,887 (18.7%) 49,127

This figure of 49,127 represents an estimate of the total
nunber of cases in which the counties provided representation in
calendar 1984. Defense services were provided by the state in
another 1,148 post-conviction relief and other appellate matters
("files opened") including contracted-out cases, in FY 1984-85,

The estimated indigent defense caseload of 49,127 for 1984
is 17 percent greater than the approximately 42,000 cases repor-
ted for Indiana two vyears earlier in the 1981-1982 National
Criminal Defense Systems Study. (That study collected reliable
cost and caseload data from 17 Indiana counties, including the
state's largest counties.) During the same period, the total
criminal caseload for the state remained essentially the same,
after accounting for the decriminalization of less serious traf-
fic misdemeanors in 1982. The increase in indigent cases rela-
tive to the overall caseload in Indiana is not surprising given
the financial strains experienced by many of its citizens as a
result of the downturn in the nation's basic manufacturing indus-
tries and the deepening farm crisis. Other factors that could
have an impact on the number of indigent cases, although there
is not enough information available to assess the full extent of

that impact, would include a possible loosening of the indigency
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standards used for determining eligibility, new requirements in
the laws mandating appointment of counsel and/or changes in the
policies regarding the declaration of conflicts in cases involv-
ing co~defendants. Since none of these issues is going to dis-
appear or be resolved immediately, we predict that the indigent
caseload will continue to rise at a comparable rate of 18 per-

cent per year over the 3-year period from 1984 through 1987.

Thus, j indi d 1 6.3 d
lgg,z »
Projecting the Total Costs of Indigent Defense

Fortunately, unlike caseload data, there is reasonably re-
liable expenditure data for indigent defense services in Indi-
ana. The following table shows the trend in indigent defense
expenditures for trial representation from calendar year 1882 to

1984,

TABLE 4
F Y19 984
1982 $5,551,000%
1983 6,071,996
1984 6,763,627

* Because of the timing of the data collection phase of the Na-
tional Criminal Defense Systems Study, some counties reported
CY 1981 figures while others reported CY 1982 data. Thus,
this figure represents an approximation of the CY 1982 expen-
ditures for trial representation.
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This table shows that indigent defense expenditures have
been going up approximately 10 percent a year, generally reflect-

ing the increase in indigent cases. Based upon all of the above

data

In calculating the overall costs of indigent defense in

Indiana it is also necessary to factor in the state expenditures
for appellate defense and training services. In CY 1984, the to-

tal state and county costs for indigent defense services were:

TABLE 35
' County Expenditures $6,763,627
State expenditures: _
State Public Defender 1,119,767
Public Defender Council 200,000
TOTAL 1984 COSTS $8,083,394

For purposes of projecting the costs of the Public Defender
Council into 1987, we will use the amount of $300,000, 10% grea-

ter than the $272,000 FY 1985-86 appropriation.

Projecting the costs of the State Public Defender is more
problematic, because the duties of that office would increase
substantially under the proposed legislation., Further, the of~
fice projections indicated a 23 percent increase in costs from
FY 1985 to FY 1986, to approximately $1.4 million, even without
adding any additional responsibilities because of the increased

demand for their services. Assuming a relatively modest increase
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of 10% from FY 1986 to FY 1987, these costs alone would be
approximately $1.5 million. We estimate that an additional
$1,125,000 dollars would be required for providing representa-
tion by the state public defender in all appeals. Administrative
costs of the public defender commission are estimated at
$125,000 under the proposed legislation. Thus the total projec-

ted costs for 1987 are as follows:

TABLE 6
DEF T 8
Trial $9,000,000
Appeals (State Public Defender) 2,625,000
Administration (State Public Defender
Commission) 125,000
Public Defender Council 300,000
TOTAL 1987 COSTS $12,050,000
s d 9

The final step required in evaluating the fiscal impact of
PD 5289 is to estimate the revenues that will be generated under
the wvarious provisions of the bill which would offset the costs
projected above. The two sources of additional revenues are con-
tributions from partial indigents and court costs imposed on cri-
minal offenders who have either plead guilty or been convicted.

Estimated revenues from partiallyv indigent contributions are
based on the initial assumption that many indigent defendants in
any given category of cases will not have sufficient funds to
make any contributions, particularly those on public assistance.
For purposes of the following calculations we assume that 50 per-

cent of the indigents would fall into this category. Second, we

- 36 -



- assume that the remaining 50% charged with a felony will be as~
”} sessed a 5100 felony fee, but that half of them will not pay the
full amount of the assessment (for purposes of this calculation,
we have assumed that half of those assessed $100 will ultimately

contribute only $50). In misdemeanor and juvenile cases, defend-

ants able to pay would be charged a standard fee of $50, but
once again we assume that half will pay only a portion of the
fee, or $25, Thus, we calculate the following revenues from con-
tributions, based on projections of the indigent criminal case=-
? load for 1987:

. TABLE 7

PROJECTED REVENUES FROM CONTRIBUTIONS

. 1987 Total 50% .
Type of Proj. indi- subject to Level of Total Con-
_case gent cases  Asgessment = Contributions Eributions
Felonies 14,038 7,019 3509 @ $100 = $350,900
- 3508 @ $ 50 = _175,400
$526,300
Misdemeanors 39,054 19,527 9763 @ $ 50 = 488,150
9764 @ $ 25 = 4,100
$732,250
- Juvenile 8,793 4,396 2198 @ $ 50 = 109,900
L 2198 @ $ 25 = _ 54,950
$164,850

Total Revenues from Contributions $1,423,400

Estimated revenues from court costs are based on the assump-

tion that one-~third of the adult criminal offenders and one~half
of the Jjuveniles adjudicated delinquent will not be able to pay

or the courts will not be able to collect the assessment and
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that the standard fee assessed will be $5 per offender. Because
there has been essentially no change in total criminal caseloads

in recent years, these projections are based on 1984 caseload

fiqures.,
IABLE 8
ESTIMATED REVENUES FROM COURT COSTS
Type of Total # Subject to Total
Lase = Cases = = _BAssesgment = Revenuesg
Adult 546,970 361,002 $1,805,001
Juvenile 30,347 15,174 75,870

Total Revenues from Court Costs: $1,880,871

d i 04,271. Of course, these

projected revenues from both contributions and court costs are
based on a number of basic assumptions. Should actual experience
differ from these assumptions, for example in terms of the num-
ber of defendants able to pay contributions or the level of
court costs imposed, then actual revenues would also have to be

adjusted.

c i . isc
The following tables set forth the estimated 1987 fiscal
impact under PD 5289 on the counties and the state compared to
projections of the costs of indigent defense in CY 1987 under

the present system.
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EXPENDITURES WITHOUT PD 5289
Budget Item State County Total
Trial representation $9,000,000 $9,000,000
Appeals ' 1,125,000 1,125,000
State Public Defender $1,500,000 1,500,000
Public Defender Council 300,000 300,000
Totals $1,800,000  $10,125,000 $11,925,000

Revenues (court costs _ "_ '
and contributions) - : - $3,304,271*
Trial representation $2,847,864 $2,847,865 $5,695,72%
State Public Defender $2,625,000 , $2,625,000
(Appeals)
State Public Defender $125,000 $125,000
Commission (Admin.) o
Public Defender Council: $300,000 : $300,000
Total State & County - o
Expenditures: $5,897,864 $2,847,865

Total Indigent Defense
Expenditures: $12,050,000

* We have purposely not attempted to allocate the revenues generated
from court costs and contributions from partial indigents between
the state and the counties since the allocation of these revenues
is clearly a decision to be made by appropriate Indiana officials.
Thus, in the above table the projected revenues from these sources
are simply subtracted from the total estimated costs for trial re-
presentation ($9,000,000) and the remainder ($5,695,728) is divided
evenly between the state and the counties, to reflect the state's
reimbursement of 50% of county expenditures.
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A comparison of Tables 9 and 10 reveals the following:

TABLE 11
COMPARISON OF STATE & COQUNTY DEFENSE EXPENDITURES
IN CY 1987 WITH & WITHQUT PR 5289

Without With

PD 35289 BD 5283 Difference
State $1,800,000 $5,897,864 +$4,097,864
Counties  $10,125,000 $2,847,865 -$7,277,135
Revenues - 0 - $3,304,721 +$3,304,721

If our assumptions are correct for 1987, the counties!'
share of indigent defense costs in Indiana may well exceed $10
million under the present system. With the enactment of PD 5289,
not only would that figure be dramatically reduced to less than
$3 million, but the state would not be required to absorb the
total difference since, under the new bill, additional revenues

of more than $3 million would likely be generated.
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CONCLUSIONS

Passage of the proposed bill PD 5289 would result in a num-
ber of advantages to the citizens of Indiana including:
. Consistency and uniformity in indigent defense
services statewide;
® FPlexibility and local autonomy for the counties;

* Accountability with regard to both program opera-
tions and expenditures;

e Fiscal relief to the counties in the projected
amount of $4 million for 1987; and

° Alternative sources of funding in the 1987 projec-
ted amount of $3.3 million to offset the overall
costs of indigent defense. Thus, the state contri-

bution out of a total budget of over $12 million
would be only $5.9 million in 1987.

Qther Issues for Review
While all of the above advantages are clear from the provi-

sions of PD 5289, there are a number of issues related to the

bill that remain unresolved.

First, procedures for the appointment of State Commission

and county board members must be decided upon. As noted above,

several members of the Interim Study Committee suggested that
all appointments should be made by elected officials only.
Secondly, several reviewers of the proposed legislation
have suggested that an additional program option should be ad-
dressed--namely elected public defenders. While choosing public
defenders through this method is not a common practice nation-
wide, it is done with reported success throughout Florida, and

some jurisdictions in Nebraska, Tennessee and in San Francisco,
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California. Given that a few policymakers in the counties are
interested in establishing elected public defenders, the Indiana
General Assembly may want to consider adding that optien to
those already included in PD 5289, at least for counties with a
large population.

A third issue that must eventually be dealt with relates to
the practical aspects of the state's reimbursing the counties.
The present bill is silent on the issue of how often or when (ke~
fore or after costs are incurred) such reimbursement would take
place. The Ohio statute which served as a model for PD 5289
stipulates that all expenses should be submitted for reimburse-
ment within 60 days of their being incurred; in effect, this
actually occurs on a monthly basis. Indiana law should require
that expenses be submitted monthly or perhaps, gquarterly. It is
not advisable, for practical reasons relating to the administra-
tion ané monitoring of the reimbursement program for the state
to pay the counties up front for the estimated costs of defense
services.

Fourth, the gquestion of the specific relaticnship between
the newly created Public Defender Commission and the already
existing 1Indiana Public Defender Council remains to be defined.
This need not be a complicated task, but is a necessary one in
order to set up clear lines of authority and communication among
these related agencies.

Firally, and most importantly, the issue of the guality of
¢efense services in Indiana must ultimately be addressed. This

particular technical assistance project did not evaluate the



!

rort

St

gquality of the services provided; however, a number of potential
indications of problems were uncovered during the course of our
short wvisit to 1Indiana and as a result of our prior work in
Indiana along with a review of existing studies of the indigent
defense system in Indiana. While not absolute indicators of in-
adequate defense services, the following issues have proven re-
liable signs of problems with quality in other jurisdictions
around the country:
® Lack of public defender independence from the judi-
clary:
) Lack of early entry into cases;
. Low compensation possibly discouraging the partici-
pation of experienced criminal practiticners in
the system;

) Lack of support services and money for investiga=
tion and experts;

° Extensive reliance on part-time defense attorneys
and the increased possibility of conflicts of
interest with their private practices;

® Expansion of contract programs without standards
for necessary monitoring and supervision or for
avoiding emphasizing only cest factors in the ne-
gotiation and award of contracts; and

™ Lack of <contrels on the caseloads of individual
attorneys.

The projections in this report are based on our best estim-
ates of the current practices in Indiana. For example a 16 per-
cent indigency rate was applied to all misdemeanor cases re-
flecting the actual practice revealed in our survey of selected
Indiana counties, even though that rate is considerably lower
than the misdemeanor average of 25 per cent per case elsewhere
in the country. Likewise, juveniles are usually found indigent
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at a rate of 75 percent, as contrasted to the 23 percent rate
discovered in 1Indiana. Thus, should a subsequent formal evalua-
tion conclude the indigent defense services are presently being
provided at a different level in Indiana than the limited data
available at the time this report was prepared indicated, or
that these services do not fulfill the constitutional and statu-
tory mandates, the cost and caselcad projections included herein
would have to be adjusted.

Further study is urgently needed to provide basic, reliable
information regarding the indigent defense system in Indiana,
particularly the types of programs actually providing services,
the numbers of indigent cases in which representation is being
provided, and the costs of those services. These data are essen-
tial for beginning to assess the quality of services presently
being provided and for planning for the future provision of de-
fense services. Scome progress has already been made; a survey
of defense services in the juvenile courts, under the auspices
of the Criminal Justice Institute, 1is ongoing. A comparison
survey of adult defense services is expected to get underway in
1986,

Once a public defender commission is established the gques-
tion of guaranteeing qguality defense services should be one of
its major priorities. Even if a commission is not established in
the lnear future, our observations indicate that Indiana policy-
makers should begin to address the quality issues ocutlined above
immediately in order to assure that meaningful representation is

being provided to indigent criminal defendants in Indiana.
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APPENDIX A

TEXT OF PROPOSED BILL PD 5289
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Adds IC 33-9-13 and IC 33-92-14 to: (1) establish an independent office of tha
state public defender in the judicial branch of government t¢ sarve as counsel for
indigents in postconviction and appeals; (2) create a seven member public dafendar
comuission that appoints the state public dafender; (3) create a public defendar
fund; (4) allow counties to establish three mesmbher public defendar bhosrds to create
county plans for delivery of county dafender axpenses; (5) provide 50X state
reimbursement of county public defender expenses if county plans wmeet statas
standards; (6) require an affidavit of indigency frow a person seeking public
defender services; (7) require paywents by clients found to be only partially
indigent; and (8) give the public defender commission rulemsking authority to
enforce this chapter. Amends IC 33-17-8-2, IC 33-17-8-3, IC 33-17-8-4, and IC
33-17-8-5 to add a $3 public defender faes to costs in criminal, quasi-criminal, and
certain juvenile cases. Repeals IC 33-1-7 and IC 33-9-11, which are supersedad.
Partially effective July 1, 1986, and July 1, 1987.

A BILL FOR AN ACT to amend the Indiana code concerning public defenders.

B3a it enacted by the Ganeral Asssmbly of the Stata of Indiana:

SECTION 1. IC 33-9-13 IS ADDED TO THE INDIANA CODE AS A NEW CHAPTER TO READ
AS FOLLOWS:
Chapter 13. Public Dafender Commission.
Sec. 1. {(a) Thers is created an Indisna public defender commission (referred
to in this article as the commission) to be composed of the following members:
(1) Twoe (2) persons, appointed by the governor, who have demonstrated an
interest in the proper functioning of tha defender systsm and who do not both
belong to the sama political party.
(2) Two {2) persons, appointed by the supreme court of Indisna, who do not
both belong to the same political party.
(3) Two (2) attorneys, appointed by the president of the largest professional
organization of attorneys in this state, who do not both belong to the same
political party.
(4) One (1) attorney appointed by the president of the Indiana Public Defender
Association.
(b) All terms are for four (4) years and until a successor takes offica.
{c) The membars of the commission shall elect one (1) of the membars of the
commission as chairman.
{d) Judges, law enforcement officers, and court employees ars not aligible to
sarve on the commission.
(e) A vacancy occurring among the members of the commission bafora thae
expiration of a term shall be filled in the same manner as the original

appointments., An appointment to fill a vacancy occurring before the expiration of
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a terts i{s for the remsindar of the unexpired term.

(f) Each member of the commission who s not a state employse is not entitled
to the minimum salary per dies provided by IC 4~-10-11-2.1(b). Such a wember is,
however, entitled to reigbursement for traveling expenses and other expenses
actually incurred {n connection with the member's duties, as provided in the state

travel policies apd procedures established by the department of administration and

. approvad by the state budgat agency.

(g) The members of the commission shall meet at least quarterly and at such
times as called by the chairman or at the request of three (3) compission members.

Sec. 2. (&) The commission shall do the following:

(1) Appoint the stats public defender, without regard to political
affiliation.

{2) Establish the state public defender's salary.

(3) Establish standards for defense services provided under this article,
which shall include the following:

(A) Determining indigency and eligibility for legal representation.

(B) Selection and qualifications of attorneys to reprasent indigent
defendants at public expensas. ‘
{C)} Determining conflicts of interest.
(D) Investigative, clerical, and other support services necessary to
provide adequate legal representation.
(E) Datarmining minimum and waximum casaloads of public defender offices
and contract attorneys.
(¥} Tha cperation of county public defender offices.
{G) Awarding contracts,
(H) Availability of counsel for indigents at critical stages before a
court determination of indigency.
(I) Assessment and collaction of fees.
(4) Establish fee schedulss for payment of attorneys.
(5) Adopt a biennial budget for the office of the state public defender &nd
for reimbursing county expenditures under IC 33-9«14-13,
(6) Review the comprehensive plans for providing defenss services submitted by

county public defender boards under IC 33-9-14-2 and determine ninety (96)

days before the effective date of the plan whether the plan complies with the

rules established by the commission to entitle the county to state funding
under IC 33-9-14-13.

(7) Make an annusl report to the general assembly and the supreme court on the
operation of the stata public defender’'s office and the county defendar
delivery systems.

(&) Appoint, employ, or contract with persons to implement this article,
including investigating and evaluating county defender plans and services to
determine complisncea with standards adopted by tha commission.

{b) The commission msy not make any decision regarding the handling of any casa
nor interfere with the stata public defender or any member of the state publie
dafender's staff in carrying out professional duties.

(e} The commission may remove the state public defender from office during the
term of employment only upon & showing of good cause.

Sec. 3. (a) The vffice of the state public defender is created as an
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indepandent office in the judicial department of state government,

(b) The state public defender shall administer this article in a just and
afficiant manner.

(c) The term of office of ths state public defander is for four (4} years and
until the appointmant and qualification of a successor.

{d} The state public defender, when appointed and while in office, must be an
attorney of good standing whe has been admitted to the practice of law in Indiana
for a period of not less than five (5) years.

{e)} Tha public defander shall be provided with a seal of office on which shall
appear the words "Public Defender, State of Indisna”. The public dafendar shall
have the power to taks acknowledgments, administer catha, and do all othar acts
authorized by law for notary publics. Each such act shall be attestad by tha
public defender's official seal.

Sec. 4. The atate public defender shall do the following:

(1) Supervise the operation and activities of the office of the state public
dafender.
(2) Provide legal services to indigent persons in:
{A) appeals from cases involving convictions of a crime;
{B) appeals from cases involving children adjudicared as delinguents;
(C) cases involving persons committed to the department of correction in
proceadings befors the department or parole board, Lf the right to legal
represantation is established by law;
(D) appeals from other cases where the right to legal representation is
established by law, under rules established by the commission; and
(E) representation of any psrson confined in any penal facility of this
stats or committed to tha department of correction dus ta a criminal
conviction or delinquancy adjudication who is financially unable to
smploy counsal, in any postconviction proceeding testing the legality of
the parson's conviction, commitment, or confinement.
(3) Appoint the attorney who represented the client in the trial court to
repressant the client on appeal if so requested by the trial asttorney and the
clisnt. An attorney appointed under this subdivision shall be paid by the
stats public defander according to a fee scheduls approved by the state public
defander commission.
(4} Accept sppointmentas for legal representation from courts under IC
33+9-14+12 and provide appropriate legal sarvices.
{5) Pay attorneys appointed by the state public defender according to a fes
scheduls approved by the state public defendar commission.
{6) Establish and maintain suitable headquarters for the office as the state
public defender considers necassary for the proper functioning of tha office.
(7) Prepare and asubmit to tha commission for its adoption the annual and
bienmial budget of the office of the stats public dafender.
(8) Asaign or appoint attorneys to render legal services according to the
policies established by the commission.
(9) Hake recommendsations for amendments to court rules or for legislation, as
may be appropriate to improve the criminal justice system.
{10) Keep and maintain financlal records of all casas handlad, develop records
for use in the calculation of direct and indirect costs in the operation of
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the office, and report, at least semiannually, t¢ the commission on all
ralavant data on the opsrations of the office, costs, and projected needs.
(11) Collect all money due the state for reimbursement for legal services
under this chapter and, when advisable, bring actions in court on behalf of
the state for the collection of the sums due the office of tha state public
defender. All money collectad or received by the state public defender shall
be paid to the treasurer of state for deposit in the public defense fund.
(12) Perform all othsr duties necessary or incidental to the performance of
any duties enumerated in this chapter.
Sec. 5. (a) This chaptar does not requiras the state public defender to pursue
claim or defsnse that is not warranted under law and cannot be supperted by a

good faith argument for an extension, mocdification, or reversal of law, or that for

any other reason is without merit.

(b) This chapter does not prohibit an offender from proceeding on the

offender's own behalf or otherwise refusing the services of the state public

defender.

Sec. 6. The state public defeader may do the following:

(1) Negotiate contracts with the United 3States or any federal axecutive,
legislative, or judicial branch to provide legal services to persons appearing
before the fedearal district courts located in this state or who are
incarcarated in fedaral custody in this state and to teks whatever laegal
action such veprasantation requires, including appesl or the commencement of
any appropriate original actions.

{2) Establish divisions within the offica for the purposes of the
administration of this article.

(3) In order to provide legal representation for indigent persoas, conduct
investigations, obtain expert testimony, take depositions, use other discovery
methods, order transcripts, and maska all other preparations that are
sppropriate and necessary to an adequatas defense or the proseacution of appeals
and other legal proceedings.

(4) Sesk, solicit, and apply for grantas from any source, public or privats,
for the operstion of programs for the defanse of indigent persons and receive
donations, grants, awards, and similar funds from any lewful source. Mcney
from thess socurcea shall be placed in the public dafanse fund.

(5) Provide representation or assistance in cases at the requast of the county
public defender, contract attormey, or assigned counsal.

{6} Make all the necessary arrangements to coordinats the sarvices of the
office with any federal, county, or private program astablished to provide
legal representation to indigent persons.

(7) Consult and cooperate with professionsal groups concerned with the causes
of ¢riminal conduct, the reduction of crime, the rehabilitacion and correction
of persons convicted of crime, the administration of criminal juastice, and the
administration and operstion of the office of the state public defander.

{(8) Commence actions in the name of the state public defendar or any client or
group of clients to seek injunctive ralief or declaratory judgment on any
matter of concern to a8 person being represented by the offics.

{9) Contract with or sppcint any attorney to provides legal representation to

indigent persons sntitled to representation by the state public defender.
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Sec., 7. The state public defender shall aﬁpoint or empleoy, with the consent of
the commission, all staff necessary for carrying out the duties of the office,
including attorneys, investigators, paralegals, and other employees. Compensation
for employees and appointees shall be epproved by the commission.

Sac. 8. (&) A detsrmination of indigency for persons referred to or contacting
the states public defendar shall be made upon initial contact or at the sarliest
time circumstances permit and in accordance with the rules adopted by tha
cornission undar this chapter.

(b) The representative of the stats public defender making s determination of

indigency shall investigats the financial status of each person to be rapresentad,
at the earliast time circumstances permit, and may require the persom o disclosas
the racords of public or privats income sources and property, otherwise
confidential, that say ba of ald in determining indigency. The stata public
defender may cbtain information from any public record contained in any office of
the state, a political subdivisioca of the stats, or an agency of the stata without
payment of any fess ordinarily raquired by law.
i {(¢) If a datermination of indigency cannot be made befors the time when the
first servicas are to be rendarad, the state public defender shall rsnder thess
services on a provisional basis. If the state public dafender subsequently
determines that the person receiving the services is ineligibla, the stats public
defendar shall notify the person of the terminsation of services, subject to court
ordered reinstatement. ]

(d) All persons determined to be indigent in full or in'part must sigh an
affidavit swearing cor affirming under penalty of parjury that all income and assats
reported are complete and accurata, In addition, the person must swear or affirm
in the affidavit to report immediataly any change in financial status to the office
of the state public dafendar. ‘

(e) If found to be indigent in part, the parson shall be informed promptly of
the sxtant to which payment is expected for counsel and whether payment shall ba
made in the form of a lump sum paywent or periodic payments. The payment and
payment scheduls shall be set forth in writing.

(£) Any person determined not to be indigent or to be indigent only in part may
request judicial review of the state public defendar's determination in the court
having jurisdiction of the casa in which the person is requesting represeantation.

Sec. 9. (a) The files maintained by the office of the stata public defander
that relate to the handling of any case are confidential and are not opsn to
inspaction by any person unless asuthorized by law, court decree, tha comsission, or
the state public defender.

(b) All communications between the individual defendant and any person in the
office of the state public defender or sngaged by tha stats public defender ars
fully protected by the attorney-client privilega to the same extant as though
counssal had been privataly engaged.

Sec. 10. (a) The public defense fund is established to receiva court fees or
other ravenueas for specific uses. The fund shall be administared by the sctate
public defander.

(b} The treasurer of state shall invest the money in tha fund not curreatly
needed to meet the obligations of the fund in the same manner as other public funds

may be invested.

PD 5289/D1 62 5 1986



W s W W N

(¥} W W W W W oW W W NN N I N I S I N L Y T T
$ 5 5: & £ & :; :: 8‘ s e Y LEREEBREBRELDR B WK = O W N b W RN OO

(c) Money in the fund at the end of a particular fiscal year does not revert to
the state genaral fund,

SECTION 2. IC 33.9-14 IS5 ADDED TC THE INDIANA CODE AS A NEW CHAPTER TO READ
AS FOLLOWS:

Chapter 14. County Public Defendar Boards.

Sec. 1. (a)} The county council in any county may adopt an ordinance
astablishing & county public defender board consisting ¢f three (J) members. One
{1) member shall be appointed by the county council. One {1) wmember shall be
appointed by the circuit court judges of the county. (ne (1) member shall be
appointed by the president of the largest county bar association in the county.

(b) Of the initial appointments made to the county public defender board, tha
appointment by the county council shall be for a term of one (1) year, the
appointment by the circuit court judge shall be for a term of twe (2) years, and
the appointment by the president of the county bar association shall be for a term
of thrae (3) years. Thareaftar, terms of office are for three (3) years. Each
member shall hold office from the date of asppointment until the end of the term for
which the member was appointed. Any member appointed to fill & vacancy cccurring
before tha expiration of the term shall hold office for the remainder of the term.
Any wember shall continue £in office subsequent to the expiration date of that
mewber's term uantil & successor takea office.

{¢) The membars of the board shall choose as chairman one (1) of the board
mexbers, Meatings shall be held at least guarterly and at such other times as
called by the chairmen or any two (2) members of the county public defander board.
Members of the board shall serve withcut compensation but shall be reimbursed for
actual expenses incurred whils engeged in the dutias of the board.

(d) The county council way terminate the county public defender board upon
giving at least ninety (90) days notice in writing to the comeission.

. Sec. 2. (a) The county public defendar board shall prepare a cowmprehensiva
plan for providing defense services to indigent persons. Upon review and approval
by the county council, the plan shall be submitted to the commission one hundred
eighty (180) days before the affactive date of the plan for review and approval by
the commission undar IC 33-9-13-2.

(b) The plan may include the following delivery plans or combinations thereof:

(1) County public dafender office.

{2} Joint county public defender office.

(3) Contract with an sattorney, group of attorneys, or private organization.
(4) Provision for an assigned counsel system of panel attorneys, under rules
established by the commisajion.

{c) The plan shall include provision of services to those found to be indigent
in part, who shall be required to pay part of the cost of counsal. Such parsons
shall be prosptly informed of the extent to which payment is expectad and whethar
tha payment shall be made in a luop sum or in periecdic paymwents. The plan shall
provide for collection of such payments. All money collectad under this subsection
shall be depoaited in the county general fund to be appropriated for any necessary
expenses of the county public defender.

Sec. 3. (a) If a county public defender office is established, the board shall
do the following:

{1) Recommend to the county council an annual operating budget for the offics.
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(2) Make an annusl report to the county council and ths commission on the
cparation of the county public defandex office, including information on
finances and costs and any othar data and information requested by the
commission.

(3) Cooperate with the commission in masintaining the standards established by
rules of the commission uadar this chapter.

(4) Appoint the county public defender.

(b} The county public defendsr shall bé appointed for a term of up to four (4)
years and may be reappointed., The county public defender may ba removed from
office during the taram only for good causs. The county public defeander must be an
attorney admitted to the practice of law in Indiana at least two (2) years befors
the appointment.

Sec. 4, The county public defander shall do the following:

(1) Maintain an office as approved by tha county council upon recommendation
of the county public defender board.

(2) Hire and supervise staff necessary, 43 positions ars approved by the
county council and recommended by the board, to perform the sarvices of the
office,

(1) Keep and maintain financial records of all cases handled by the office and
report at least semiannually to the county public defender bosard and to the
commission on all relevant data on the oparations of the office, costs, and
projected needs.

Sec. 5. (a) The county public dafender shall provide legal reprasentation to
indigent persons in cases where the right to counsel is racognized by law.

[¢-3 Following appeintment by the court to represent an indigeat persom, or
upon appointment pursuant to the rules of the court, the county public defender
shall provide the legal representation authorized by this chapter at svery stage of
the procesdings following arrest, detention, service of summons, or indictment,
whichever occurs first.

{¢) The county public dafender wmay request the state public defender to
provide representation or assistance in any case if the county public defendar
decides it is in the intereats of justice,

Seac. 6. (a) The county councils ia two (2) or more naighboring counties may
establish a joint county public defender board. The joint bosrd shall have three
23) mambars from each county.

(b) The councils shall agrees on & spacific dats for the joint county public
dafendar board to be astablished, on which date the appointments of all members
shall take effact.

{(¢) The appointments to the joint county public defender board shall ba mada
by esch county according to the specifications in section 1 of this chapter,

Sec. 7. {a) Tha agraemant of the county councils establishing a joint county
public defander board must provide for tha allocation of the proportion of expenses
to bs paid by sach county, which may be based upon population, number of cases, or
other factors as the county councils determina to be appropriata. The county
councils may amend their agreement frow time to tima to provide for a different
ailocation of the proportion of expenses to be paild by each county.

(b) The agreament must designate the county auditor of the county with the

greatest population as the custodian of funds of the joint county public dafender
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bosrd oxganized under section & of this chapter,.

Sec. 8. (a) The county council of any county participating in & joint county
public defender board may withdraw from the agreemant. A withdrawal is not
affective until at least ninety (90) days after the council has notified the
coomission and the joint county public defender board in writing of the termination
date. The failure of a county council to approve an annual operating budget for
the joint county public defender office constitutes a notice of withdrawal by the
county from the asgresment, effective January ! of the succeeding year.

(b) Members of the joint county public defender board who are residents of a
county withdrawing from an agreement are considersd to have resigned their
positions upon the ccmpletion of the withdrawal procedurs provided in this section.
Vacanciaes thus crested shall not be filled.

(c) 1If twe (2) or more counties adjacent to each other remain partises to tha
agreexant made under section 6 of this chapter after the withdrawal, the county
councils of the remaining counties may agree to continue the operation of the joint
county public defender office and to resllocate the proportionate share of expenses
to be paid by each participating county.

{d) The joint county public defender board shall appoint the joint county
public defender and may remove that public dafender from office during the term
only for good causa.

{e) The joint county public defender board shall:

{1) recommsnd to the county councils an annual operating budget; and

{2) make an annual report to the county councils and the comeisaion on the
operation of the joint county public defender office, inciuding complete and
detailed information on finances and costs, and such other data and
information as are requested by the commission.

Sec. 9. The joint county publie defendar has the same duties and powers as a
county public defendar under this chapter.

Sec. 10. (a) The county public dafender board may contract with an attorney,
a4 group of attornays, or private organization to provide legal represantation under
this chapter.

{b) Subject to the approval of the county council, the county public defender
board shall establish the amount of the contract under the rules established by tha
commission.

{c) The county council shall, upon apptoving the amount of the contract,
appropriate an amcunt sufficient to meet the obligations of the contract.

Sec. 11, (a) The county public defender board may establish an assigned
counsel syatem of pansl attorneys to provide legal representation under this
chapter.

(b) The county public defender board shall create and maintain a list of
attorneys qualified to represent indigent defendants under the rules adopted by thae
commission.

(c) Upon the determination by a4 court that a person is indigent and entitled to
legal rapresentation at public expense, the court shall appoint an attorney to
provide such representation from the list maintsined by the county public defender
boaxd.

(d} An attorney appointed to provide representation under this section may

request authorization from the judge hearing the case for expenditures for
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investigative, axpert, or other sarvices necessary to an adequate defanse.

(e} An attorney sppointed to pruvide representation under this section shall
raceaive compensation and reimbursement for expenses by submitting & voucher in a
form approved by the commission and the astate board of accounts to the court. Upon
approval of the vouchar by the judge hearing the case, the voucher shall be
presentad to the county auditor who shall process tha claim as other claims against
county funds are processad.

(f) An attorney appointed to provide representation under this section shall
report to the county public defender board, upon completion of representation,
information regarding the case dispesition in a form approved by the comsission.

Sec. 12, (a) This chapter does not prevent a court from appointing counsel
other than counsel provided for under the county public defander board’s plan for
providing defense services to indigent persons. A court may also appoint counsel
to assist counssl provided for under the county public defandar board’'s plan as
co=counsal whan the intersats of justice sc require. Expenditures by a county for
counsel not provided for under the county public defendar board's plan are not
subject to state reimbursement under section 13 of this chaprer.

(k) I£f the judge of a court having criminal jﬁrisdic:ion detarmines that an
sttorney provided for under the county public defender board's plan is not
qualified or available to represent a person chdrged in the court with a criminal
offenss and alizible for representation at public axpenss, or upon a determination
by the judge that in the intarests of justice an sttorney othsr than the one
provided for by the county defender board's plan should be appointed, the judge may
make a written raquest to the state public defender to provide a qualified attorney
for the defense of the paracn, attaching to the request a copy of the information
or indictment. Expenditurss for representation under this subsaction shall bs paid
by the county according to a fese schadule sstablished by the commission and are
sligible for stats raimbursessnt under section 13 of this chaptar.

Sec. 13. (a) The county public defender board shall wake a written report to
the county council that shall ba audited by the county suditor. The county
council, after review and approval of the audited report, may then cartify it to
the auditer of state for reimbursement. Fifty percent (50%) of the total of each
county's net expenditures for defense services under this chapter shall be paid by
the state on the order of the county auditor. Net axpenditures ars the gross
expenditures for defansas services less the amounts received by the county under
section 2{¢) of this chapter.

{b) If & county's public defender services fail to mest the standards
established by rules of the commission, the cowsission shall notify ths county
public defander board and the county council of the failure to comply with its
rules. Unlesa the county public defender board corrects the deficiencies to comply
with the rules within ninety (30) days after the dats of the notice, the county's
right to reimbursement from the state as providsd in subssction (a) terminates at
the close of that fiscal year. If correction is not made, the commission shall
¢azrtify to the auditor of state that the right of reimbursement is terminated at
the close of that fiscal year.

Sec. 14. {a) The county public dafendar, <contract attornsy, or counssl
appointed by the court may not ba a partner or employee of any prosecuting

artorney.

PD 5289/DI 62 9 1986



LT- I - IS N - L T Y L R - B

11
12
13
14
15
16
17
18
19
20
21
22
22
24
25
26
27
28
23
30
an
32
Rk
34
as
36
37
28
39
40
41
L2
43

45
46
47
43

(b) City sttorneys, law enforcement officers, judges, and court employees are
not sligible to serve on any county public defender board.

SECTION 3. IC 33-17-8-2, AS AMENDED BY P.L.167-1984, SECTION 83, IS5 AMENDED TO
READ AS FOLLOWS: Sec. 2. The clerk shall collect the following fees upen
conviction for an offenss in the circuit or superfor court, except in cases on the
minor offenszes or violations docket:

(1) A judicial fes of nine dollars (§9), to be deposited pursuant to IC
33-17-11-1.
(2) A prosecuting attorney's fee of twenty dollars (§20) or thirty-six dollars
($36), as prescribed by IC 33-17-11-3.
(3) A fes of ten dollars (510), which balongs to the county, for each felony
or misdemeanor count upan which the defendant is convicted.
(4) If the defendant is convicted and placed on probation, an initial
probaticn user’'s fes and monthly user’s fee in the amcunt set by the court
under IC 35-38-2-1.
(5) Witness fees as prascribed by IC 33-17-12.
(6) The document fees applicable under IC 33-17-10, which belong to the
county.
(7) In each case involving a jury, the applicable fees prescribed by IC
33-17-11-6.
{8) A public defender fes of thrae dollars ($3), to be deposited in the fund
astabiished by IC 33-9-13-10.
In addition, the clerk shall charge applicabla fees for service of process undar IC
33-17-7.

SECTION 4. IC 33-17-8-3, AS AMENDED BY P.L.167-1984, SECTION 84, IS AHENDSE‘EE/

READ AS FOLLOWS: Sec. 3. The clerk shall collect the following fees upon

convictfon for an offenss or upon entry of judgment in a case within the infraction

or ordinance viclation jurisdiction of & county court or a case on the minor

offenses or violations docket of 4 circuit or superior court:
(1) A state docket fes of five dollars (§5).
(2) A county docket fes of five dollars (§5).
(3} A prosecuting attornsy’s fee of twenty dollars ($20) or thirty-six dollars
{§36), or a municipal prosecutor's fee of twenty dollars (§20), as prescribed
by IC 33-17-11+3 and IC 33-17-11-4.
(4) A judicial fee of one dollar (§1}), to be deposited pursuant to IC
33-17-11-1.
(5) In infracticn and ordinance violation cases, & judicilal salaries fee in
the amount prascribed by IC 233-17-11-2.
(63 If the defendant is convicted of an offense and placed on probation, an
initial probatien user's fes and monthly user's fee in the amount sat by the
couxt under IC 35-38-2-1.
(7) Witness fees as prescribed by IC 33-17-12.
(8) The document fees applicable under IC 33-17-10, which belong to the
county.
(9) In each cass involving & jury, the applicable fee prescribed by 10
33-17~11-6.
(10) A public defender fee of three dollars ($3), to be deposited in the fund
established by IC 33-9-13-10,
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In addition, the clerk shall charge applicable fees for service of process under e’
33-17-7.

SECTION 3. 1IC 33-17-8-4, AS AMENDED BY P.L.167-1984, SECTION 85, IS AMENDED TO
READ AS FOLLOWS: Sec. 4. The clark shall collact the following fees in munjcipal
court upon conviction for an offense or upon entry of judgment in proceedings to
enforce an ordinance or & statute dafining an Infraction:

{1) A docket fas of fifteen dollars (§15)}, which shall be deposited in tha
city genaral fund in ordinance viclation cases and in the county general fund
in criminal and infraction cases.

{2) A prosecuting attorney's fee of twenty dollars (§20) or thirty-six dollars
{§38), or a municipal prosscutor's fes of twenty dollars ($20), as prascribed
by IC 33-17-11-3 and IC 33-17-11-4.

(3) A judicial fes of nine dollars (§9), to be deposited pursuant to IC
33-17-11-1.

(&) In infraction and ordinance viclation cases, a judicial salaries fee in
the amocunt prescribed by IC 33-17-11-2.

(5) If the defendant {s convicted of an offensa and placed on probation, an
initial probation user's fee and monthly user's fee in the amount sat by thae
court under IC 35-38-2-1,

{6) Witness fees as prescribed by IC 33-17-12,

(7} The document fees applicable under IC 33-17-10, which belong to the
county.

(8) In each case involving a jury, the applicable fea prescribed by IC
33-17-11-6.

{2) A public defsnder fes of threa dollars ($3), to be deposited in the fund

astablished by IC 33-9-13-10.
In addition, the clerk shall charge aspplicable fees for sarvice of process under IC
33-17-7.

SECTION 6, IC 33-17-8-5, AS AMENDED BY P.L.2~-1984, SECTION 12, IS AMENDED TO
READ AS FOLLOWS: Sec. 5. The clerk shall collect she following fees in
proceedings on a pstition alleging that a4 child is a delinquent child as follows:

(1) The Juvenils court may charge a delinquant child asd hés or tha child's
parent, guardian, or custodian a docket fee of thirty dollars (530).

{2) Notwithstanding subdivision (1}, in a county served by a juvenile court
refaras who:

(A) was appointed to serve as a full-time referea; and

{B) does not practice law during his term as referes;
ths court shall charge a delinquant child and hie or ths child's parent,
guardian, or custodian a docket fae of thirty dollars ($30) end a judicial
salaries fea of nine dollars (59). The judicial salaries fas 3hall ba
collected and forwarded like other judicial salaries fees under IC 33-17-11-2
and shall be deposited in the general fund of the stata.
{3) The juvenila court shall charge & delinquent child and the child's parent,
guardian, or custodian a public defender fes of thrse dollars ($3), which
ghall be deposited in the fund established by IC 33-9-13-10,
SECTION 7. THE FOLLOWING ARE REPEALED: IC 33-1-7; IC 33-9-11.
SECTION 8. The person who was appointed public defendsr under IC 33-1-7-1

continues in that capacity until the commission established by IC 33-9-13-2, as
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added by this act, appoints a successor stats public dafender.

SECTION 9. (a) County public defender boards that sstablish county defender
affices or contract for services under this act shall, for the initisl term of
employment and to the extent possible, employ and contract with those attormeys:

(1) employed by county public defander offices as of June 30, 1986; or
(2) contracting to provide services under IC 33-3-10 as of Jume 30, 1985,

(b} Nothing in this act affects the rights and obligations of parties to
contracts smade under IC 33-9-10.

SECTION 10. (a) The initial appointments to the commission established by IC
33+9+13-1, as added by this act, are to take effect July 1, 1986.

(b) Ons (1) of the initial membars of the commisaion appointed by the governor
under IC 33-9-~13-2, as added by this act, shall serve for a term of two (2} years
and the other for & tarm of four (4) years, as designated by the appointing
guthority at the time of ths appointment. One (1) of the initial members of the
commission a&ppointed by the supreme court shall serve for a term of two {2) years
and the other for a term of four (4) years, as designated at the time of tha
appointment. One (1) of the initial membars of the commission appointed by the
president of the largest professional organization of attorneys in this state shall
serve for a term of two (2) vears and the other for a tarm of four (4} years, as
designated at the time of the appointment. The initial membar of the commissiocn
sppointed by the president of the Indians Public Defender Association shall serve
for a term of four (4) yvears.

SECTION 11. (a) Except as provided in subsection (b}, this act takes affact
July 1, 1987. ]

{b) SECTIONS 3, &, 5, 6, and 10 of this act and IC 33-9-13-1, as added by this
act, take affact July 1, 1986.
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APPENDIX B

LISTING OF CRIMINAL COSTS FROM COURT CLERKS' MANUAL




Revised 1985 7-13
CRIMINAL COSTS

Court Costs, IC 33-17-8-2

State Judicial Fee, IC 33~17-11~1; 33-17-8-2 9,00
D *Prosecuting Attorney Fees:
fond Due State, IC 33-17-11-3 16.00
' Due County, IC 33-17-11-3 4,00
(Lf action is Class A Misdemeanor or Felony)
! Violent Crime, IC 33-17-11-3 17.00
- Family Violence and Victim Assistance,
IC 33-17-11-3 5.00
] Service of Process, IC 33-17-7-2 10.00
(= (4pplicablie Other)
Fees (See Other Fees~Criminal and Quasi-Criminal
: Proceedings Page 7—14
i Jury Fee, IC 33-17-11~6 $ 50.00#%

e Fines

* Assessed against the defendant as costs under IC
35-530-1~3 if the defendant is ceonvicted or pleads
guilty (jury is impaneled and sworm in).

Deliaquent Children

Proceedings Alleging a Child Delinquent, IC 33-17-8-5
Docket Fee (Child and Parent, Guardian or

" Custodian) $ 30.00
5 County With Full~Time Referee, IC 33~17-8-5: S
' Docket Fee : 30.00

Judicial Salaries Fee : 9.00

* Prosecuting Attorney Fees are:

ST Class A
o Class B or C Misdemeanor
Infractions Misdemeanor or a Felony

(. Due State 3 16.00 S 16.00 S 16.00

) Due County 4.00 4.00 4.00

i Violent Crimes — — 17.00
. Family Violence and Victim :

Assistance Fund e 5.00 5.00

Total $ 2000 S 2500 S __ 42.00




7-14 ’ Revised 1985

OTHER FEES - CRIMINAL AND QUASI-CRIMINAL PROCEEDINGS
{IF APPLICABLE)

Adult Probation User Fee, IC 35-38-2~1

Felony: Initial User Fee 25.00 to 100.00
Monthly User Fee 3.00 to 15.00
Misdemeanor: Initial User Fee =0- to 50.00
Monthly User Fee =0- to 10.00

Adult Convicted in Juvenile Court:
Docket Fee, IC 33-17-9-~1 10.00

Informal Adjustment Program -~ Juvenile,
IC 33-17-9-2; Monthly User Fee,

IC 31-6-4~12 5.00 to 15.00
Juvenile Probation, IC 31~-6-4-18:
Initial User Fee 25.00 to 100.00
Monthly User Fee 5.00 to 15.00
**%Jyry Fees, IC 33-17-3-7; 33~-17-11-6 50.00 or 100.00

*%% In criminal actions where a jury is impaneled
and sworn in the jury fee is $50.00. to be
assessed against the defendant if the defendant
is convicted or pleads guilty.

Witness Fee, IC 33-17-12-1 5.00
or if subpoenaed under IC 35~37-3-4 15.00
Plus Mileage at the rate paid state
employees.

Permanent Operator Record Fee Under
IC 33-17-9-3:
When a certified abstract of the record of a
couviction or of the record of completion of
a drug and alcohol services program is for-
warded to the Bureau of Motor Vehicles:

1. Twentv-five dollars (25.00) if the convic-
tion is for an offense under IC 9-11.

2. Seventeen dollars, fifty cents {(17.50) if
the conviction results in a court-ordered
suspension (except under IC 9-11}.

3. Seven dollars, fifty cents (7.50) upon
completion of a drug and alcohel services
progran.

4. Seven dollars, fifty cents (7.50) in any
other case. The fees still will be paid
to the Bureau of Motor Vehicles within ten
(10) days after the end of each month.
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Revised 1985

OTHER FEES - CRIMINAL AND QUAST-CRIMINAL PRCCEEDINGS
(IF APPLICABLE)
(Continued)

Alcohol and Drug Services (1.00 to 5.00) and
Alcohol and Drug Services Fee Program, not
more than 300.00 {IC 16-13-6.1-31; :

33-17-9-4] Set by Court
Marijuana Eradication Program,

[IC 15-3-4.6-4.1; 33-17-9-3] Not More Than 300.00
Fish and Wildlife Violations.

[IC 14-2~-3-8; 33-17-9-6] o 10.00
Pretrial Diversion Program [IC 33-14-1-7;

33-17-9-71: S

Initial User Fee .. 50.00

Monthly User Fee (Each Month) 10.00
Humane Fund Fee, IC 33-17-9-8° = 5.00
Document Fees, IC 33-17-10 S o N

Bail Bond Filing Fee, IC 33-17-8-7
2.50 County General Fund - o L
2.50 County Extradition Fund S . 5.00

7-15



INFRACTION OR ORDINANCE VIOLATIONS OF COUNTY COURT OR MINOR OFFENSES OR
VIOLATIONS DOCKET OF CIRCUIT OR SUPERIOR COURT

(1)
(1)

(2)
(2)
(2)(3
(4

(4)
(3
(6)
(7)

(8)
(9)

(10)
(12)

(13)
(14)
(15
(16)
(17
(18)

Violation Violation Violation Violation
of Motor of Fish of Other of City
Vehicle and Game State or Town
Laws Laws Laws Ordinance
State Docket Fee $ 5.00 5.00 5.00 § 5.00
County Docket Fee 5.00 5.00 5.00 5.00
Prosecuting Attorney Fees:
Due State 16.00 16.00 16.00 XX
Due County 4.00 4.00 4.00 x%
Violent Crimes 17.00 %X 17.00 XX
Family Violence and
Victim Assistance 5.00 5.00 5.00 XX
Municipal Prosecutor's Fee XX XX XX 20.00
Service of Process Fee
County Judicial TFee 1.00 1.00 1.00 1.00
Permanent Operator'’s
Record Fee (7 xx XX (1)
Judicial Salary Fee 1.00 1.00 1.00 1.00
Department of Natural
Resources Fees - 10.00 — —
Alcohol and Drug Services Fee (11) (11) (11) (11
Alcohol and Drug Services
Program Service Fee {(11) (1) (1) (1D
Adult Probation Users Fee (1) {(11) {(11) (11)

Pretrial Diversion Program
Witness Fees

Document Fees

Jury Fees

Bail Bond Filing Fee

{1 1IC 33-17-8-3

(2 IC 33-17-8-3; 33-17-11-3

{3) Applies only to Class A Misdemeanors and Felonies.
(4) 1IC 33-17-8~3, for any violation which is a Class A, B or C
Misdemeanors and Felonies.

(5) IC 33-17-7-2
(6) IC 33-17-8-3

{7) IC 33-~17-9-3, $25.00, $17.50, or $7.50 in accordance with the

schedule on Page 7-14.

(8) 1IC 33-17-8-3

(9) IC 13-2-32; IC 13-4-10; IC l4-1-6; IC 33-17-9-6

(10) IC 16-13-6.1-31 - 51.00 to $5.00

(11) Set by court with the statute listed.
{12) 1I1C 16-13~6.1-31 ~ Not to exceed $300.00
{13) 1IC 35-38-2-1, Initial fee not less than $25.00

nor more than $100.00, monthly

(14) 1IC 33-14~1-7, 550.00 initial fee, $10.00 monthly user fee.

(15y 1C 33-17-12 (Page 7-14)
{16y 1C 33-17-10 (Page 7-18)

(17) 1IC 33-17-11-6 (Page 7-19)

{(18) 1C 33-17-8-7 (5.00)





