BEFORE THE INDIANA STATE
BOARD OF NURSING
CAUSE NUMBER: 2020 NB 0224

FILED

January 26, 2023

IN THE MATTER OF THE LICENSE OF

MICHAEL SWENK, L.P.N.

Indiana Professional
Licensing Agency

N N N N N

LICENSE NUMBER: 27074781A

FINAL ORDER ACCEPTING PROPOSED SETTLEMENT AGREEMENT

The State of Indiana (“Petitioner”), by Natalie Stidd, Deputy Attorney General, and
Michael Swenk, L.P.N. (“Respondent”) Proposed Settlement Agreement (“Agreement”) in
disposition of all issues raised in the Administrative Complaint filed with the Indiana State Board
of Nursing (“Board”) in this cause on November 13, 2020. This Agreement was submitted to the
Board for its consideration on October 21, 2022.

The Board, after reviewing the Agreement at its November 17, 2022, meeting held at the
Indiana Government Center South, Conference Room B, 302 W. Washington St., Indianapolis,
Indiana 46204, now finds it has been entered into fairly and without fraud, duress, or undue
influence, and is fair and equitable between the parties. The Board hereby incorporates the
Agreement, which is attached hereto and incorporated herein as “Exhibit A,” and approves and
adopts in full the Agreement as a resolution of this matter. The Board approved this Agreement
by a vote of 6-0-0. Incorporated into the Agreement was the consensus of both parties to Stipulated
Facts, Stipulated Conclusions of Law, and Agreed Disposition. The Stipulated Conclusions of
Law address all the allegations raised in the Administrative Complaint, which charged violations
of Ind. Code § 25-1-9-4(a)(1)(A) and Ind. Code § 25-1-9-4(a)(3) for unprofessional conduct

pursuant to 848 IAC 2-2-3(1).



WHEREFORE, the Board hereby accepts and approves the Agreement settling all matters
in this case consistent with the terms of the Agreement between the parties, and Respondent is
hereby ORDERED to abide by all the terms of the Agreement.

WHEREFORE, by the Board’s Acceptance of the Agreement, and upon the issuance of
this Order, Respondent shall be issued a letter of reprimand, attached hereto as “Exhibit 17, and

pay his fine and fee, as set forth in the Agreement.

SO ORDERED, this 26" day of January 2023.

INDIANA STATE BOARD OF NURSING

Tl s

Jennifer Miller, R.N.
Vice President
Indiana State Board of Nursing

for




CERTIFICATE OF SERVICE

I certify that a copy of the “Final Order Accepting Proposed Settlement Agreement” has been
duly served upon:

Michael Swenk

130 N 16" St.

New Castle, IN 47362
Service via U.S. Mail
Service via E-mail

Natalie R. Stidd

Deputy Attorney General

Indiana Government Center South, Fifth Floor
302 West Washington Street

Indianapolis, Indiana 46204-2770
natalie.stidd@atg.in.gov

Service via E-mail

01/26/2023 m’”‘/’

Date Catherine Briney, Litigati oordinator

Indiana State Board of Nursing

Indiana Government Center South

402 West Washington St., Room WQ072
Indianapolis, IN 46204

Phone: 317-234-2043

Fax: 317-233-4236

Email: pla2@pla.in.gov

Explanation of Service Methods

Personal Service: by delivering a true copy of the aforesaid document(s) personally.

Service by U.S. Mail: by serving a true copy of the aforesaid document(s) by First Class U.S. Mail, postage prepaid.
Service by Email: by sending a true copy of the aforesaid document(s) to the individual’s electronic mail address.
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BEFORE THE INDIANA STATE
BOARD OF NURSING
CAUSE NUMBER: 2020 NB 0224

FILED

)
)
MICHAEL SWENK, L.P.N. ) October 21 2022
)
)

IN THE MATTER OF THE LICENSE OF

Indiana Professional

LICENSE NO: 27074781A (Active)

Licensing Agency

PROPOSED SETTLEMENT AGREEMENT

The State of Indiana (“Petitioner”), by Natalie Stidd, Deputy Attorney General, and
Michael Swenk, L.P.N. (“Respondent”) execute this Proposed Settlement Agreement
(“Agreement™) as a proposed disposition of the Administrative Complaint filed in this cause on
November 13, 2020. On September 15, 2022, the parties had a prehearing settlement conference
with Board members Jennifer L. Miller, MSN, RN and Angela Morris, BSN, RN, serving as
Administrative Law Judges, to discuss the terms of this Agreement. This Agreement is subject to
 the review and approval of the Indiana State Board of Nursing (“Board”) pursuant to Ind. Code §
25-1-9 et seq. and the Administrative Orders and Procedures Act, Ind. Code ch. 4-21.5-3.:

STIPULATED FACTS

1. Respondent is a licensed practical nurse (“LPN”) in the State of Indiana having
been issued LPN license number 27074781A, by examination, on May 3, 2017.

2. Respondent’s address on file with the Board, as maintained by the Indiana
Professional Licensing Agency (“IPLA”), is 130 N 16™ St., New Castle, IN 47362.

3. On July 5, 2018, Respondent began employment as a L.P.N. with American Senior
Communities (“ASC”). Respondent was first employed as a charge nurse at ASC Riverwalk

Village (“Riverwalk™) located in Noblesville, Indiana.
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4. On September 19, 2018, at Riverwalk, Respondent received a “Verbal Warning”
for failing to administer a patient treatment as it had been ordered; that incident was on or about
September 10, 2018. It was also noted that a customer service complaint on September 11, 2018,
indicated that a resident did not receive timely care. Additionally, there is a note that Respondent
failed to document a fall.

5. On September 26, 2018, Respondent received a “Written Warning” for incidents
with two patients, one on September 19, 2018, and one on September 26, 2018, whereby
Respondent administered nitroglycerin without a physician’s order, then called to get the
physician’s order. Respondent’s comment on the Employee Communication Form, in part, was,
“The nurse told me nitro can be given as a nursing protocol as long as AHA is notified afterwards
for an order.”

6. On October 2, 2018, Respondent submitted his application for LPN license renewal
to the Indiana Professional Licensing Agency (“IPLA”), on which Respondent gave a positive
answer to question number five, “Since you last renewed, have you ever been terminated,
reprimanded, disciplined, or demoted in your scope of your practice as a Nurse or as another health
care professional.”

s On November 29, 2018, Respondent had a personal appearance before an
Administrative Law Judge for the Board regarding his positive response. The Board minutes from
that appearance are as follows:

He was terminated due to an error on a patient admission. A new admission came
in, he was the only nurse in the building, ran into an issue when he got to the part
when he was putting in the medication in the computer-he didn’t know the
diagnosis, he was calling the DON, he wasn’t getting any response, he called the
on call person who wasn’t a nurse, he couldn’t get ahold of that person, it was
decided to leave until the morning. He checked on him all night. He was there for

14 months, he now works at Riverwalk, provided docs, renew free and clear /
Recommendation: renew free and clear.
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8. There is no indication that Respondent disclosed the verbal or written warning
received at Riverwalk on his renewal application or at the time of his personal appearance.

9. On December 17, 2018, Respondent’s LPN was renewed free and clear.

10. On December 28, 2018, Respondent received a “Verbal Warning” for an incident
on December 18, 2018, whereby Respondent administered a hydrocodone 5-325 to a resident who
was supposed to receive a hydrocodone 10-325. Respondent self-reported the medication error.

11. On May 6, 2019, Respondent received a “Final Written Warning” for signing off
that an enteral feeding was given to a patient who was to have continuous feeding running at
65ml/hr, with intermittent H>0 flush @ 28ml/hr. It is noted on the same Employee Communication
Form that Respondent also failed to sign out four narcotics that he administered on May 4, 2019.
The form identifies Respondent’s conduct as “gross carelessness or negligence of duty.”

12. On May 31, 2019, Respondent received a “Final Written Warning” for being
“verbally inappropriate with an employee;” the employee was a CNA working under Respondent’s
supervision at Riverwalk. On the Employee Communication Form, Respondent provided the
response, “I corrected how the CNA was speaking to me without the usage of expletives.”

13.  Effective June 16, 2019, Respondent transferred from ASC’s Riverwalk Village to
ASC’s Stonebrooke Rehabilitation Center (“Stonebrooke”) located in New Castle, Indiana.

14.  On December 3, 2019, Respondent received a “Written Warning” at Stonebrooke
for the following: “phone or laptop at nurses station; approach w/ residents & families; assessments
on residents; notifying DNS of falls & hospital send outs.”

15.  On or about January 30, 2020, Respondent submitted his application for RN
licensure to the Board. Respondent gave a positive response to the question “Have you ever been

terminated, reprimanded, disciplined, or demoted in the scope of practice as a nurse or as another
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health care professional?” Respondent included a personal statement in which he disclosed only
his 2018 termination, which was addressed at his November 2018 personal appearance before a
Board ALJ. Respondent did not disclose any information regarding his verbal, written or final
written warnings received at Riverwalk or Stonebrooke.

16. On March 7, 2020, Respondent reported to Stonebrooke’s Director of Nursing that
a resident’s PRN morphine sulfate was unaccounted for, it was noted that the medication had not
been requested. Respondent and registered nurse Christy Lewis, 28140810A (“RN Lewis”) were
placed on immediate suspension pending investigation.

17.  Respondent submitted to a urine drug screen on March 7, 2020, which resulted
negative for all substances. After Stonebrooke’s investigation, RN Lewis was terminated and
Respondent returned to work at Stonebrooke.

18. On May 6, 2020, Respondent received a “Final Written Warning” for the following
documented issues: “unprofessional bedside manner; personal calls at nurses station; not doing
treatments as ordered.”

19.  On August 26, 2020, Respondent was made eligible to sit for the RN NCLEX,
which Respondent took and failed on September 24, 2020.

20.  On September 29, 2020, Respondent’s RN Application was denied.

STIPULATED CONCLUSIONS OF LAW

21.  Respondent’s conduct violates certain laws and rules regulating his profession and
are cause for disciplinary sanctions, which may be imposed singularly or in combination, such as
censure, letter of reprimand, probation, suspension, and permanent revocation, and the imposition
of a fine in any amount up to $1,000.00 per violation, all as available in accordance with Ind. Code

§ 25-1-9-9.
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22.  Respondent’s conduct violated Ind. Code § 25-1-9-4(a)(1)(A), in that Respondent
has engaged in or knowingly cooperated in fraud or material deception in order to obtain a license
to practice. Specifically, Respondent failed to disclose the discipline he received at Riverwalk on
his 2018 LPN renewal application.

23.  Respondent’s conduct violated Ind. Code § 25-1-9-4(a)(1)(A), in that Respondent
has engaged in or knowingly cooperated in fraud or material deception in order to obtain a license
to practice. Specifically, Respondent failed to disclose the verbal, written, and final written
warnings he received at Riverwalk and Stonebrooke on his application for licensure as a registered
nurse.

24.  Respondent’s conduct violated Ind. Code § 25-1-9-4(a)(3), in that Respondent has
knowingly violated any state statute or rule, or federal statute or regulation, regulating nursing
practice by engaging in unprofessional conduct pursuant to 848 IAC 2-3-3(1), as evidenced by
Respondent’s unsafe judgment, technical skills, or inappropriate interpersonal behaviors in
providing nursing care at Riverwalk and Stonebrooke, which resulted in verbal, written, and final
written warnings.

Other Relevant Factors

25.  Respondent completed his registered nurse program in May 2020, and he
acknowledged that in finishing up the program and working as a LPN, he had become a bit
overwhelmed at the time.

26.  Respondent remains employed by ASC Stonebrooke in New Castle, Indiana, and
remains PRN at Riverwalk.

27.  Respondent has been practicing for over 2 years since his last documented

disciplinary action while still working for ASC.
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28.  In October 2022, Respondent completed eighteen (18) hours of continuing
education units, including six (6) units in ethics/professionalism, six (6) units in professional
communication, and six (6) units in nursing errors/patient safety.

AGREED DISPOSITION

The agreement of the Parties as stated above establishes a sufficient factual and legal basis
for the imposition of discipline upon Respondent’s nursing license.
WHEREAS, this matter is pending before the Board; and
WHEREAS, the Respondent, with counsel, and Petitioner wish to resolve
this matter prior to a hearing and have reached this resolution following a
prehearing settlement conference with ALJs appointed by the Board.
The Parties hereby agree to the following:
1. The Board has jurisdiction over Respondent and the subject matter in this
disciplinary action.
2, The parties execute this Agreement voluntarily.
3. Both parties voluntarily waive their rights to a public hearing on the
Administrative Complaint and all other proceedings in this action to which either party may

be entitled by law, including judicial review.

4. The Parties agree that the terms of this Agreement will resolve any and all pending
claims or allegations relating to disciplinary action against Respondent’s Indiana nursing license.

5. Respondent shall be issued a LETTER OF REPRIMAND against his practical
nurse license. The Letter of Reprimand is attached to this Agreement as “Exhibit 1.”

6. Within fourteen (14) days after receiving the Board’s final order in this matter,

Respondent shall provide to the Board a written/type-written statement, of at least one page,
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explaining how the errors in his nursing practice as documented in the facts, have changed, and
the steps Respondent has taken and/or will take to assure that the violations of the standards of
nursing practices will not occur in the future. Respondent may mail or email this letter to
pla2@pla.in.gov.

7. Within ninety (90) days of the Final Order issued in this matter, Respondent shall
pay a FINE in the amount of FIVE HUNDRED DOLLARS ($500.00), to be paid to the order of
the Indiana Professional Licensing Agency via check or money order, submitted to the following
address:

Indiana Professional Licensing Agency
Attn: Board of Nursing
402 W. Washington Street, W072
Indianapolis, IN 46204
The fine is related to the violation of Ind. Code § 25-1-9-4(a)(1)(A) in renewing his LPN license.

8. Pursuant to Ind. Code § 4-6-14-10(b), Respondent shall pay a fee of FIVE
DOLLARS (85.00) to be deposited into the Health Records and Personal Identifying Information
Protection Trust Fund. This fee shall be paid within ninety (90) days of the issuance of the Final
Order in this matter, submitted to the following address:

Indiana Office of the Attorney General
Attn: Executive Assistant, Consumer Protection Division

302 West Washington Street, IGCS 5th Floor
Indianapolis, IN 46204

9. Respondent has carefully read and examined this Agreement and fully
understands its terms and that, subject to a Final Order issued by the Board, this Agreement is
a final disposition of all matters and not subject to further review.

10. Respondent further understands that a violation of the Final Order, any non-

compliance with the statutes or regulations regarding the practice of nursing, or any violation of
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9. Respondent has carefully read and examined this Agreement and fully
understands its terms and that, subject to a Final Order issued by the Board, this Agreement is
a final disposition of all matters and not subject to further review.

10.  Respondent further understands that a violation of the Final Order, any non-
compliance with the statutes or regulations regarding the practice of nursing, or any violation of
this Agreement may result in Petitioner requesting a summary suspension of Respondent’s
license, an Order to Show Cause as may be issued by the Board, or a new cause of action
pursuant to Ind. Code § 25-1-9-4, any ot all of which could lead fo additional sanctions, up to
and including a revocation of Respondent’s license.

11.  The parties agrec to the continuing jurisdiction of the Board and that the
discipline agreed to, terms of discipline, and licensure status will apply even if the Board

renews Respondent’s license at a later date.
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Before me a Notary Public for said County and State, personally appeared Michael Swenk,
L.P.N., first duly sworn by me upon his oath, says that the facts alleged in the forcgoing

ipstrument are true. m
day of MQJ@._ 2022,

Signed and sealed this

Fautly M. Dods,

Printed !

Signature

My Commission Expires: L\, 083
County of Residence: \




January 26, 2023

Michael Swenk
130 N 16" Street
New Castle, IN 47362

Re:  In the matter of the license of Michael Swenk, L.P.N.
Before the Indiana State Board of Nursing

Dear Mr. Swenk:

This Letter of Reprimand is issued in accordance with the Final Order issued by the Indiana
State Board of Nursing resolving the administrative complaint against your nursing license filed by
the Office of the Attorney General on or about November 13, 2020.

The purpose of this reprimand is to stress the important responsibility that you have by reason
of possession of a license to practice nursing in the State of Indiana.

The Settlement Agreement, Findings of Fact, and Final Order are attached and incorporated
herein as part of this reprimand.

It is your responsibility to conduct your practice of nursing in accordance with the standards
of the profession.

Sincerely,

INDIANA STATE BOARD OF NURSING

Y
By: / o /% /é for
Kim Cooper, R.N.

Board President
Indiana State Board of Nursing

“EXHIBIT 1”
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