Indiana Recount Commission
Minutes
December 20, 2022

Members Present: The Hon. Holli Sullivan, Secretary of State and Chairman of the Indiana
Election Commission (“Commission™); Mr. Mark Wynn, Member; Mr. Michael Claytor,
Member,

Members Absent: None,

Staff Attending: Philip Sicuso, Recount Director; J. Bradley King, Majority Counsel; Matthew
Kochevar, Minority Counsel

Others Attending: Ms. Penny Githens; Mr. David Henry, Petitioner; Ms. Kendra Leatherman,
State Board of Accounts; Counsel Courtney Milbank; Ms. Dee Owens; First Sergeant Brad Stille,
Indiana State Police; Samantha DeWester, Counsel for Respondent.

1. Call to Order:

The Chair called the December 20, 2022 meeting of the Commission to order at 9:00 a.m.
BEST in Statehouse Room 404, 200 West Washington Street, Indianapolis.

2. Transaction of Commission Business:

The Commission proceeded to transact the business set forth in the Transcript of
Proceedings for this meeting prepared by Maria W. Collier, RPR, CRR, of Stewart
Richardson and Associates, which is incorporated by reference into these minutes.

The Commission adjourned its meeting at 10:15 a.m. EST.

APPROVED:

/

Philip Sicuso, Récount Director
Pursuant to Order 2018-1
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APPEARANCES

| NDI ANA RECOUNT COWM SSI ON:
Hol i Sullivan, Secretary of State -
Mark Wnn - Commi ssi oner

M chael C aytor - Conm ssioner

| NDI ANA ELECTI ON DI VI SI ON STAFF:
J. Bradley King - Majority Counsel
Mat t hew Kochevar - M nority Counsel

Chai r man
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SECRETARY SULLIVAN. Ckay. Good norning. W
can start now officially. | got excited to start
earlier. So | wll call this neeting to order.
This is the neeting of the Indiana State Recount
Commi ssion. W can call to order since all three

of our Conmi ssion are present, so there is a

quor um
My nane is Holli Sullivan. As your Secretary

of State, | serve as the chair and a nenber of the

Comm ssion. | amjoined by our comm ssioners,

M chael C aytor and Comm ssi oner Mark Wnn.

Wul d either of you |like to introduce
your sel ves or make any openi ng remarks?

MR WYNN: No. |'mfine.

MR. CLAYTOR  No.

SECRETARY SULLI VAN: Okay. The El ection
Di vision of the Secretary of State's Ofice
provi des our adm nistrative support to the Recount
Comm ssion and does a stellar job, so thank you.
Brad King serves as the majority counsel to the
Comm ssion, and Matthew Kochevar serves as the
m nority counsel.

Qur court reporter today is Maria Collier --
thank you -- from Stewart Ri chardson Reporting. W

wel cone you and we're thankful you're here.
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Before we begin, | want to rem nd everybody,
on behalf of the court reporter, to please identify
yoursel f when you speak before you start, spell
your nane, and identify yourself clearly and speak
very clearly. Please do not speak at the sane tine
as ot hers are speaking.

W will go through, with Brad and Matthew, to
confirmthe posting of our neeting with the Open
Door Law. So, Brad, would you pl ease provide the
Comm ssion with a report concerning the conpliance
of the Commi ssion wth the Open Door Law
requi renents for our neeting today.

MR. KING Madam Chai rman, nenbers of the
Comm ssion, on behalf of nyself and M. Kochevar,
we certify that notice was properly posted in
accordance with the Indiana OQpen Door Law for this
neeting of the Indiana Recount Conmm ssion.

SECRETARY SULLI VAN:  Thank you.

Mat t hew, do you have any ot her coments?

MR. KOCHEVAR: | do not.

SECRETARY SULLIVAN. We will proceed with the
I ntroduction of our recount director and our deputy
director, Phil Sicuso.

M. Sicuso, would you pl ease provide the

Comm ssion with a report regarding the actions you
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and others have taken with the petition for recount
filed on the Novenber 8th election for |ndiana
House District 62.

MR SICUSO  Absolutely. Thank you, Madam
Chair and nenbers of the Commi ssion. M nane is
Philip Sicuso, S-i-c-u-s-o.

On Novenber 28, 2022, at 9:33 a.m, a verified
petition for recount of the election for State
Representative for District 62 was filed with the
| ndi ana El ection Division by Petitioner David
Henry, the chairman of the Monroe County Denocratic
Party, along with a required deposit of $430 set
forth by statute. This petition is included behind
the first tab in your binders.

No ot her candidate in that election or party
chairman of a county within House District 62 filed
either a cross-petition for a recount in that race
or a petition for a contest proceeding in that
el ection before the noon deadline on the date set
by statute.

Upon review of M. Henry's petition, |
determ ned that the recount petition conplied with
all required elenents of state law for this matter
and, on Novenber 29, 2022, issued Order 2022-11

granting the petition and directing the Indiana
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State Police to inpound the relevant material and
equi pnment, to serve notice of the filing of this
petition on the candidates, and to provide proof of
service. These docunents are found behind the
second tab in your binders.

Al so on Novenber 29, 2022, Samant ha DeWest er
filed an appearance on behal f of respondent,

M. Hall. This docunent is found behind the third
tab in your binder. As of today, no attorney has
filed an appearance on behalf of M. Henry.

After consultation with the parties and
coordination wth the Indiana State Police and the
State Board of Accounts, | issued order 2022-12 on
Decenber 6th for a pre-recount inspection to be
conducted in accordance with the Comm ssion's
gui del i nes begi nni ng on Decenber 7, 2022, in
Jackson, Brown, and Monroe Counties. This docunent
is found behind the fourth tab of your binders.
The i nspections were conpleted in accordance with
Order 2022-12.

The State Board of Accounts proceeded to
conduct the recount in House District 62 in
accordance with state |aw, the guidelines adopted
by the Conmm ssion as anended on June 6th of this

year, and the manual devel oped by the State Board
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of Accounts, which is incorporated by reference
into those guidelines. The guidelines in the
manual are found behind the fifth tab in your

bi nder s.

On Decenber 9th, counsel for respondent filed
a wai ver of the requirenent to the guidelines for
the recount to include a count of ballots for each
candi date by vote center as well as by precinct.
M. Henry joined in this waiver on Decenber 10th.
These filings are found behind the sixth tab in
your bi nders.

The State Board of Accounts conducted the
recount in Jackson, Brown, and Monroe Counties
begi nni ng on Decenber 11th and concl udi ng on
Decenber 13th. The State Board of Accounts has
provided a report setting forth the results of this
recount, which is found behind the seventh tab in
your bi nders.

Fol |l owi ng the concl usion of the work of the
State Board of Accounts, | requested that the
parties advise the Conm ssion regarding their
i ntentions regarding the recount petition. On
Decenber 16th, counsel for respondent w thdrew all
respondent's objections and submtted a notion to

dismss the recount petition. The petitioner
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responded that he would not be filing a notion to
di sm ss but wi shed to discuss two exhibits in this
matter at today's Conm ssion hearing. A copy of

t hese communi cations is found behind the final tab
I n your binders.

| have been advised by both counsel s that,
under | ndiana Code 3-12-11-12 -- and I'l| sunmari ze
partial quotes here fromstatute -- whenever a
notion to dismss a petition for a recount is filed
wth the State Recount Conmission or is nmade by a
menber of the Comm ssion, the Conm ssion shall rule
on the notion to dismss before ordering or
continuing wth the recount. The notion to dismss
must state that the petitioner or cross-petitioner
has failed to conply with this chapter and
specifically identify the requirenent that the
petitioner or cross-petitioner has failed to conply
Wi t h.

In this instance, the notion filed by the
respondent does not state that the petitioner
failed to conply with this chapter or specifically
identify the requirenent that the petitioner has
failed to conply with. [|f the Comm ssion denies
t he pending notion to dismss, then the Conm ssion

must continue with the recount process as set forth
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in state |aw and the guidelines until or unless a
further notion to dismss is filed.

That concl udes ny report.

SECRETARY SULLI VAN:  Thank you.

MR. WNN:. Based on your report and the
reading of the statute, | believe it would be
appropriate to nove to deny the notion to di sm ss.

MR. CLAYTOR  Second.

SECRETARY SULLI VAN. Ckay. So we have a
notion on the table and a second, so we need to
take a vote of the three Conmm ssion nenbers of
denying -- or accepting your notion. So all those
in favor?

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR. CLAYTOR  Aye.

SECRETARY SULLI VAN. So we have a passed
notion in favor of dismssal -- to deny dism ssal.
|"msorry. GCkay. So upon the denial of the notion
to dismss, | wll -- back to M. Sicuso.

MR SICUSO | think I'd suggest that Brad
Stille fromthe State Police speak next with
respect to the State Police's actions for the
I npoundnrent and protection of the materials while

under i npoundnent .
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Wuld it be okay to use the podi un?

SECRETARY SULLI VAN:  Yes.

MR STILLEE M nane is Brad Stille. 1'mthe
district investigative conmander at the Bl oom ngton
post. M last nane is pronounced Stille, and it's
spelled S-t-i-I-1-e. | hold the rank of first
sergeant there at the Bloom ngton District, which
is also known as District 33.

On Novenber the 29th, our agency received the
I npoundnent order. W already had a heads-up that
that was comi ng, and at that point we sent officers
to the three counties involved in this recount,
bei ng Monroe, Brown, and Jackson County, which
falls out of our district, but that county was
handl ed by First Sergeant Roger Drew out of Seynour
post .

To kind of give you an overview, when we
receive this inpoundnent order, we basically take
custody just as any other piece of evidence that we
woul d handle. Oficers went to those |ocations
with crinme scene techs. W photographed the
el ection material. W obtained keys for all the
doors where no one el se had access. The doors were
taped and seal ed shut; in addition, postings

aut horizing no entry without State Police presence;
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and al so, twice a day, each one of those doors

containing election material was checked by our

uni forned officers.

Once the recount began, our officers were

present, at |east one uniforned, if not uniforned,

and a detective or part of our crimnal

staff,

I nvestigations staff, to oversee whatever nateri al

was noved, for exanple, in Brown County from one

| ocked | ocation to another. Those naterials were

observed by our officers. And then anytine,

i ncl udi ng today, where election material was

transported, it was handled just as we woul d

evidence. |t was sealed in envel opes,

initialed,

W t nessed, and then signed over, as in today, over

to the State Board of Accounts, which they have

possessi on of here today.

MR Sl CUSG Madam Chair, 1'd |i ke to thank

the State Police. W had to work with them

cl osely, and one day | think we had three or four

i nvolved at one tine. So it was really a great job

and we appreciate it.
SECRETARY SULLI VAN:  Thank you.
MR SICUSO Wth your perm ssion,

Madam

Chair, | think the State Board of Accounts woul d be

appropriate to speak next. | think ny
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under st andi ng, Counsel -- correct ne if |I'm

wong -- but with the next step procedurally we
shoul d be I ooking at the findings of the State
Board of Accounts at |east for purposes of all the
precincts that have no disputes renmaining and
proceed fromthere.

M5. LEATHERMAN. Good norni ng, Madam Chair,
nmenbers of the Commi ssion. M nane is Kendra
Leatherman. |It's K-e-n-d-r-a, Leatherman is
L-e-a-t-h-e-r-ma-n. And | amthe general counsel
and recount lead for the State Board of Accounts.
"Il give a brief overview for everyone of the
processes that we went through to conplete the
recount for House District 62.

As the recount director said, after we had a
pre-count neeting, that's really our opportunity to
get an understanding of the types of voting
material and the ballots and what we're going to
need to do in terns of procedures to produce a
manual count. W started sorting on the 8th in
Jackson County, and then we -- we started sorting
on the 8th in Jackson County, and on the 9th, we
went to Monroe County. On the actual 12th, we
started the real recount in Jackson County. W

spent half a day there and noved to Brown County,
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where we were able to count six precincts before we
concl uded our day. And the next day, on the 13th,
we concluded Brown County in a half a day and then
were able to count six precincts in Mnroe, which
means on the 14th we concluded all of the count,

whi ch was 21 precincts at the tine, and that
required us to manual ly tabul ate around 15, 000
bal | ot s.

| just would like to say for the benefit of
the group that I"'mreally proud of our team There
was a lot of work to be done. And we had a | ot of
veterans on this recount, sonme that had done it
before, but also had a | ot of individuals that
hadn't participated in a recount before, and they
really did a great job.

So after the actual manual count of the
recount was finished, our final nunbers for who we
will call Candidate 1, Penny Gthens, is 12,963,
and our final tally for Dave Hall, which we called
Candi date 2 during the proceedi ngs, was 13, 037
vot es.

That's basically the concl usion of our work.
s there anything el se we need to tal k about?

MR SICUSO No. Wth respect to the

proceedi ngs and the guidelines, | think what we
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m ght need to do now -- and, Counsel, please guide
us here -- is take a vote on the findings for each
preci nct that have undi sputed ballots, and then we
can proceed to the precincts that have sone

di sputed ballots still on the record.

MR, CLAYTOR: Madam Chairman, | woul d nove
that we accept the State Board of Accounts' tally
inall precincts listed in their exhibit that do
not have di sputed ball ots.

MR WYNN:  And | woul d second.

SECRETARY SULLI VAN:  Thank you. So we w ||
take a vote on the notion on the floor. Al those
in favor say "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR. CLAYTOR  Aye.

SECRETARY SULLIVAN: So we have a notion that
has passed. And thank you for your participation.

M5. LEATHERMAN. The tally for precincts for
undi sputed -- the tally for the candidates for the
undi sputed precincts would be for Candi date 1,
Penny G thens, 9,272 and for Candi date 2, Dave
Hal |, 7,812.

MR SICUSG So now I think all we have |eft

is a handful of precincts with sone di sputed
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ballots. W' ve renoved all the ballots that have
been withdrawn by the respondent. At this tine |
don't know if it's the Chair's preference to allow
the petitioner to call to attention any of the
ballots that they wish to discuss or, Counsel, if
you have other ideas with respect to proceedi ng.

MR. KOCHEVAR  Yes. WMadam Chair and nenbers
of the Comm ssion, so according to Chapter 2,
Section 20 of our guidelines, what woul d be
appropriate is to pick a county and then start
goi ng through, it would be suggested, in
al phanuneric order or as listed on the exhibit from
the State Board of Accounts each precinct in that
county that has disputed ballots.

Per the guidelines, what would be first done
woul d be to take a vote to accept the count of all
the undi sputed ballots that are |listed here in the
exhibit to lock those in, and then it would be
appropriate to call on, in this case, the
petitioner to nmake their case, their presentation
on why they made that dispute and essentially what
their ask of the Conmm ssion is. Respondent woul d
then be given an opportunity to be heard. And then
there would be a chance for a notion, discussion by

the Conmm ssion to vote on that dispute and
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essentially what should be done about it, should
that ball ot be counted, whatever the result of the
di spute in either way.

|"mgoing to then turn it over to Co-Director
King, the majority counsel, as he is the expert
counsel that has actually done a general recount --
| have not; this is ny first tinme -- to add on to
and make any corrections to ny understandi ng of the
gui del i nes.

MR. KING Madam Chair, nenbers of the
Comm ssi on, thank you, Matthew, for that very
hel pful and kind introduction. O course, the
Comm ssion just conpleted its action with regard to
the undi sputed ballots, and so the Conm ssion now
noves into the phase of resolving disputes.

Under the guidelines, the Comm ssion begins by
consi dering disputes raised by the petitioner,
M. Henry, and, | think, in the roughly
al phanuneric order that Matthew described. It
woul d be hel pful for State Board of Accounts to
identify the specific precincts in that order so
that the parties can then cone forward and present
their evidence and argunents to the Conm ssion.

SECRETARY SULLIVAN. So at this point, State

Board of Accounts will present precincts with
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bal | ots chal | enged by the petitioner, M. Henry,
and then go through those individually with
counsel. So we will turn it back over to Kendra.

M5. LEATHERMAN. As requested, we wll start
in Brown County, and the first precinct with a
di spute by Candidate 1 is Hanblen 2, and it is
Exhi bit No. 17.

MR SICUSO Wuld it be permssible to allow
the petitioner tine today to deci de whet her they
Wi sh to continue their dispute? Because | believe
State Board of Accounts and | personally would be
fine to nove forward if there's no further dispute.

SECRETARY SULLIVAN. So call on M. Henry.
Wuld you like to --

MR. HENRY: Pardon ne, Madam Secretary. One
nmonment .

Madam Secretary, as a point of order, in our
response today for the two questions we wi sh to put
before the Comm ssion, this particular precinct
wasn't one of those. So as a point of order, are
we going to have to verify each of these as we go
through to say there's no chall enge?

MR, KOCHEVAR:  Yes.

MR. KING Madam Chair, if | could, and

Matt hew may wi sh to add, the guidelines permt the
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consolidation of ballots that have essentially
Identical issues. And | think in the comrunication
recei ved that you referenced, there was no explicit
wi t hdrawal by yourself regardi ng those disputes,
and so if you wish to wthdraw any disputes at this
time for this and ballots that fall into that sane
i ssue, then the Conm ssion could certainly
entertain that notion and act accordingly.

MR. KOCHEVAR: Yes. Essentially Counsel
King's and nmy advice to the recount director when
this was di scussed about M. Henry's email was to
take a conservative view of it to essentially say
that he just identified those two particular issues
that he was going to bring up but didn't want to
foreclose on any of the other precincts where they
rai sed disputed ballots until such a tine that he
I nformed now the Comm ssion that they're wlling to
wai ve those disputes and all ow those ballots to be
added into the totals based on the findings.

So ny assunption will be anything that was
counted as valid would be added into the recount
total; anything that would be invalid, they would
be an invalid ballot and not part of the count. So
we wanted to nmake sure that they definitively said

whi ch ones they wanted to do, and | think the
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opportunity is now for themto identify which
precincts they're willing to forego, which should
t hen cut down on the anmpbunt of issues that have to
be di scussed.

MR KING | would agree entirely with
M. Kochevar's remarks and think it m ght be
hel pful in this case for State Board of Accounts to
identify the ballots that fall into this
classification that may be subject to w thdraw ng
of the dispute.

MR SICUSG | think it would be easier if the
petitioner identified which ballots he w shes to,
and then we could elimnate through the process
there. W could refer to his email or give himan
opportunity nowto clarify which ballots he w shes
to discuss.

MR. HENRY: So as a point of order, we're on
Hanblen 1, Form1; is that right?

SECRETARY SULLI VAN M. Henry had a question
on what precinct.

MR SICUSO W can go wherever you'd like to
go.

MR. HENRY: So which precinct was on the fl oor
when we started this?

M5. LEATHERMAN.  We were actual ly at
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Hanbl en 2.

MR. HENRY: Hanbl en 2.

MR SICUSO But if you'd like to go
Hanblen 1, that's fine.

MR. HENRY: Ckay. So should | address the
podi unf?

SECRETARY SULLI VAN. That woul d be great.

MR. HENRY: Thank you. Madam Secretary,
nmenbers of the Commi ssion, ny nane is David Henry,
He-n-r-y. [|'mchairman of Mnroe County
Denocratic Party and petitioner in this recount.

|"d like to rai se, based on the discussion we
just had, the precinct Hanblen 1 in Brown County,
Form 1. That was not included in the initial
response, but given the opportunity to discuss
Hanblen 1 today, I'mgoing to avail nyself of that
opportunity.

In that particular Form 1, the chall enge that
we have here is it appears there are 12 nore
bal | ots found on page 3 than on page 1 of that
form This was not sonething that we were planning
on testing today, but with the opportunity to
address it, we feel that, as we discussed in our
ot her petition pieces, that it's an exanple it is a

near inpossibility of figuring out who voted for
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whomin a particular precinct given the form

So that would be the question | would put
before the body to consider rejecting Hanblen 1 due
to the report out as to whether the 12 ballots
reported are 12 nore on page 3 than on page 1. |
do not have a copy of it, but it appears that
counsel does. Thank you.

MR SICUSO So the one point where | could
just raise, ny understanding of what you're
indicating is you're not challenging particul ar
bal | ots, but the overall precinct as a whole.

MR. HENRY: Correct, due to the fact that we
have a formthat suggests there are 12 nore ballots
on page 3 than page 1 of that particular exhibit.

MR. KOCHEVAR: So there is a reference to
this, at least how !l viewit -- and I'll turn it
over to Co-Director King -- in statute in regards
to throw ng out an entire precinct's count in a
recount. That can be found at | ndiana Code
3-12-11-17.7(c), as in cat. It provides -- and I'm
just going to read it verbatimbecause it's only
two subdivisions. It provides that "If: A party
to the recount presents evidence of fraud,
tanmpering, or m sconduct affecting the integrity of

the ballot within a precinct; and (2) the
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comm ssion determ nes that the fraud, tanpering, or
m sconduct within that precinct was so pervasive
that it is inpossible for the conmssion to
determ ne the approxi mate nunber of votes that each
candi date received in that precinct; the conmm ssion
may order that none of the ballots fromthat

preci nct be counted.”

So the first step here would be for petitioner
who is raising that to present evidence of fraud,
tanpering, or msconduct that affects the integrity
of the ballots within that precinct.

"Il turn it over to M. King to add on.

MR. KING Thank you, M. Kochevar. | agree
entirely wth your analysis of the pertinent
statute. And just for procedurally, since we're
starting this process, this is an opportunity for
M. Henry, the petitioner, to nake his argunents on
this point and then attorney for respondent,

Ms. DeWester, would have an opportunity to address
the Comm ssion on these issues as well.

MR. HENRY: To further our discussion, based
on the citation of the Indiana Code in Chapter
3-12-11-17.7, the matter of m sconduct we find if
we're going to have the guidelines in a particular

precinct in Brown County, that it is one of nany
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exenplars that we wll talk to in terns of
contested pieces of today's petition on trying to
figure out who voted for who in Brown County, which
Is the question on the table. The formindicates,
In our view, a discrepancy.

It is not an indication of m sconduct by the
Recount Conmm ssion or the director. |In fact, if
not for their work in identifying sone discrepancy
in that township, we would be unaware of the defect
that occurred in the election -- or potenti al
defect that occurred in the election.

So interns of the renmedy for that, | think
M. Kochevar has identified a different renedy for
that. However, given this was an opportunity to
present and discuss this particular precinct today
rather than be fully briefed on it just raises a
consi deration point as to evidence of overall
potential m sconduct in the Brown County Cerk's
Ofice in the execution of this election.

But that concludes ny remarks on that
particul ar statenent, and, of course, we'll give
counsel an opportunity to respond to that. Thank
you.

SECRETARY SULLI VAN. Ms. DeWester, would you

like to respond?
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M5. DeWESTER: Sure. Good norning. M nane
I's Samant ha DeWester. | am counsel for the
respondent. S-a-ma-n-t-h-a, De-We-s-t-e-r.

In response to the clainms of having a precinct
thrown out inits entirety, there was no contest
that was filed here chall enging or requesting
precincts or a review of any type of election.

This was a manual recount, which was done.

Referring to mssing ballots and things that
could allude to fraud, as you all know, Conm ssion,
the level of fraud, m sconduct is extrenely high.

M ssing ballots don't raise to that level, and to
di senfranchi se an entire precinct of individuals
who voted because they can't find ballots nmakes
zero sense what soever.

So based on the statutes that you previously
cited, the fact that no contest was filed, the fact
that this doesn't raise to the level of fraud, and
even still -- 1've alluded to in our
conmuni cations, even if we just give you those, you
still don't win this election. So I would ask that
t he Conm ssion deny any request to toss out an
entire precinct or, by and large, an entire swath
of voters due to a mi ssing ballot issue.

SECRETARY SULLI VAN.  Thank you.
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Comm ssi on nenbers, do you have any questions
of counsel ?

MR WYNN: | don't.

MR, CLAYTOR: If | could, | don't knowif this
IS a statenent or a question, but |I'll have our
counsel address it. Procedurally, there was no
di spute filed on Hanblen 1. W voted and accepted
the vote in Hanblen 1 in our prior notion.

M5. LEATHERMAN: | don't want to interrupt
you, Conmm ssioner Caytor, but |'mfeeling
conpel l ed to.

MR, CLAYTOR  Kkay.

M5. LEATHERMAN. To be clear, the petitioner
did not have any disputes in Hanblen 1. They did
not identify any exhibits in Hanblen 1. However,
there is a ballot that we determined invalid at the
request of the recount director, and so that has
been identified as Exhibit 20. And that is not
necessarily a dispute, but it is sonmething for the
Comm ssion to consider. And it does appear on our
exhibit list, Form6. So | don't know if that
clarifies.

MR SICUSG And | can elaborate a little bit
on that. There's a handful of ballots that we

found that clearly under statute, and the citation
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is 3-12-1-13, which are absentee ballots that state

statute clearly requires have two initials on the

ballot. If we found those ballots and a party did
not chall enge those, | nmade an exhibit and
considered it an invalid ballot. It was not

counted. So that is the only ballot that was, in
this precinct, withheld and therefore not
officially voted on earlier when you accepted the
ot hers.

MR, CLAYTOR: | understand that. However, the
notion on the floor in the past was to accept the
tally in all precincts where there was no di sputed
bal | ot .

MR SICUSC Right.

MR. CLAYTOR: That was not a disputed ballot.
In order to open this precinct, | believe we'd have
to reconsider our prior notion to change sonet hi ng
in that precinct. But | have not heard anyt hing
about finding ballots, which we find in a whole | ot
of recounts. |'ve been in a lot of recounts, and
that's not an unusual occurrence. This seened |ike
an unusual county in terns of ballots gone, finding
bal | ots, whatever else. That's not fraud directly
unl ess there's evidence presented of fraud. | did

not hear any evi dence presented of fraud.
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And therefore, | would like to nake a notion
to deny the petitioner's request to take away this
precinct. | don't knowif that's properly worded
as a notion.

MR. KING Madam Chair, nenbers of the
Comm ssion, | think Conmm ssioner C aytor has
expertly and accurately framed the notion.

MR WYNN: Just as it relates to this

preci nct?
VR. CLAYTOR: Correct.
VR, WWYNN: | woul d second.

SECRETARY SULLI VAN: Ckay. So we have a
notion on the floor to deny a notion to rescind
this precinct. So | would ask that our Comm ssion
menbers vote, and for those that vote in favor,
pl ease say "Aye."

MR WYNN:.  Aye.

SECRETARY SULLI VAN:  Aye.

MR. CLAYTOR  Aye.

SECRETARY SULLI VAN.  So we have that 3 to O to
not nmove forward on Hanblen 1.

So at this tine, | believe, M. Henry, do you
have -- or do you need -- because he was going to
share with us Hanbl en 2.

MR. HENRY: So | guess, again, point of order
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for the body so |I' munderstandi ng our process, the
petitioner only has the two exhibits we presented
ot herwi se today. And so, again, procedurally I'm
happy to address those as we get to themin this
recitation going through each precinct, but until
that point, we have no other exhibits to present on
precincts in Brown County other than the two that
were presented to the Conmm ssion.

MR SICUSO Wuld it be appropriate to see if
the petitioner would like to formally w thdraw any
ot her ballots that were previously chall enged and
then nove on to the other two he'd like to address?

MR KING Yes.

MR. HENRY: The petitioner nmakes that notion
to withdraw on the other precincts in Brown County
except for the two I wish to address today.

MR WYNN: | would nove that we accept
petitioner's request.

MR, CLAYTOR: Do we need to accept the tally
i n each of those?

MR KING Correct.

SECRETARY SULLI VAN:  And then we woul d add
that to what we've al ready accepted. So would you
provi de --

MR SICUSG | think it's hard to identify
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exactly which ones until we know what he'd |ike to,
so if you could identify which precincts and
county.

MR. HENRY: As referenced in the communi cati on
to the director on Friday, |ooking at the precinct
Jackson 4 in Brown County, Exhibit 6, and the
Van Buren precinct in Brown County, Form 1, not the
bal | ots specifically but Form 1.

MR SICUSO So then I think what that neans
is all precincts other than Jackson 4 and -- what
was the other one?

MR. HENRY: Van Buren, Form1 in its entirety.

MR SICUSO -- Van Buren 1 in Brown County
shoul d be accepted as valid ballots accepted by the
State Board of Accounts.

MR WYNN. | would anmend ny notion to grant
the request and to accept those ballots.

MR. CLAYTOR |'Ill second.

SECRETARY SULLI VAN: So we have a notion on
the floor. Al Comm ssion nenbers in favor please
vote "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR CLAYTOR  Aye.

SECRETARY SULLI VAN:  Thank you. And proceed
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to those two that are in conflict, then.

MR. HENRY: Thank you. And thank you again
for your tinme this norning. | hope we expedited
sone of this today with that notion. But we do
have two other matters that 1'd like to present.
For the record, ny nane is David Henry. |'mthe
petitioner and chair of the Mnroe County
Denocratic Party.

"' mjoined today by Denocratic candi date for
House District 62 Penny Gthens. Qur nmanager for
the recount and ny observer, Dee Omens, who is here
as well, attended all of the live proceedings as
relates to the recount efforts | ast week.

| want to thank you for consideration of the
exhibits and their inplications and ensuring that
every lawful vote that was cast was counted in the
2022 el ection in Brown County.

Qur first exhibit is fromJackson 4 in Brown
County, and that's Exhibit 6. The ballot was
declared invalid as a non-El ection Day ball ot due
to a lack of two sets of initials. And if you view
the ballot, you'll see a mark at the top of the
initial box Iike a mark you woul d nake with a pen
that the ink stopped freely flowng but, in our

view, continued at the end of that mark and cane
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through at the end. W contend, in this particular
ballot, there is a mark there and, therefore, the
bal | ot should be counted in favor of Penny G thens
in that race.

However, we discussed a little bit of the
chall enge that we faced in the overall activities
of Brown County, this lack of initials as an
exenplar of a larger problemwe saw in Brown County
that started after the work of the SBOA where the
top line not initialed on those ballots cost
Ms. G thens nunerous votes, M. Hall too, that top
line in that particular county because the clerk of
courts in that county is a Republican, there's a
Republican box on the initial box, and it's m ssing
on too many ballots, Denocratic ballots nostly.

Now, the question is really maybe one or two
m st akes on El ecti on Day, soneone m sses an
initial, that's a m stake, nmaybe that's a Milli gan.
But what we're | ooking at here in sone cases in
Brown County is nine ballots that had a m ssed
initial in that particular -- in the particular
precinct of Van Buren. And this could be
considered a pattern. W think it is a pattern of
ei ther gross negligence or wllful ignorance, i.e.,

the training of the Election Day clerk, or an
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activity that woul d suggest m sconduct in the
particul ar precinct.

The second exhibit -- so if we set aside the
first exhibit, just looking at the ballot for its
initial marks and then considering that on its own
merit, it takes us really to the second exhibit,
whi ch is the Van Buren precinct in Brown County,
Form 1. The challenge we have is whether or not
there was di senfranchi senent of voters in Brown
County as indicated by this mssing initial set.
But the other challenge we face is one that the
SBQOA di scovered inits work, which is the
m spl acenent and | oss of 17 paper ballots that were
unable to be verified through the manual recounts
the petitioner asked for.

Now, on Tuesday, the comm ssion -- or the
commttee director -- I'"'msorry -- the recount
director and the SBOA arrived in Brown County. The
initial find in the cage, the inpounded ballots
that were caged and i npounded by State Police, was
there were 261 ballots m ssing that norning that
could not be counted -- or found in the correct
envel opes there that norning. M. DeWster,
counsel for the respondent, and Ms. Owens, ny

observer, called down to the Brown County jail cage
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to discuss the essentially mssing 261 ballots.

Later that norning, the SBOA staff went
t hrough every box, every bin, every bag | ooking for
the ballots for Brown County. Mire were found in
W ong precinct bags, while one vote that was never
pull ed froman absentee ball ot envel ope was found.
That vote was never counted on Novenber 8th. More
ball ots were found, bringing the |loss down to 91
| ater that norning.

SBOA then had to go through all the ball ot
bags and sort trying to find the additional m ssing
ballots. It took themnearly an hour to find 39
provi sional ballots, which were still attached to
their envel opes, well, nostly attached to their
envel opes. Four had no envel opes at all, and our
understanding is the Brown County clerk had the
rest attached as a matter of protocol and they were
throwmn out. So this relates again to the precinct
Form 1 in Van Buren.

So after all ballots that should be in the
cage were allegedly identified, D rector Sicuso,

Ms. DeWester, Ms. Ownens, Jennifer Gauger of SBQOA,
and two State Police officers then drove around
Brown County to county governnent office buil dings

searching the counsel chanbers, searching the




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 34

comm ssioner's office to try to find the |ast of
the 17 votes in case the mssing ballots m ght be
found there. The head of the county election board
in Brown County, Mark WIIlians, provided a rundown
of the procedures fromelection night, which

i ncluded the transporting of ballots in the trunks
of various cars to the jail for storage.

| want to be clear at this point that, wthout
the recount as petitioned and the work of the SBOA
and the recount director, we would not have known
about the defects that seemto be occurring in
Brown County where ballots are m spl aced,

m sl abel ed, m s-stored, and, in the case of 17
paper ballots, lost. Wat that neans for our
petition today is that, in asking for a nmanual
recount, we do not have a manual recount of 17
bal l ots. Those are 17 voters whose voices wll not
be heard in this recal culation, tabulation of those
resul ts.

Ms. Owens repeatedly raised objections to the
devel opnent of the last 17 ballots not being found,
asking to have the ballot copies printed fromthe
machines -- in this county they' re optical scan --
only to be told by the recount director that those

really aren't legal ballots; those are a picture of
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the ballot. They're not the actual tangible
ballots to be counted. And | agree with that
assessnment, but then we can't count those ballots
in that precinct. W then asked about printing
fromthe poll books to see what was m ssing and
wer e deni ed.

So the bottomline here is that the votes were
counted or they wouldn't be counted in El ection Day
tallies, so that's not sufficient to neet the
request of granting the petition, which, by the
way, was not cross-petitioned by respondent, to
have a variation on a manual recount of the paper
ballots. So we don't really know those intents of
those 17 ballots. Those are votes that are already
lost in the cycle.

W find that this is an ongoing problemwth
the Brown County Clerk's Ofice, which many of the
I ssues in Brown County are known as far back as
June 2020. The primary in 2020 had 122 absentee
bal |l ots that were without proper initials in that
el ection. The County Board of Elections voted to
accept those at the tine. The clerk did retain an
attorney in that particular case, which |I'msure
you're aware of that instance. But it is yet

anot her exanple in another election cycle where
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Brown County failed to produce an accurate nunber
of the count in that election. | just have a
feeling that nmy successors as Monroe County party
chair in the future for the next decade will be
appeari ng before this body asking a | ot of
guestions about what went on in Brown County that
day.

Everywhere recount personnel turned, voters
were di senfranchised in the state, either through
| ost votes, uninitialed ballots, or wongly sorted
provi sional ballots. Candidates may have gai ned or
| ost votes, but we really don't know at the end.
The larger issue is the m sconduct that this
activity and the mssing initials and m ssing
bal | ot s suggest going on in Brown County, not
supervi sing, not training their personnel in the
| oss of ballots, not properly storing ballots, and
the Iist goes on here.

We understand, as Ms. DeWester suggests, that
di senfranchi sing votes is a serious question, but
we woul d say that any voter's right to cast a
bal l ot and have it counted, whatever the party, is
not a partisan question. And so our petition still
reflects the spirit of why we filed it, which is to

ensure every lawful vote is counted in an el ection.
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The gross negligence and willful ignorance that are
on display here in Brown County nmake that very hard
t o address.

So therefore, as has been nentioned, there
are, of course, renedi es under |ndiana Code, severe
as it may seem that the Comm ssion is entitled to
take when it cones to m sconduct in elections in a
county. Bottomline is the Van Buren precinct,
Form 1, we're never going to know what that
precinct really looks like for a true count. And |
woul d hope that we woul d set aside the interest of
expedi ency on this matter and take a | ook at that
county and that precinct with nore scrutinizing
eyes today.

In any case, | thank you all for your tine in
order to ensure that |awful votes are cast and
counted in our state. It's hard work. [It's been
hard work for this Comm ssion, for the fol ks that
work in elections county by county. But with those
two exhibits, that concludes ny statenents and
remar ks. Thank you.

SECRETARY SULLI VAN:  Thank you.

MR. HENRY: As a point of order, Madam
Secretary, is it possible to submt public comment

or letters in this hearing or is that typically not
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t he case?

SECRETARY SULLIVAN:  Typically not.

MR. HENRY: Thank you.

SECRETARY SULLIVAN. At this tine we will have
Ms. DeWester and then Commi ssion directors.

M5. DeWESTER: Thank you. There's a lot to
unpack in that argunent and lots of |egal terns
thrown around with the assunption, | think, of
confusi ng sone people on this Comm ssion. | have
done, as a lot of you know, nmany, nmany, nmany
recounts statewide and locally. There are
di screpancies found, as there were in this
el ection, in every single county we counted. There
are always di screpancies that are found, whether
el ectronic or by human error.

| am kind of befuddl ed by the fact that we
call nine ballots mssing initials a pattern out of
about 12,000. | think it is our duty to make sure
t hat people's votes are counted and the lawis
uphel d pursuant to Title 3, which we have done
here. | don't think it's a pattern.

Brown County is an easy target because there
were sonme odd issues. And let's be clear. W
didn't go in searching, guns ablazing, |ooking for

ballots. W were wal ked over to | ook at the office
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where they were counted to make sure nothi ng was
there and driven right back to where the ballots
wer e i npounded. This wasn't sone hours-Iong,
day-long process. It was that sinple. W were

| ooking for ballots, and all the neantine SBQA is
counting ballots and opening all of the seal ed bags
that all election materials were put in.

And it started at 261. It was whittled down
to 17 because ballots were put, as you guys all
know, as an elected official, you know how -- if no
one's worked the polls here, you mght want to
start there. Wrking the polls, people are
throw ng ballots in what they think are the proper
bags. No one anticipates a recount. It's only
when you get into a recount you realize, wow, this
iIs alot of work. It's a lot of work, a |ot of
humans are invol ved, |ots of hands touching, and
m st akes are nade.

So we got down to 17 mssing ballots. The
fact is, they were counted. They weren't not
counted. They were counted because they're in the
total. W just don't knowif | could have
chal | enged any of those 17 because of the sane
reasons that we've challenged the rest of them

that they're mssing initials.
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And havi ng people -- Brown County uses a
voting system The clerk was challenged, and this
Is her last term is ny understanding. They have
an electronic voting systemthey don't use. The
el ection board voted to use all manual, hence, why
there was so nmuch paper, stacks of paper.

Every single precinct and every single county
| ooked at, there was sone issue. Jackson County
had the smallest. It was an el ectronic issue.
There were two ballots that were counted. It was
two down, one from each of the candi dates. Nunbers
change in recounts. It happens. The machine
sucked one in twice. Ddit not count? W don't
know. But that's why we do recounts.

And we have the nunbers, we have the evidence,
we have the information. There is no gross
negligence. There is no m sconduct fatal error on
behal f of the clerk of Brown County. W' re talking
about nine msinitialed ballots and whet her
they're -- to make it a partisan matter is giving a
|l ot of credit to people working on Election Day who
are extrenely busy or sending out absentee ball ots.
That woul d be a huge undertaking, and it's
rem ni scent of a prior election nationw de here for

ne.




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 41

At this point, | would ask you deny any of
their challenges throwi ng out any of those. And,
again, if I concede and say, fine, take all 17,
they still lose, so I'munclear what we're doing
here. |'mnot for disenfranchising voters. [|'m
about followng the |law, which is what the SBOA
did, which is what we're doing here, and not
scaring everybody with sone weird tactics of the
cl erk and whonever in sone gross negligence issue
i n Brown County.

So | thank you for your tine.

SECRETARY SULLI VAN:  Thank you.

M. Sicuso, do you have any information on the
I nval i d?

MR SICUSO Yeah. So nmaybe we do start with
the first, Jackson 4, that first dispute, and go in
order fromthere, if that's all right. | have the
original ballot, if I can bring it up and approach,
and you guys can view the initial issue.

SECRETARY SULLI VAN:  Sure.

M5. LEATHERMAN: So since it's been a while
since we tal ked about what the original
determ nation was, this was an absentee ballot, did
not have both signatures. W determned it was

invalid, and had it been valid, it would have been
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for Candidate 1, Ms. Gthens. So this is an
invalid ballot, so therefore, it is not in the
overall SBOA count, just to clarify.

MR SICUSO M understanding, if you were to
grant the petitioner's notion on this and to count
the ballot, it would have to be added in because we
counted it invalid and not in the tally.

MR. KOCHEVAR:. Can | ask a question of the
recount director for clarity? O actually also
Kendra. 1In the report, for Jackson 4, Van Buren 1
only, in your section of disputed invalid ballots
tallied by State Board of Accounts, you have
Jackson 4, four ballots for Gthens, one ballot for
Hal | in Jackson 4, and then two ballots for G thens
in Van Buren 1. Could you go through if -- they're
all alittle bit different, but are they signature
I ssues or initialing issues?

M5. LEATHERVAN. | will | ook.

MR, KOCHEVAR: And the other question | have
is that the ballot that was passed around, how many
of those ballots are El ection Day ballots, how many
of those are absentee ballots? And you can tell
because it wll say "Absentee Ballot" on the ball ot
itself. | believe that is an Election Day ball ot

t hat you passed around, if |'m not m staken.
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M5. LEATHERMAN: It was not. They | ook all
the sane. In Brown County, they all | ook the sane.

MR. KOCHEVAR:. They do?

M5. LEATHERMAN: They do.

MR, KOCHEVAR: There is no ballot that says
"Absentee Ballot" on it?

M5. LEATHERMAN: Not that |I'maware in Brown
County. They | ook all the sane.

MR, KOCHEVAR: If | may, | only nention that
because the counting standards under 3-12-1 have
two different standards in regards to initials for
El ection Day ballots and absentee ballots. Brad
can -- | don't renenber the exact section of that
| aw, but when it cones to absentee ballots, if the
two sets of initials are not on there, under |aw,

t hey can never be counted, even by this Comm ssion.
The state law just prohibits it.

When it conmes to Election Day, while they may
be tossed out by the precinct election board when
they review the ballots and not count them they
can be revived, and the Comm ssion does have the
ability to count that ballot, even absent those two
Initials.

But unl ess there was other docunentation,

usually it's pretty clear on what's an absentee
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bal | ot and what's a general election ball ot
because, under law, it would say "Absentee Ballot"
on it at the top inits title, so we'd be able to
know. |If that's not there, hopefully there was a
better organi zation by Brown County and we know
whi ch ones are absentee ballots and which ones are
El ection Day ballots because, if there are sone

El ection Day ballots there, then, yes, there can be
a vote, discussion if you want to take that from
being invalid to valid, but if not, then that may
be an i ssue.

M5. LEATHERMAN. Matt, can you hold up the
ballot itself. That one, | know there's been a | ot
of discussion about how things were or were not
organi zed in Brown County. Qur original docunents
that I'mlooking at here reference this particul ar
one as an absentee ballot, and I would say sone
addi tional evidence to that, as you see, that one
has been folded like it's been folded in an
envel ope. So, again, the Conm ssion can decide
what they want, but for consistency's purposes, |
think that --

MR. SICUSG This is about we identified, on
behal f of the recount director, as being invalid

because it was absentee and we had | ooked at that
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mark not as initials. So | think we wanted to
bring it forth, and the petitioner obviously is
calling for a judgnent call on that. |If you
consider that an initial, | suppose it could be
counted as a ballot for Candidate Gthens. M
determ nation is that it was not.

MR. KING Madam Chair, nenbers of the
Comm ssion, | concur wiwth M. Kochevar's anal ysis
and presentation. [|'ll just add for the record
that the statute that nakes the absence of a
bi partisan set of initials a fatal error is
3-12-1-13. And so in the absence of initials of
both parties' representatives, then M. Kochevar's
statement is correct. The Comm ssion could not,
under the |law, count that ballot.

SECRETARY SULLI VAN. Thank you.

Any di scussion fromthe Conm ssion nenbers?

MR, WYNN:  No.

MR SICUSO So | think we would just need to
determne if we were to grant or deny the
petitioner's notion on this particular ballot to
count it.

SECRETARY SULLIVAN. So is there a notion from
the Comm ssion to deny or grant the petition for

this ballot?
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MR WYNN: | would nove to deny the petition
on this ballot.

MR. CLAYTOR:  Second.

SECRETARY SULLI VAN.  Thank you. W have a
nmotion on the floor open for vote to deny the
petition for this particular ballot. Al those
Comm ssion nenbers in favor of the notion pl ease
vote "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR CLAYTOR  Aye.

SECRETARY SULLI VAN. Thank you. It passes.

MR SICUSG | think the only remaining
matter, then, is wth respect to the petitioner's
nmotion with respect to Form1 for Van Buren 1 in
Brown County. M understanding is essentially it's
a simlar argunent to the first notion nade by
M. Henry with respect to the entire precinct.

| can answer any questions that the Conm ssion
may have with respect to what we and the State
Board of Accounts and the State Police did in Brown
County to | ocate mssing ballots. Happy to go into
detail, but rather than repeat everything,
essentially the facts that were portrayed on the

record so far are accurate. W spent a substanti al
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amount of tine.

And nuch credit to the State Board of Accounts
and the State Police for being available to have
people in nultiple places at multiple tines al ways
wat chi ng the i npounded materials. It was really a
great effort to really search high and | ow for
every ballot. And ultimately, ny sense was we |eft
t here having done a very diligent search and count
of every single legal ballot we could possibly
find, and we had to call it at sone point. So that
was ny judgnent. W noved on at that point and
cl osed those precincts.

And we do have one ballot. So there's one
ball ot with respect to Van Buren 1 which was
chal | enged by the petitioner, and this is an
El ection Day ballot which lacks two initials. But
| did not determne that to be invalid. W counted
It as a vote for Candidate Hall. So |I can hand
this to you if you' d like, but our position was
that it should be a valid ballot. So ny
under st andi ng of what the petitioner is asking is
we m ght need to nake a judgnent on this particular
ballot as well. | can bring it up for your review

SECRETARY SULLI VAN: Thank you. So, of

course, we have an El ection Day ballot to consider
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I n Van Bur en.

MR. KING Madam Chair, nenbers of the
Comm ssion, following up on M. Kochevar's earlier
presentation with regard to this issue, Election
Day ballots are subject to different standards of
scrutiny than absentee ball ots.

Under 1 ndi ana Code 3-12-11-12, wth the

exception of the rule we just referenced, . a
bal | ot that's been marked and cast by a voter in
conpliance with this title but may ot herw se not be
counted solely as the result of the act or failure
to act of an election officer may neverthel ess be
counted in a proceeding under I C 3-12-11 unl ess
evi dence of fraud, tanpering, or m sconduct
affecting the integrity of the ballot is presented
by a party to the proceeding. Subsection (c), "The
act or failure to act of an election officer is not
by itself evidence of fraud, tanpering, or
m sconduct affecting the integrity of the ballot."
SECRETARY SULLI VAN:  Any di scussi on by
Comm ssi on nenbers or Matthew?
MR, CLAYTOR: Madam Chair, first, just a
comrent which will eventually address that ballot.

|' ve been doing recounts since '86, so | do have a

little bit of experience, and there's always found
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ballots. There are al nost never, or at |east
rarely, mssing ballots of nore than one, if that.

| find 17 ballots just not existing, in the future,
you want to shake the clerk quite hard for
apparently their way of educating their people. |
find it outrageous that there are mssing ballots
of any anmount, but starting out with a | arge nunber
and carving it down to 17 is still outrageous. |
find that absolutely terrible.

| don't find it as evidence of Election Day

fraud. | would never in ny life vote to throw out
a precinct unless, you know -- | better watch what
| say. | just wouldn't throw out a precinct unless

evi dence of fraud is so pervasive that you can do
nothing else. And | think that's been this

Comm ssion's view since | worked on this

Commi ssion's recount in the 1986 el ections.

And, therefore, | would nove that we accept
the State Board of Accounts' count, their tally in
this particular precinct, and that notion woul d
assune then that that ballot counts. So ny notion
Is to accept the Board of Accounts' tally in this
preci nct.

SECRETARY SULLI VAN:  Thank you.

Anything to foll ow?
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MR WYNN. | would just agree. | don't
bel i eve we have evidence on the record today of
fraud, tanpering, or m sconduct sufficient for us
to consider throw ng out a precinct, and | think
the sane standard applied to this ballot. | agree
with that analysis. | think that's where we are
today, so | would second the notion.

SECRETARY SULLI VAN. Thank you. W have a
notion on the floor for consideration of a vote to
accept SBCOA s count for this precinct. Al those
Comm ssion nenbers in favor of the notion please
vote by saying "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR CLAYTOR  Aye.

SECRETARY SULLI VAN. Thank you. So that has
passed, and | appreciate your comments. Thank you.

MR, CLAYTOR: Simlarly, 1'll make a notion
that we accept the State Board of Accounts' tally
i n Jackson.

MR. WYNN:  Second.

SECRETARY SULLI VAN.  We have a notion to
accept the State Board of Accounts' tally for
Jackson 4. Al Conmm ssion nenbers in favor of the

noti on pl ease vote by saying "Aye."
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MR WYNN:.  Aye.

SECRETARY SULLI VAN:  Aye.

MR. CLAYTOR  Aye.

SECRETARY SULLI VAN:  Thank you.

MR SICUSO By ny count, | think we've
covered all precincts at this point through various
notions, so, Counsel, next steps m ght include
certification of the el ection.

MR. KOCHEVAR: |'m going to recommend one nore
nmotion. |'mgoing to, just so that it's clear for
the record, recommend that a notion be taken to
essentially add in the entire counts for all the
various Bl oom ngton precincts that did have a
di spute by the petitioner that has since been
wai ved. | don't think you had a notion for that,
just so that we can get through Monroe. Then that
wi || nmake everything that has been considered valid
on the sheet to be part of the recount certificate.
So one nore notion to cover all those renmaining
precincts.

MR. KING Madam Chai rman, nenbers of the
Comm ssion, | would agree wwth M. Kochevar's
suggestion to make it utterly clear so there's no
anbiguity in the matter.

SECRETARY SULLI VAN. That's fair. So,
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Comm ssi on nenbers, do you have a notion?

MR, CLAYTOR I'Ill nove that we accept the
State Board of Accounts' tally in all precincts in
Monr oe County.

MR WYNN:  Second.

SECRETARY SULLI VAN:  Thank you. All
Comm ssion nmenbers in favor of the notion on the
tabl e pl ease vote "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR CLAYTOR  Aye.

SECRETARY SULLI VAN: Thank you. Passed. And
| think we have then put forward all precincts in
the recount.

MR. CLAYTOR: Do we actually have a tally,
Kendr a?

M5. LEATHERVAN: We do. Wthout too nuch
difficulty, I can go through it a few different
ways. Since we did the last one in total of all
nondi sputes, how about | do a total tally of, |I'm
going to call them previously disputed precincts.
Does that make sense, by candi date?

For the previously disputed precincts, for
Candi date 1, Penny Gthens, it was 3,691, and for
Candi date 2, Dave Hall, it was 5,225. And so,
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therefore, it should match the original total we

di scussed in our report, which was for Candidate 1,
Penny G thens, 12,963, for Candidate 2, Dave Hall,
13, 037.

MR. KING Madam Chair, nenbers of the
Comm ssion, the next itemprovided for by statute
Is, in fact, certification of the recount of votes
cast. | have a docunent prepared that sets forth
the required elenents for that certificate,

i ncl udi ng the nunber of votes for each candi date
and the plurality for the candi date who received
t he nost votes.

So |l will ask State Board of Accounts to once
nore provide the nunbers and then the plurality.

M5. LEATHERMAN:  So you just want nme to give
the total tally again, Brad?

MR. KING Madam Chair, this would be for the
certificate that would be transmtted in accordance
wWith the statute to the House of Representatives
so, therefore, should be the final total in this
matter.

M5. LEATHERMAN. Okay. So final total for
Candi date 1, Penny Gthens, is 12,963, and final
total for Candidate 2, Dave Hall, is 13, 037.

MR, KING Wiich would give a plurality of?
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M5. LEATHERMAN. 74,

MR. CLAYTOR: Do we need a notion to adopt?

SECRETARY SULLI VAN: Ckay. So thank you.

That is the conclusion of the recount, and we w ||
certify the el ection.

MR CLAYTOR Do we need to nove to adopt?

MR. KING Eventually.

SECRETARY SULLI VAN: Okay. So |'m advised by
counsel s now that, upon the conpl etion of our
recount for an election of office, I|ndiana
Code 3-12-11-18(a) requires that the Comm ssion
"(1) make and sign a certificate show ng the total
nunber of votes received in the precincts by each
candi date for election to office; and (2) state in
its certificate of the candi date who received the
hi ghest nunber of votes in the precincts for
el ection to the office and by what plurality,”
which we just did; and "(3) file its certificate
with the Election Division."

Furt her, under Indiana Code 3-12-11-20, this
recount certificate supersedes all previous returns
made in any formof the recounted votes.

And finally, under Indiana Code 3-12-11-21, no
| ater than seven days after the State Recount

Comm ssion conpl etes a recount for state
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| egi slative office, the Indiana Election Division
Is required to prepare two certified statenents
showi ng the nunber of votes that each candi date
received. The Election Division is then required
to transmt one statenent to the candi date
receiving the highest nunber of votes for the
office. The Secretary of State is required to
deliver the other statenent to the presiding

of ficer of the chanber in which the successful
candidate is to be seated, which in this case is
t he Speaker of the House of Representatives. The
Speaker will then refer the statenent for such
action as the House considers appropri ate.

Ckay. In light of the result of the recount

proceedi ngs, there's a notion for the Conm ssion to

find a refund of the --

MR. KING Excuse ne, Madam Chair. | think
for purposes of the record, | can briefly read in
the certificate, and then the Comm ssion can nove
on to the mnor admnistrative matters to wap up
Its work.

This is the Certificate of Recount of the
Votes Cast for the Candidates for the Election of
| ndi ana State Representative, District 62, at the

Novenber 8, 2022, Ceneral Election; In the Matter
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of the Recount of the Election of Indiana State
Representative, District 62, David Henry, in his
capacity as Chairman of the Mnroe County
Denocratic Party, Petitioner, v. Dave Hall,
Respondent .

"Wher eas, under | ndiana Code 3-12-11-18(a),
the I ndiana Recount Commission is required to make
and sign a certificate follow ng the conpletion of
a recount;

“"Whereas, this certificate: (1) is required
to show the total nunber of votes received in the
precincts by each candidate for election to the
office; (2) nust state the candi date who received
t he hi ghest nunber of votes in the precincts for
el ection to the office, and by what plurality; and
(3) nust be filed with the Election Division of the
Ofice of the Secretary of State of Indiana; and

"Wher eas, the Conm ssion has conpleted a
recount for the election of Indiana State
Representative, District 62;

"Now, therefore, the Indiana Recount
Comm ssion certifies and orders the follow ng:

"1. The Commi ssion certifies that the
attached page (designated as ' State Board of

Accounts Tally of Ballots for Petitioned Precincts




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 57

| ndi ana House District 62 General Election
Novenber 8, 2022'), which is incorporated by
reference in this Certificate, sets forth the total
nunber of votes received by each candi date for
el ection to the office of Indiana State
Representative, District 62, at the Novenber 8,
2022, general election, being all of the precincts
i ncluded within District 62.

"2. The Comm ssion certifies that Dave Hall
Is the candi date who recei ved the highest nunber of
votes in the precincts described in Paragraph 1 of
this Certificate, in that Candi date David Hall
recei ved 13,037 votes, while Candi date Penny
G thens received 12,963 votes, being a plurality of
74 votes for Dave Hall.

"3. The Conmi ssion orders that the Recount
Director file this certificate wwth the El ection
Di vision, as required by |aw

"So certified and ordered, this 20th day of
Decenber, 2010 [sic], the Indiana Recount
Comm ssi on. "

MR WYNN: | would nove that we approve the
certificate as read.

MR. CLAYTOR  Second.

SECRETARY SULLI VAN.  Thank you. W have a
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notion on the floor to approve certificate. All
t he Comm ssion nenbers in favor please signify by
sayi ng "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR. CLAYTOR  Aye.

SECRETARY SULLI VAN: Thank you. Okay. In
light of the certificate being approved, we wll do
alittle bit of housecl eaning here about expenses.
In light of the result of the recount proceeding,
Is there a notion for the Comm ssion to find that a
refund of the cash deposit submtted by the
petitioner in this matter should not be granted?

MR. CLAYTOR So noved.

MR. WYNN:  Second.

SECRETARY SULLI VAN. Thank you. Is there any
di scussion on that fromthe Conm ssion?

MR WYNN:  No.

SECRETARY SULLI VAN:  So no further discussion.
Al in favor of approval of the notion signify by
sayi ng "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.

MR CLAYTOR  Aye.

SECRETARY SULLI VAN. The "ayes" have it. The
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notion i s approved.

Under I ndi ana Code 3-12-10-12, a person who
cl ai nms rei nbursenent of expenses related to the
performance of this Recount Conm ssion nust submt
a claimto the recount director not later than noon
60 days after today. So that is noon on
February 20th of 2023. This includes a claim
submtted by another state agency, a county or
i ndi vidual, such as the deputy recount directors.
A claimsubmtted by the recount director nust be
submtted to the Secretary of State.

In light of the conclusion of the recount
proceedings, is there a notion for the Conmm ssion
to adopt Order 2022-13, which rescinds
Order 2022-10, the previous inpound order issued in
this matter?

MR. WYNN:  So noved.

MR. CLAYTOR. Moved.

MR. WYNN:  Second.

SECRETARY SULLIVAN: | think we're there. No
further discussion. Al in favor of approval of
the notion please signify by saying "Aye."

MR WYNN:.  Aye.

SECRETARY SULLI VAN:  Aye.

MR CLAYTOR  Aye.
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SECRETARY SULLI VAN: The "ayes" have it, so
our notion is approved.

I n conclusion here wth our Recount
Comm ssion, do any of the Conm ssion nenbers have
any concl udi ng remarks or questions?

MR WYNN: | would just thank the parties and
t hank everyone who was involved in this for the
presentati ons today and the work done |l eading up to
t oday' s heari ng.

MR, CLAYTOR |1'd just like to thank the
recount director for doing another yeoman's job and
the State Board of Accounts. |'ve been in those
shoes, and you guys always do a great | ob.

SECRETARY SULLIVAN. | agree. Thank you so
much for all parties involved. Thank you for
qui ckly getting a | ot of work done for the citizens
of Indiana. W all appreciate your work.

The Comm ssion has concluded its business for
today's neeting. |s there a notion for the
Comm ssion to now adj ourn?

MR. WYNN:  So noved.

MR. CLAYTOR:  Second.

SECRETARY SULLI VAN. Those in favor say "Aye."

MR WYNN:  Aye.

SECRETARY SULLI VAN:  Aye.
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MR CLAYTOR  Aye.
SECRETARY SULLI VAN. The "ayes" have it, and
our neeting is adjourned. Thank you.
(The I ndi ana Recount Conm ssion Public Meeting

was adjourned at 10:15 a.m)
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STATE OF | NDI ANA
COUNTY OF HAM LTON

I, Maria W Collier, a Notary Public in and
for said county and state, do hereby certify that the
f oregoi ng public session was taken at the tinme and
pl ace heretofore nentioned between 9:00 a.m and
10: 15 a. m;

That said public neeting was taken down in
st enograph notes and afterwards reduced to typewiting
under ny direction; and that the typewitten
transcript is a true record of the public neeting.

IN WTNESS WHEREOF, | have hereunto set ny
hand and affi xed ny notarial seal this 5th day of

January, 2023.

Sy N Cﬂk}»
a, W
Maria W Collier
NOTARY PUBLIC SEAL

STATEOF INDIANA
Commission No. NPDEE3533
My Commizsion Expires Dec. 5, 2024

My Comm ssi on expires:
Decenber 5, 2024

Job No. 177984
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      1          SECRETARY SULLIVAN:  Okay.  Good morning.  We



      2     can start now officially.  I got excited to start



      3     earlier.  So I will call this meeting to order.



      4     This is the meeting of the Indiana State Recount



      5     Commission.  We can call to order since all three



      6     of our Commission are present, so there is a



      7     quorum.



      8          My name is Holli Sullivan.  As your Secretary



      9     of State, I serve as the chair and a member of the



     10     Commission.  I am joined by our commissioners,



     11     Michael Claytor and Commissioner Mark Wynn.



     12          Would either of you like to introduce



     13     yourselves or make any opening remarks?



     14          MR. WYNN:  No.  I'm fine.



     15          MR. CLAYTOR:  No.



     16          SECRETARY SULLIVAN:  Okay.  The Election



     17     Division of the Secretary of State's Office



     18     provides our administrative support to the Recount



     19     Commission and does a stellar job, so thank you.



     20     Brad King serves as the majority counsel to the



     21     Commission, and Matthew Kochevar serves as the



     22     minority counsel.



     23          Our court reporter today is Maria Collier --



     24     thank you -- from Stewart Richardson Reporting.  We



     25     welcome you and we're thankful you're here.
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      1          Before we begin, I want to remind everybody,



      2     on behalf of the court reporter, to please identify



      3     yourself when you speak before you start, spell



      4     your name, and identify yourself clearly and speak



      5     very clearly.  Please do not speak at the same time



      6     as others are speaking.



      7          We will go through, with Brad and Matthew, to



      8     confirm the posting of our meeting with the Open



      9     Door Law.  So, Brad, would you please provide the



     10     Commission with a report concerning the compliance



     11     of the Commission with the Open Door Law



     12     requirements for our meeting today.



     13          MR. KING:  Madam Chairman, members of the



     14     Commission, on behalf of myself and Mr. Kochevar,



     15     we certify that notice was properly posted in



     16     accordance with the Indiana Open Door Law for this



     17     meeting of the Indiana Recount Commission.



     18          SECRETARY SULLIVAN:  Thank you.



     19          Matthew, do you have any other comments?



     20          MR. KOCHEVAR:  I do not.



     21          SECRETARY SULLIVAN:  We will proceed with the



     22     introduction of our recount director and our deputy



     23     director, Phil Sicuso.



     24          Mr. Sicuso, would you please provide the



     25     Commission with a report regarding the actions you







�



                                                            5



      1     and others have taken with the petition for recount



      2     filed on the November 8th election for Indiana



      3     House District 62.



      4          MR. SICUSO:  Absolutely.  Thank you, Madam



      5     Chair and members of the Commission.  My name is



      6     Philip Sicuso, S-i-c-u-s-o.



      7          On November 28, 2022, at 9:33 a.m., a verified



      8     petition for recount of the election for State



      9     Representative for District 62 was filed with the



     10     Indiana Election Division by Petitioner David



     11     Henry, the chairman of the Monroe County Democratic



     12     Party, along with a required deposit of $430 set



     13     forth by statute.  This petition is included behind



     14     the first tab in your binders.



     15          No other candidate in that election or party



     16     chairman of a county within House District 62 filed



     17     either a cross-petition for a recount in that race



     18     or a petition for a contest proceeding in that



     19     election before the noon deadline on the date set



     20     by statute.



     21          Upon review of Mr. Henry's petition, I



     22     determined that the recount petition complied with



     23     all required elements of state law for this matter



     24     and, on November 29, 2022, issued Order 2022-11



     25     granting the petition and directing the Indiana
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      1     State Police to impound the relevant material and



      2     equipment, to serve notice of the filing of this



      3     petition on the candidates, and to provide proof of



      4     service.  These documents are found behind the



      5     second tab in your binders.



      6          Also on November 29, 2022, Samantha DeWester



      7     filed an appearance on behalf of respondent,



      8     Mr. Hall.  This document is found behind the third



      9     tab in your binder.  As of today, no attorney has



     10     filed an appearance on behalf of Mr. Henry.



     11          After consultation with the parties and



     12     coordination with the Indiana State Police and the



     13     State Board of Accounts, I issued order 2022-12 on



     14     December 6th for a pre-recount inspection to be



     15     conducted in accordance with the Commission's



     16     guidelines beginning on December 7, 2022, in



     17     Jackson, Brown, and Monroe Counties.  This document



     18     is found behind the fourth tab of your binders.



     19     The inspections were completed in accordance with



     20     Order 2022-12.



     21          The State Board of Accounts proceeded to



     22     conduct the recount in House District 62 in



     23     accordance with state law, the guidelines adopted



     24     by the Commission as amended on June 6th of this



     25     year, and the manual developed by the State Board
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      1     of Accounts, which is incorporated by reference



      2     into those guidelines.  The guidelines in the



      3     manual are found behind the fifth tab in your



      4     binders.



      5          On December 9th, counsel for respondent filed



      6     a waiver of the requirement to the guidelines for



      7     the recount to include a count of ballots for each



      8     candidate by vote center as well as by precinct.



      9     Mr. Henry joined in this waiver on December 10th.



     10     These filings are found behind the sixth tab in



     11     your binders.



     12          The State Board of Accounts conducted the



     13     recount in Jackson, Brown, and Monroe Counties



     14     beginning on December 11th and concluding on



     15     December 13th.  The State Board of Accounts has



     16     provided a report setting forth the results of this



     17     recount, which is found behind the seventh tab in



     18     your binders.



     19          Following the conclusion of the work of the



     20     State Board of Accounts, I requested that the



     21     parties advise the Commission regarding their



     22     intentions regarding the recount petition.  On



     23     December 16th, counsel for respondent withdrew all



     24     respondent's objections and submitted a motion to



     25     dismiss the recount petition.  The petitioner
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      1     responded that he would not be filing a motion to



      2     dismiss but wished to discuss two exhibits in this



      3     matter at today's Commission hearing.  A copy of



      4     these communications is found behind the final tab



      5     in your binders.



      6          I have been advised by both counsels that,



      7     under Indiana Code 3-12-11-12 -- and I'll summarize



      8     partial quotes here from statute -- whenever a



      9     motion to dismiss a petition for a recount is filed



     10     with the State Recount Commission or is made by a



     11     member of the Commission, the Commission shall rule



     12     on the motion to dismiss before ordering or



     13     continuing with the recount.  The motion to dismiss



     14     must state that the petitioner or cross-petitioner



     15     has failed to comply with this chapter and



     16     specifically identify the requirement that the



     17     petitioner or cross-petitioner has failed to comply



     18     with.



     19          In this instance, the motion filed by the



     20     respondent does not state that the petitioner



     21     failed to comply with this chapter or specifically



     22     identify the requirement that the petitioner has



     23     failed to comply with.  If the Commission denies



     24     the pending motion to dismiss, then the Commission



     25     must continue with the recount process as set forth
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      1     in state law and the guidelines until or unless a



      2     further motion to dismiss is filed.



      3          That concludes my report.



      4          SECRETARY SULLIVAN:  Thank you.



      5          MR. WYNN:  Based on your report and the



      6     reading of the statute, I believe it would be



      7     appropriate to move to deny the motion to dismiss.



      8          MR. CLAYTOR:  Second.



      9          SECRETARY SULLIVAN:  Okay.  So we have a



     10     motion on the table and a second, so we need to



     11     take a vote of the three Commission members of



     12     denying -- or accepting your motion.  So all those



     13     in favor?



     14          MR. WYNN:  Aye.



     15          SECRETARY SULLIVAN:  Aye.



     16          MR. CLAYTOR:  Aye.



     17          SECRETARY SULLIVAN:  So we have a passed



     18     motion in favor of dismissal -- to deny dismissal.



     19     I'm sorry.  Okay.  So upon the denial of the motion



     20     to dismiss, I will -- back to Mr. Sicuso.



     21          MR. SICUSO:  I think I'd suggest that Brad



     22     Stille from the State Police speak next with



     23     respect to the State Police's actions for the



     24     impoundment and protection of the materials while



     25     under impoundment.
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      1          Would it be okay to use the podium?



      2          SECRETARY SULLIVAN:  Yes.



      3          MR. STILLE:  My name is Brad Stille.  I'm the



      4     district investigative commander at the Bloomington



      5     post.  My last name is pronounced Stille, and it's



      6     spelled S-t-i-l-l-e.  I hold the rank of first



      7     sergeant there at the Bloomington District, which



      8     is also known as District 33.



      9          On November the 29th, our agency received the



     10     impoundment order.  We already had a heads-up that



     11     that was coming, and at that point we sent officers



     12     to the three counties involved in this recount,



     13     being Monroe, Brown, and Jackson County, which



     14     falls out of our district, but that county was



     15     handled by First Sergeant Roger Drew out of Seymour



     16     post.



     17          To kind of give you an overview, when we



     18     receive this impoundment order, we basically take



     19     custody just as any other piece of evidence that we



     20     would handle.  Officers went to those locations



     21     with crime scene techs.  We photographed the



     22     election material.  We obtained keys for all the



     23     doors where no one else had access.  The doors were



     24     taped and sealed shut; in addition, postings



     25     authorizing no entry without State Police presence;
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      1     and also, twice a day, each one of those doors



      2     containing election material was checked by our



      3     uniformed officers.



      4          Once the recount began, our officers were



      5     present, at least one uniformed, if not uniformed,



      6     and a detective or part of our criminal staff,



      7     investigations staff, to oversee whatever material



      8     was moved, for example, in Brown County from one



      9     locked location to another.  Those materials were



     10     observed by our officers.  And then anytime,



     11     including today, where election material was



     12     transported, it was handled just as we would



     13     evidence.  It was sealed in envelopes, initialed,



     14     witnessed, and then signed over, as in today, over



     15     to the State Board of Accounts, which they have



     16     possession of here today.



     17          MR. SICUSO:  Madam Chair, I'd like to thank



     18     the State Police.  We had to work with them



     19     closely, and one day I think we had three or four



     20     involved at one time.  So it was really a great job



     21     and we appreciate it.



     22          SECRETARY SULLIVAN:  Thank you.



     23          MR. SICUSO:  With your permission, Madam



     24     Chair, I think the State Board of Accounts would be



     25     appropriate to speak next.  I think my
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      1     understanding, Counsel -- correct me if I'm



      2     wrong -- but with the next step procedurally we



      3     should be looking at the findings of the State



      4     Board of Accounts at least for purposes of all the



      5     precincts that have no disputes remaining and



      6     proceed from there.



      7          MS. LEATHERMAN:  Good morning, Madam Chair,



      8     members of the Commission.  My name is Kendra



      9     Leatherman.  It's K-e-n-d-r-a, Leatherman is



     10     L-e-a-t-h-e-r-m-a-n.  And I am the general counsel



     11     and recount lead for the State Board of Accounts.



     12     I'll give a brief overview for everyone of the



     13     processes that we went through to complete the



     14     recount for House District 62.



     15          As the recount director said, after we had a



     16     pre-count meeting, that's really our opportunity to



     17     get an understanding of the types of voting



     18     material and the ballots and what we're going to



     19     need to do in terms of procedures to produce a



     20     manual count.  We started sorting on the 8th in



     21     Jackson County, and then we -- we started sorting



     22     on the 8th in Jackson County, and on the 9th, we



     23     went to Monroe County.  On the actual 12th, we



     24     started the real recount in Jackson County.  We



     25     spent half a day there and moved to Brown County,
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      1     where we were able to count six precincts before we



      2     concluded our day.  And the next day, on the 13th,



      3     we concluded Brown County in a half a day and then



      4     were able to count six precincts in Monroe, which



      5     means on the 14th we concluded all of the count,



      6     which was 21 precincts at the time, and that



      7     required us to manually tabulate around 15,000



      8     ballots.



      9          I just would like to say for the benefit of



     10     the group that I'm really proud of our team.  There



     11     was a lot of work to be done.  And we had a lot of



     12     veterans on this recount, some that had done it



     13     before, but also had a lot of individuals that



     14     hadn't participated in a recount before, and they



     15     really did a great job.



     16          So after the actual manual count of the



     17     recount was finished, our final numbers for who we



     18     will call Candidate 1, Penny Githens, is 12,963,



     19     and our final tally for Dave Hall, which we called



     20     Candidate 2 during the proceedings, was 13,037



     21     votes.



     22          That's basically the conclusion of our work.



     23     Is there anything else we need to talk about?



     24          MR. SICUSO:  No.  With respect to the



     25     proceedings and the guidelines, I think what we
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      1     might need to do now -- and, Counsel, please guide



      2     us here -- is take a vote on the findings for each



      3     precinct that have undisputed ballots, and then we



      4     can proceed to the precincts that have some



      5     disputed ballots still on the record.



      6          MR. CLAYTOR:  Madam Chairman, I would move



      7     that we accept the State Board of Accounts' tally



      8     in all precincts listed in their exhibit that do



      9     not have disputed ballots.



     10          MR. WYNN:  And I would second.



     11          SECRETARY SULLIVAN:  Thank you.  So we will



     12     take a vote on the motion on the floor.  All those



     13     in favor say "Aye."



     14          MR. WYNN:  Aye.



     15          SECRETARY SULLIVAN:  Aye.



     16          MR. CLAYTOR:  Aye.



     17          SECRETARY SULLIVAN:  So we have a motion that



     18     has passed.  And thank you for your participation.



     19          MS. LEATHERMAN:  The tally for precincts for



     20     undisputed -- the tally for the candidates for the



     21     undisputed precincts would be for Candidate 1,



     22     Penny Githens, 9,272 and for Candidate 2, Dave



     23     Hall, 7,812.



     24          MR. SICUSO:  So now I think all we have left



     25     is a handful of precincts with some disputed
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      1     ballots.  We've removed all the ballots that have



      2     been withdrawn by the respondent.  At this time I



      3     don't know if it's the Chair's preference to allow



      4     the petitioner to call to attention any of the



      5     ballots that they wish to discuss or, Counsel, if



      6     you have other ideas with respect to proceeding.



      7          MR. KOCHEVAR:  Yes.  Madam Chair and members



      8     of the Commission, so according to Chapter 2,



      9     Section 20 of our guidelines, what would be



     10     appropriate is to pick a county and then start



     11     going through, it would be suggested, in



     12     alphanumeric order or as listed on the exhibit from



     13     the State Board of Accounts each precinct in that



     14     county that has disputed ballots.



     15          Per the guidelines, what would be first done



     16     would be to take a vote to accept the count of all



     17     the undisputed ballots that are listed here in the



     18     exhibit to lock those in, and then it would be



     19     appropriate to call on, in this case, the



     20     petitioner to make their case, their presentation



     21     on why they made that dispute and essentially what



     22     their ask of the Commission is.  Respondent would



     23     then be given an opportunity to be heard.  And then



     24     there would be a chance for a motion, discussion by



     25     the Commission to vote on that dispute and
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      1     essentially what should be done about it, should



      2     that ballot be counted, whatever the result of the



      3     dispute in either way.



      4          I'm going to then turn it over to Co-Director



      5     King, the majority counsel, as he is the expert



      6     counsel that has actually done a general recount --



      7     I have not; this is my first time -- to add on to



      8     and make any corrections to my understanding of the



      9     guidelines.



     10          MR. KING:  Madam Chair, members of the



     11     Commission, thank you, Matthew, for that very



     12     helpful and kind introduction.  Of course, the



     13     Commission just completed its action with regard to



     14     the undisputed ballots, and so the Commission now



     15     moves into the phase of resolving disputes.



     16          Under the guidelines, the Commission begins by



     17     considering disputes raised by the petitioner,



     18     Mr. Henry, and, I think, in the roughly



     19     alphanumeric order that Matthew described.  It



     20     would be helpful for State Board of Accounts to



     21     identify the specific precincts in that order so



     22     that the parties can then come forward and present



     23     their evidence and arguments to the Commission.



     24          SECRETARY SULLIVAN:  So at this point, State



     25     Board of Accounts will present precincts with
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      1     ballots challenged by the petitioner, Mr. Henry,



      2     and then go through those individually with



      3     counsel.  So we will turn it back over to Kendra.



      4          MS. LEATHERMAN:  As requested, we will start



      5     in Brown County, and the first precinct with a



      6     dispute by Candidate 1 is Hamblen 2, and it is



      7     Exhibit No. 17.



      8          MR. SICUSO:  Would it be permissible to allow



      9     the petitioner time today to decide whether they



     10     wish to continue their dispute?  Because I believe



     11     State Board of Accounts and I personally would be



     12     fine to move forward if there's no further dispute.



     13          SECRETARY SULLIVAN:  So call on Mr. Henry.



     14     Would you like to --



     15          MR. HENRY:  Pardon me, Madam Secretary.  One



     16     moment.



     17          Madam Secretary, as a point of order, in our



     18     response today for the two questions we wish to put



     19     before the Commission, this particular precinct



     20     wasn't one of those.  So as a point of order, are



     21     we going to have to verify each of these as we go



     22     through to say there's no challenge?



     23          MR. KOCHEVAR:  Yes.



     24          MR. KING:  Madam Chair, if I could, and



     25     Matthew may wish to add, the guidelines permit the
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      1     consolidation of ballots that have essentially



      2     identical issues.  And I think in the communication



      3     received that you referenced, there was no explicit



      4     withdrawal by yourself regarding those disputes,



      5     and so if you wish to withdraw any disputes at this



      6     time for this and ballots that fall into that same



      7     issue, then the Commission could certainly



      8     entertain that motion and act accordingly.



      9          MR. KOCHEVAR:  Yes.  Essentially Counsel



     10     King's and my advice to the recount director when



     11     this was discussed about Mr. Henry's email was to



     12     take a conservative view of it to essentially say



     13     that he just identified those two particular issues



     14     that he was going to bring up but didn't want to



     15     foreclose on any of the other precincts where they



     16     raised disputed ballots until such a time that he



     17     informed now the Commission that they're willing to



     18     waive those disputes and allow those ballots to be



     19     added into the totals based on the findings.



     20          So my assumption will be anything that was



     21     counted as valid would be added into the recount



     22     total; anything that would be invalid, they would



     23     be an invalid ballot and not part of the count.  So



     24     we wanted to make sure that they definitively said



     25     which ones they wanted to do, and I think the
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      1     opportunity is now for them to identify which



      2     precincts they're willing to forego, which should



      3     then cut down on the amount of issues that have to



      4     be discussed.



      5          MR. KING:  I would agree entirely with



      6     Mr. Kochevar's remarks and think it might be



      7     helpful in this case for State Board of Accounts to



      8     identify the ballots that fall into this



      9     classification that may be subject to withdrawing



     10     of the dispute.



     11          MR. SICUSO:  I think it would be easier if the



     12     petitioner identified which ballots he wishes to,



     13     and then we could eliminate through the process



     14     there.  We could refer to his email or give him an



     15     opportunity now to clarify which ballots he wishes



     16     to discuss.



     17          MR. HENRY:  So as a point of order, we're on



     18     Hamblen 1, Form 1; is that right?



     19          SECRETARY SULLIVAN:  Mr. Henry had a question



     20     on what precinct.



     21          MR. SICUSO:  We can go wherever you'd like to



     22     go.



     23          MR. HENRY:  So which precinct was on the floor



     24     when we started this?



     25          MS. LEATHERMAN:  We were actually at
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      1     Hamblen 2.



      2          MR. HENRY:  Hamblen 2.



      3          MR. SICUSO:  But if you'd like to go



      4     Hamblen 1, that's fine.



      5          MR. HENRY:  Okay.  So should I address the



      6     podium?



      7          SECRETARY SULLIVAN:  That would be great.



      8          MR. HENRY:  Thank you.  Madam Secretary,



      9     members of the Commission, my name is David Henry,



     10     H-e-n-r-y.  I'm chairman of Monroe County



     11     Democratic Party and petitioner in this recount.



     12          I'd like to raise, based on the discussion we



     13     just had, the precinct Hamblen 1 in Brown County,



     14     Form 1.  That was not included in the initial



     15     response, but given the opportunity to discuss



     16     Hamblen 1 today, I'm going to avail myself of that



     17     opportunity.



     18          In that particular Form 1, the challenge that



     19     we have here is it appears there are 12 more



     20     ballots found on page 3 than on page 1 of that



     21     form.  This was not something that we were planning



     22     on testing today, but with the opportunity to



     23     address it, we feel that, as we discussed in our



     24     other petition pieces, that it's an example it is a



     25     near impossibility of figuring out who voted for
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      1     whom in a particular precinct given the form.



      2          So that would be the question I would put



      3     before the body to consider rejecting Hamblen 1 due



      4     to the report out as to whether the 12 ballots



      5     reported are 12 more on page 3 than on page 1.  I



      6     do not have a copy of it, but it appears that



      7     counsel does.  Thank you.



      8          MR. SICUSO:  So the one point where I could



      9     just raise, my understanding of what you're



     10     indicating is you're not challenging particular



     11     ballots, but the overall precinct as a whole.



     12          MR. HENRY:  Correct, due to the fact that we



     13     have a form that suggests there are 12 more ballots



     14     on page 3 than page 1 of that particular exhibit.



     15          MR. KOCHEVAR:  So there is a reference to



     16     this, at least how I view it -- and I'll turn it



     17     over to Co-Director King -- in statute in regards



     18     to throwing out an entire precinct's count in a



     19     recount.  That can be found at Indiana Code



     20     3-12-11-17.7(c), as in cat.  It provides -- and I'm



     21     just going to read it verbatim because it's only



     22     two subdivisions.  It provides that "If:  A party



     23     to the recount presents evidence of fraud,



     24     tampering, or misconduct affecting the integrity of



     25     the ballot within a precinct; and (2) the
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      1     commission determines that the fraud, tampering, or



      2     misconduct within that precinct was so pervasive



      3     that it is impossible for the commission to



      4     determine the approximate number of votes that each



      5     candidate received in that precinct; the commission



      6     may order that none of the ballots from that



      7     precinct be counted."



      8          So the first step here would be for petitioner



      9     who is raising that to present evidence of fraud,



     10     tampering, or misconduct that affects the integrity



     11     of the ballots within that precinct.



     12          I'll turn it over to Mr. King to add on.



     13          MR. KING:  Thank you, Mr. Kochevar.  I agree



     14     entirely with your analysis of the pertinent



     15     statute.  And just for procedurally, since we're



     16     starting this process, this is an opportunity for



     17     Mr. Henry, the petitioner, to make his arguments on



     18     this point and then attorney for respondent,



     19     Ms. DeWester, would have an opportunity to address



     20     the Commission on these issues as well.



     21          MR. HENRY:  To further our discussion, based



     22     on the citation of the Indiana Code in Chapter



     23     3-12-11-17.7, the matter of misconduct we find if



     24     we're going to have the guidelines in a particular



     25     precinct in Brown County, that it is one of many
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      1     exemplars that we will talk to in terms of



      2     contested pieces of today's petition on trying to



      3     figure out who voted for who in Brown County, which



      4     is the question on the table.  The form indicates,



      5     in our view, a discrepancy.



      6          It is not an indication of misconduct by the



      7     Recount Commission or the director.  In fact, if



      8     not for their work in identifying some discrepancy



      9     in that township, we would be unaware of the defect



     10     that occurred in the election -- or potential



     11     defect that occurred in the election.



     12          So in terms of the remedy for that, I think



     13     Mr. Kochevar has identified a different remedy for



     14     that.  However, given this was an opportunity to



     15     present and discuss this particular precinct today



     16     rather than be fully briefed on it just raises a



     17     consideration point as to evidence of overall



     18     potential misconduct in the Brown County Clerk's



     19     Office in the execution of this election.



     20          But that concludes my remarks on that



     21     particular statement, and, of course, we'll give



     22     counsel an opportunity to respond to that.  Thank



     23     you.



     24          SECRETARY SULLIVAN:  Ms. DeWester, would you



     25     like to respond?
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      1          MS. DeWESTER:  Sure.  Good morning.  My name



      2     is Samantha DeWester.  I am counsel for the



      3     respondent.  S-a-m-a-n-t-h-a, D-e-W-e-s-t-e-r.



      4          In response to the claims of having a precinct



      5     thrown out in its entirety, there was no contest



      6     that was filed here challenging or requesting



      7     precincts or a review of any type of election.



      8     This was a manual recount, which was done.



      9          Referring to missing ballots and things that



     10     could allude to fraud, as you all know, Commission,



     11     the level of fraud, misconduct is extremely high.



     12     Missing ballots don't raise to that level, and to



     13     disenfranchise an entire precinct of individuals



     14     who voted because they can't find ballots makes



     15     zero sense whatsoever.



     16          So based on the statutes that you previously



     17     cited, the fact that no contest was filed, the fact



     18     that this doesn't raise to the level of fraud, and



     19     even still -- I've alluded to in our



     20     communications, even if we just give you those, you



     21     still don't win this election.  So I would ask that



     22     the Commission deny any request to toss out an



     23     entire precinct or, by and large, an entire swath



     24     of voters due to a missing ballot issue.



     25          SECRETARY SULLIVAN:  Thank you.
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      1          Commission members, do you have any questions



      2     of counsel?



      3          MR. WYNN:  I don't.



      4          MR. CLAYTOR:  If I could, I don't know if this



      5     is a statement or a question, but I'll have our



      6     counsel address it.  Procedurally, there was no



      7     dispute filed on Hamblen 1.  We voted and accepted



      8     the vote in Hamblen 1 in our prior motion.



      9          MS. LEATHERMAN:  I don't want to interrupt



     10     you, Commissioner Claytor, but I'm feeling



     11     compelled to.



     12          MR. CLAYTOR:  Okay.



     13          MS. LEATHERMAN:  To be clear, the petitioner



     14     did not have any disputes in Hamblen 1.  They did



     15     not identify any exhibits in Hamblen 1.  However,



     16     there is a ballot that we determined invalid at the



     17     request of the recount director, and so that has



     18     been identified as Exhibit 20.  And that is not



     19     necessarily a dispute, but it is something for the



     20     Commission to consider.  And it does appear on our



     21     exhibit list, Form 6.  So I don't know if that



     22     clarifies.



     23          MR. SICUSO:  And I can elaborate a little bit



     24     on that.  There's a handful of ballots that we



     25     found that clearly under statute, and the citation
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      1     is 3-12-1-13, which are absentee ballots that state



      2     statute clearly requires have two initials on the



      3     ballot.  If we found those ballots and a party did



      4     not challenge those, I made an exhibit and



      5     considered it an invalid ballot.  It was not



      6     counted.  So that is the only ballot that was, in



      7     this precinct, withheld and therefore not



      8     officially voted on earlier when you accepted the



      9     others.



     10          MR. CLAYTOR:  I understand that.  However, the



     11     motion on the floor in the past was to accept the



     12     tally in all precincts where there was no disputed



     13     ballot.



     14          MR. SICUSO:  Right.



     15          MR. CLAYTOR:  That was not a disputed ballot.



     16     In order to open this precinct, I believe we'd have



     17     to reconsider our prior motion to change something



     18     in that precinct.  But I have not heard anything



     19     about finding ballots, which we find in a whole lot



     20     of recounts.  I've been in a lot of recounts, and



     21     that's not an unusual occurrence.  This seemed like



     22     an unusual county in terms of ballots gone, finding



     23     ballots, whatever else.  That's not fraud directly



     24     unless there's evidence presented of fraud.  I did



     25     not hear any evidence presented of fraud.
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      1          And therefore, I would like to make a motion



      2     to deny the petitioner's request to take away this



      3     precinct.  I don't know if that's properly worded



      4     as a motion.



      5          MR. KING:  Madam Chair, members of the



      6     Commission, I think Commissioner Claytor has



      7     expertly and accurately framed the motion.



      8          MR. WYNN:  Just as it relates to this



      9     precinct?



     10          MR. CLAYTOR:  Correct.



     11          MR. WYNN:  I would second.



     12          SECRETARY SULLIVAN:  Okay.  So we have a



     13     motion on the floor to deny a motion to rescind



     14     this precinct.  So I would ask that our Commission



     15     members vote, and for those that vote in favor,



     16     please say "Aye."



     17          MR. WYNN:  Aye.



     18          SECRETARY SULLIVAN:  Aye.



     19          MR. CLAYTOR:  Aye.



     20          SECRETARY SULLIVAN:  So we have that 3 to 0 to



     21     not move forward on Hamblen 1.



     22          So at this time, I believe, Mr. Henry, do you



     23     have -- or do you need -- because he was going to



     24     share with us Hamblen 2.



     25          MR. HENRY:  So I guess, again, point of order
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      1     for the body so I'm understanding our process, the



      2     petitioner only has the two exhibits we presented



      3     otherwise today.  And so, again, procedurally I'm



      4     happy to address those as we get to them in this



      5     recitation going through each precinct, but until



      6     that point, we have no other exhibits to present on



      7     precincts in Brown County other than the two that



      8     were presented to the Commission.



      9          MR. SICUSO:  Would it be appropriate to see if



     10     the petitioner would like to formally withdraw any



     11     other ballots that were previously challenged and



     12     then move on to the other two he'd like to address?



     13          MR. KING:  Yes.



     14          MR. HENRY:  The petitioner makes that motion



     15     to withdraw on the other precincts in Brown County



     16     except for the two I wish to address today.



     17          MR. WYNN:  I would move that we accept



     18     petitioner's request.



     19          MR. CLAYTOR:  Do we need to accept the tally



     20     in each of those?



     21          MR. KING:  Correct.



     22          SECRETARY SULLIVAN:  And then we would add



     23     that to what we've already accepted.  So would you



     24     provide --



     25          MR. SICUSO:  I think it's hard to identify
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      1     exactly which ones until we know what he'd like to,



      2     so if you could identify which precincts and



      3     county.



      4          MR. HENRY:  As referenced in the communication



      5     to the director on Friday, looking at the precinct



      6     Jackson 4 in Brown County, Exhibit 6, and the



      7     Van Buren precinct in Brown County, Form 1, not the



      8     ballots specifically but Form 1.



      9          MR. SICUSO:  So then I think what that means



     10     is all precincts other than Jackson 4 and -- what



     11     was the other one?



     12          MR. HENRY:  Van Buren, Form 1 in its entirety.



     13          MR. SICUSO:  -- Van Buren 1 in Brown County



     14     should be accepted as valid ballots accepted by the



     15     State Board of Accounts.



     16          MR. WYNN:  I would amend my motion to grant



     17     the request and to accept those ballots.



     18          MR. CLAYTOR:  I'll second.



     19          SECRETARY SULLIVAN:  So we have a motion on



     20     the floor.  All Commission members in favor please



     21     vote "Aye."



     22          MR. WYNN:  Aye.



     23          SECRETARY SULLIVAN:  Aye.



     24          MR. CLAYTOR:  Aye.



     25          SECRETARY SULLIVAN:  Thank you.  And proceed
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      1     to those two that are in conflict, then.



      2          MR. HENRY:  Thank you.  And thank you again



      3     for your time this morning.  I hope we expedited



      4     some of this today with that motion.  But we do



      5     have two other matters that I'd like to present.



      6     For the record, my name is David Henry.  I'm the



      7     petitioner and chair of the Monroe County



      8     Democratic Party.



      9          I'm joined today by Democratic candidate for



     10     House District 62 Penny Githens.  Our manager for



     11     the recount and my observer, Dee Owens, who is here



     12     as well, attended all of the live proceedings as



     13     relates to the recount efforts last week.



     14          I want to thank you for consideration of the



     15     exhibits and their implications and ensuring that



     16     every lawful vote that was cast was counted in the



     17     2022 election in Brown County.



     18          Our first exhibit is from Jackson 4 in Brown



     19     County, and that's Exhibit 6.  The ballot was



     20     declared invalid as a non-Election Day ballot due



     21     to a lack of two sets of initials.  And if you view



     22     the ballot, you'll see a mark at the top of the



     23     initial box like a mark you would make with a pen



     24     that the ink stopped freely flowing but, in our



     25     view, continued at the end of that mark and came
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      1     through at the end.  We contend, in this particular



      2     ballot, there is a mark there and, therefore, the



      3     ballot should be counted in favor of Penny Githens



      4     in that race.



      5          However, we discussed a little bit of the



      6     challenge that we faced in the overall activities



      7     of Brown County, this lack of initials as an



      8     exemplar of a larger problem we saw in Brown County



      9     that started after the work of the SBOA where the



     10     top line not initialed on those ballots cost



     11     Ms. Githens numerous votes, Mr. Hall too, that top



     12     line in that particular county because the clerk of



     13     courts in that county is a Republican, there's a



     14     Republican box on the initial box, and it's missing



     15     on too many ballots, Democratic ballots mostly.



     16          Now, the question is really maybe one or two



     17     mistakes on Election Day, someone misses an



     18     initial, that's a mistake, maybe that's a Mulligan.



     19     But what we're looking at here in some cases in



     20     Brown County is nine ballots that had a missed



     21     initial in that particular -- in the particular



     22     precinct of Van Buren.  And this could be



     23     considered a pattern.  We think it is a pattern of



     24     either gross negligence or willful ignorance, i.e.,



     25     the training of the Election Day clerk, or an
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      1     activity that would suggest misconduct in the



      2     particular precinct.



      3          The second exhibit -- so if we set aside the



      4     first exhibit, just looking at the ballot for its



      5     initial marks and then considering that on its own



      6     merit, it takes us really to the second exhibit,



      7     which is the Van Buren precinct in Brown County,



      8     Form 1.  The challenge we have is whether or not



      9     there was disenfranchisement of voters in Brown



     10     County as indicated by this missing initial set.



     11     But the other challenge we face is one that the



     12     SBOA discovered in its work, which is the



     13     misplacement and loss of 17 paper ballots that were



     14     unable to be verified through the manual recounts



     15     the petitioner asked for.



     16          Now, on Tuesday, the commission -- or the



     17     committee director -- I'm sorry -- the recount



     18     director and the SBOA arrived in Brown County.  The



     19     initial find in the cage, the impounded ballots



     20     that were caged and impounded by State Police, was



     21     there were 261 ballots missing that morning that



     22     could not be counted -- or found in the correct



     23     envelopes there that morning.  Ms. DeWester,



     24     counsel for the respondent, and Ms. Owens, my



     25     observer, called down to the Brown County jail cage
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      1     to discuss the essentially missing 261 ballots.



      2          Later that morning, the SBOA staff went



      3     through every box, every bin, every bag looking for



      4     the ballots for Brown County.  More were found in



      5     wrong precinct bags, while one vote that was never



      6     pulled from an absentee ballot envelope was found.



      7     That vote was never counted on November 8th.  More



      8     ballots were found, bringing the loss down to 91



      9     later that morning.



     10          SBOA then had to go through all the ballot



     11     bags and sort trying to find the additional missing



     12     ballots.  It took them nearly an hour to find 39



     13     provisional ballots, which were still attached to



     14     their envelopes, well, mostly attached to their



     15     envelopes.  Four had no envelopes at all, and our



     16     understanding is the Brown County clerk had the



     17     rest attached as a matter of protocol and they were



     18     thrown out.  So this relates again to the precinct



     19     Form 1 in Van Buren.



     20          So after all ballots that should be in the



     21     cage were allegedly identified, Director Sicuso,



     22     Ms. DeWester, Ms. Owens, Jennifer Gauger of SBOA,



     23     and two State Police officers then drove around



     24     Brown County to county government office buildings



     25     searching the counsel chambers, searching the
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      1     commissioner's office to try to find the last of



      2     the 17 votes in case the missing ballots might be



      3     found there.  The head of the county election board



      4     in Brown County, Mark Williams, provided a rundown



      5     of the procedures from election night, which



      6     included the transporting of ballots in the trunks



      7     of various cars to the jail for storage.



      8          I want to be clear at this point that, without



      9     the recount as petitioned and the work of the SBOA



     10     and the recount director, we would not have known



     11     about the defects that seem to be occurring in



     12     Brown County where ballots are misplaced,



     13     mislabeled, mis-stored, and, in the case of 17



     14     paper ballots, lost.  What that means for our



     15     petition today is that, in asking for a manual



     16     recount, we do not have a manual recount of 17



     17     ballots.  Those are 17 voters whose voices will not



     18     be heard in this recalculation, tabulation of those



     19     results.



     20          Ms. Owens repeatedly raised objections to the



     21     development of the last 17 ballots not being found,



     22     asking to have the ballot copies printed from the



     23     machines -- in this county they're optical scan --



     24     only to be told by the recount director that those



     25     really aren't legal ballots; those are a picture of
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      1     the ballot.  They're not the actual tangible



      2     ballots to be counted.  And I agree with that



      3     assessment, but then we can't count those ballots



      4     in that precinct.  We then asked about printing



      5     from the poll books to see what was missing and



      6     were denied.



      7          So the bottom line here is that the votes were



      8     counted or they wouldn't be counted in Election Day



      9     tallies, so that's not sufficient to meet the



     10     request of granting the petition, which, by the



     11     way, was not cross-petitioned by respondent, to



     12     have a variation on a manual recount of the paper



     13     ballots.  So we don't really know those intents of



     14     those 17 ballots.  Those are votes that are already



     15     lost in the cycle.



     16          We find that this is an ongoing problem with



     17     the Brown County Clerk's Office, which many of the



     18     issues in Brown County are known as far back as



     19     June 2020.  The primary in 2020 had 122 absentee



     20     ballots that were without proper initials in that



     21     election.  The County Board of Elections voted to



     22     accept those at the time.  The clerk did retain an



     23     attorney in that particular case, which I'm sure



     24     you're aware of that instance.  But it is yet



     25     another example in another election cycle where
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      1     Brown County failed to produce an accurate number



      2     of the count in that election.  I just have a



      3     feeling that my successors as Monroe County party



      4     chair in the future for the next decade will be



      5     appearing before this body asking a lot of



      6     questions about what went on in Brown County that



      7     day.



      8          Everywhere recount personnel turned, voters



      9     were disenfranchised in the state, either through



     10     lost votes, uninitialed ballots, or wrongly sorted



     11     provisional ballots.  Candidates may have gained or



     12     lost votes, but we really don't know at the end.



     13     The larger issue is the misconduct that this



     14     activity and the missing initials and missing



     15     ballots suggest going on in Brown County, not



     16     supervising, not training their personnel in the



     17     loss of ballots, not properly storing ballots, and



     18     the list goes on here.



     19          We understand, as Ms. DeWester suggests, that



     20     disenfranchising votes is a serious question, but



     21     we would say that any voter's right to cast a



     22     ballot and have it counted, whatever the party, is



     23     not a partisan question.  And so our petition still



     24     reflects the spirit of why we filed it, which is to



     25     ensure every lawful vote is counted in an election.
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      1     The gross negligence and willful ignorance that are



      2     on display here in Brown County make that very hard



      3     to address.



      4          So therefore, as has been mentioned, there



      5     are, of course, remedies under Indiana Code, severe



      6     as it may seem, that the Commission is entitled to



      7     take when it comes to misconduct in elections in a



      8     county.  Bottom line is the Van Buren precinct,



      9     Form 1, we're never going to know what that



     10     precinct really looks like for a true count.  And I



     11     would hope that we would set aside the interest of



     12     expediency on this matter and take a look at that



     13     county and that precinct with more scrutinizing



     14     eyes today.



     15          In any case, I thank you all for your time in



     16     order to ensure that lawful votes are cast and



     17     counted in our state.  It's hard work.  It's been



     18     hard work for this Commission, for the folks that



     19     work in elections county by county.  But with those



     20     two exhibits, that concludes my statements and



     21     remarks.  Thank you.



     22          SECRETARY SULLIVAN:  Thank you.



     23          MR. HENRY:  As a point of order, Madam



     24     Secretary, is it possible to submit public comment



     25     or letters in this hearing or is that typically not
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      1     the case?



      2          SECRETARY SULLIVAN:  Typically not.



      3          MR. HENRY:  Thank you.



      4          SECRETARY SULLIVAN:  At this time we will have



      5     Ms. DeWester and then Commission directors.



      6          MS. DeWESTER:  Thank you.  There's a lot to



      7     unpack in that argument and lots of legal terms



      8     thrown around with the assumption, I think, of



      9     confusing some people on this Commission.  I have



     10     done, as a lot of you know, many, many, many



     11     recounts statewide and locally.  There are



     12     discrepancies found, as there were in this



     13     election, in every single county we counted.  There



     14     are always discrepancies that are found, whether



     15     electronic or by human error.



     16          I am kind of befuddled by the fact that we



     17     call nine ballots missing initials a pattern out of



     18     about 12,000.  I think it is our duty to make sure



     19     that people's votes are counted and the law is



     20     upheld pursuant to Title 3, which we have done



     21     here.  I don't think it's a pattern.



     22          Brown County is an easy target because there



     23     were some odd issues.  And let's be clear.  We



     24     didn't go in searching, guns ablazing, looking for



     25     ballots.  We were walked over to look at the office
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      1     where they were counted to make sure nothing was



      2     there and driven right back to where the ballots



      3     were impounded.  This wasn't some hours-long,



      4     day-long process.  It was that simple.  We were



      5     looking for ballots, and all the meantime SBOA is



      6     counting ballots and opening all of the sealed bags



      7     that all election materials were put in.



      8          And it started at 261.  It was whittled down



      9     to 17 because ballots were put, as you guys all



     10     know, as an elected official, you know how -- if no



     11     one's worked the polls here, you might want to



     12     start there.  Working the polls, people are



     13     throwing ballots in what they think are the proper



     14     bags.  No one anticipates a recount.  It's only



     15     when you get into a recount you realize, wow, this



     16     is a lot of work.  It's a lot of work, a lot of



     17     humans are involved, lots of hands touching, and



     18     mistakes are made.



     19          So we got down to 17 missing ballots.  The



     20     fact is, they were counted.  They weren't not



     21     counted.  They were counted because they're in the



     22     total.  We just don't know if I could have



     23     challenged any of those 17 because of the same



     24     reasons that we've challenged the rest of them,



     25     that they're missing initials.
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      1          And having people -- Brown County uses a



      2     voting system.  The clerk was challenged, and this



      3     is her last term, is my understanding.  They have



      4     an electronic voting system they don't use.  The



      5     election board voted to use all manual, hence, why



      6     there was so much paper, stacks of paper.



      7          Every single precinct and every single county



      8     looked at, there was some issue.  Jackson County



      9     had the smallest.  It was an electronic issue.



     10     There were two ballots that were counted.  It was



     11     two down, one from each of the candidates.  Numbers



     12     change in recounts.  It happens.  The machine



     13     sucked one in twice.  Did it not count?  We don't



     14     know.  But that's why we do recounts.



     15          And we have the numbers, we have the evidence,



     16     we have the information.  There is no gross



     17     negligence.  There is no misconduct fatal error on



     18     behalf of the clerk of Brown County.  We're talking



     19     about nine misinitialed ballots and whether



     20     they're -- to make it a partisan matter is giving a



     21     lot of credit to people working on Election Day who



     22     are extremely busy or sending out absentee ballots.



     23     That would be a huge undertaking, and it's



     24     reminiscent of a prior election nationwide here for



     25     me.
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      1          At this point, I would ask you deny any of



      2     their challenges throwing out any of those.  And,



      3     again, if I concede and say, fine, take all 17,



      4     they still lose, so I'm unclear what we're doing



      5     here.  I'm not for disenfranchising voters.  I'm



      6     about following the law, which is what the SBOA



      7     did, which is what we're doing here, and not



      8     scaring everybody with some weird tactics of the



      9     clerk and whomever in some gross negligence issue



     10     in Brown County.



     11          So I thank you for your time.



     12          SECRETARY SULLIVAN:  Thank you.



     13          Mr. Sicuso, do you have any information on the



     14     invalid?



     15          MR. SICUSO:  Yeah.  So maybe we do start with



     16     the first, Jackson 4, that first dispute, and go in



     17     order from there, if that's all right.  I have the



     18     original ballot, if I can bring it up and approach,



     19     and you guys can view the initial issue.



     20          SECRETARY SULLIVAN:  Sure.



     21          MS. LEATHERMAN:  So since it's been a while



     22     since we talked about what the original



     23     determination was, this was an absentee ballot, did



     24     not have both signatures.  We determined it was



     25     invalid, and had it been valid, it would have been
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      1     for Candidate 1, Ms. Githens.  So this is an



      2     invalid ballot, so therefore, it is not in the



      3     overall SBOA count, just to clarify.



      4          MR. SICUSO:  My understanding, if you were to



      5     grant the petitioner's motion on this and to count



      6     the ballot, it would have to be added in because we



      7     counted it invalid and not in the tally.



      8          MR. KOCHEVAR:  Can I ask a question of the



      9     recount director for clarity?  Or actually also



     10     Kendra.  In the report, for Jackson 4, Van Buren 1



     11     only, in your section of disputed invalid ballots



     12     tallied by State Board of Accounts, you have



     13     Jackson 4, four ballots for Githens, one ballot for



     14     Hall in Jackson 4, and then two ballots for Githens



     15     in Van Buren 1.  Could you go through if -- they're



     16     all a little bit different, but are they signature



     17     issues or initialing issues?



     18          MS. LEATHERMAN:  I will look.



     19          MR. KOCHEVAR:  And the other question I have



     20     is that the ballot that was passed around, how many



     21     of those ballots are Election Day ballots, how many



     22     of those are absentee ballots?  And you can tell



     23     because it will say "Absentee Ballot" on the ballot



     24     itself.  I believe that is an Election Day ballot



     25     that you passed around, if I'm not mistaken.
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      1          MS. LEATHERMAN:  It was not.  They look all



      2     the same.  In Brown County, they all look the same.



      3          MR. KOCHEVAR:  They do?



      4          MS. LEATHERMAN:  They do.



      5          MR. KOCHEVAR:  There is no ballot that says



      6     "Absentee Ballot" on it?



      7          MS. LEATHERMAN:  Not that I'm aware in Brown



      8     County.  They look all the same.



      9          MR. KOCHEVAR:  If I may, I only mention that



     10     because the counting standards under 3-12-1 have



     11     two different standards in regards to initials for



     12     Election Day ballots and absentee ballots.  Brad



     13     can -- I don't remember the exact section of that



     14     law, but when it comes to absentee ballots, if the



     15     two sets of initials are not on there, under law,



     16     they can never be counted, even by this Commission.



     17     The state law just prohibits it.



     18          When it comes to Election Day, while they may



     19     be tossed out by the precinct election board when



     20     they review the ballots and not count them, they



     21     can be revived, and the Commission does have the



     22     ability to count that ballot, even absent those two



     23     initials.



     24          But unless there was other documentation,



     25     usually it's pretty clear on what's an absentee
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      1     ballot and what's a general election ballot



      2     because, under law, it would say "Absentee Ballot"



      3     on it at the top in its title, so we'd be able to



      4     know.  If that's not there, hopefully there was a



      5     better organization by Brown County and we know



      6     which ones are absentee ballots and which ones are



      7     Election Day ballots because, if there are some



      8     Election Day ballots there, then, yes, there can be



      9     a vote, discussion if you want to take that from



     10     being invalid to valid, but if not, then that may



     11     be an issue.



     12          MS. LEATHERMAN:  Matt, can you hold up the



     13     ballot itself.  That one, I know there's been a lot



     14     of discussion about how things were or were not



     15     organized in Brown County.  Our original documents



     16     that I'm looking at here reference this particular



     17     one as an absentee ballot, and I would say some



     18     additional evidence to that, as you see, that one



     19     has been folded like it's been folded in an



     20     envelope.  So, again, the Commission can decide



     21     what they want, but for consistency's purposes, I



     22     think that --



     23          MR. SICUSO:  This is about we identified, on



     24     behalf of the recount director, as being invalid



     25     because it was absentee and we had looked at that
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      1     mark not as initials.  So I think we wanted to



      2     bring it forth, and the petitioner obviously is



      3     calling for a judgment call on that.  If you



      4     consider that an initial, I suppose it could be



      5     counted as a ballot for Candidate Githens.  My



      6     determination is that it was not.



      7          MR. KING:  Madam Chair, members of the



      8     Commission, I concur with Mr. Kochevar's analysis



      9     and presentation.  I'll just add for the record



     10     that the statute that makes the absence of a



     11     bipartisan set of initials a fatal error is



     12     3-12-1-13.  And so in the absence of initials of



     13     both parties' representatives, then Mr. Kochevar's



     14     statement is correct.  The Commission could not,



     15     under the law, count that ballot.



     16          SECRETARY SULLIVAN:  Thank you.



     17          Any discussion from the Commission members?



     18          MR. WYNN:  No.



     19          MR. SICUSO:  So I think we would just need to



     20     determine if we were to grant or deny the



     21     petitioner's motion on this particular ballot to



     22     count it.



     23          SECRETARY SULLIVAN:  So is there a motion from



     24     the Commission to deny or grant the petition for



     25     this ballot?
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      1          MR. WYNN:  I would move to deny the petition



      2     on this ballot.



      3          MR. CLAYTOR:  Second.



      4          SECRETARY SULLIVAN:  Thank you.  We have a



      5     motion on the floor open for vote to deny the



      6     petition for this particular ballot.  All those



      7     Commission members in favor of the motion please



      8     vote "Aye."



      9          MR. WYNN:  Aye.



     10          SECRETARY SULLIVAN:  Aye.



     11          MR. CLAYTOR:  Aye.



     12          SECRETARY SULLIVAN:  Thank you.  It passes.



     13          MR. SICUSO:  I think the only remaining



     14     matter, then, is with respect to the petitioner's



     15     motion with respect to Form 1 for Van Buren 1 in



     16     Brown County.  My understanding is essentially it's



     17     a similar argument to the first motion made by



     18     Mr. Henry with respect to the entire precinct.



     19          I can answer any questions that the Commission



     20     may have with respect to what we and the State



     21     Board of Accounts and the State Police did in Brown



     22     County to locate missing ballots.  Happy to go into



     23     detail, but rather than repeat everything,



     24     essentially the facts that were portrayed on the



     25     record so far are accurate.  We spent a substantial
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      1     amount of time.



      2          And much credit to the State Board of Accounts



      3     and the State Police for being available to have



      4     people in multiple places at multiple times always



      5     watching the impounded materials.  It was really a



      6     great effort to really search high and low for



      7     every ballot.  And ultimately, my sense was we left



      8     there having done a very diligent search and count



      9     of every single legal ballot we could possibly



     10     find, and we had to call it at some point.  So that



     11     was my judgment.  We moved on at that point and



     12     closed those precincts.



     13          And we do have one ballot.  So there's one



     14     ballot with respect to Van Buren 1 which was



     15     challenged by the petitioner, and this is an



     16     Election Day ballot which lacks two initials.  But



     17     I did not determine that to be invalid.  We counted



     18     it as a vote for Candidate Hall.  So I can hand



     19     this to you if you'd like, but our position was



     20     that it should be a valid ballot.  So my



     21     understanding of what the petitioner is asking is



     22     we might need to make a judgment on this particular



     23     ballot as well.  I can bring it up for your review.



     24          SECRETARY SULLIVAN:  Thank you.  So, of



     25     course, we have an Election Day ballot to consider
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      1     in Van Buren.



      2          MR. KING:  Madam Chair, members of the



      3     Commission, following up on Mr. Kochevar's earlier



      4     presentation with regard to this issue, Election



      5     Day ballots are subject to different standards of



      6     scrutiny than absentee ballots.



      7          Under Indiana Code 3-12-11-12, with the



      8     exception of the rule we just referenced, "...a



      9     ballot that's been marked and cast by a voter in



     10     compliance with this title but may otherwise not be



     11     counted solely as the result of the act or failure



     12     to act of an election officer may nevertheless be



     13     counted in a proceeding under IC 3-12-11 unless



     14     evidence of fraud, tampering, or misconduct



     15     affecting the integrity of the ballot is presented



     16     by a party to the proceeding.  Subsection (c), "The



     17     act or failure to act of an election officer is not



     18     by itself evidence of fraud, tampering, or



     19     misconduct affecting the integrity of the ballot."



     20          SECRETARY SULLIVAN:  Any discussion by



     21     Commission members or Matthew?



     22          MR. CLAYTOR:  Madam Chair, first, just a



     23     comment which will eventually address that ballot.



     24     I've been doing recounts since '86, so I do have a



     25     little bit of experience, and there's always found
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      1     ballots.  There are almost never, or at least



      2     rarely, missing ballots of more than one, if that.



      3     I find 17 ballots just not existing, in the future,



      4     you want to shake the clerk quite hard for



      5     apparently their way of educating their people.  I



      6     find it outrageous that there are missing ballots



      7     of any amount, but starting out with a large number



      8     and carving it down to 17 is still outrageous.  I



      9     find that absolutely terrible.



     10          I don't find it as evidence of Election Day



     11     fraud.  I would never in my life vote to throw out



     12     a precinct unless, you know -- I better watch what



     13     I say.  I just wouldn't throw out a precinct unless



     14     evidence of fraud is so pervasive that you can do



     15     nothing else.  And I think that's been this



     16     Commission's view since I worked on this



     17     Commission's recount in the 1986 elections.



     18          And, therefore, I would move that we accept



     19     the State Board of Accounts' count, their tally in



     20     this particular precinct, and that motion would



     21     assume then that that ballot counts.  So my motion



     22     is to accept the Board of Accounts' tally in this



     23     precinct.



     24          SECRETARY SULLIVAN:  Thank you.



     25          Anything to follow?
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      1          MR. WYNN:  I would just agree.  I don't



      2     believe we have evidence on the record today of



      3     fraud, tampering, or misconduct sufficient for us



      4     to consider throwing out a precinct, and I think



      5     the same standard applied to this ballot.  I agree



      6     with that analysis.  I think that's where we are



      7     today, so I would second the motion.



      8          SECRETARY SULLIVAN:  Thank you.  We have a



      9     motion on the floor for consideration of a vote to



     10     accept SBOA's count for this precinct.  All those



     11     Commission members in favor of the motion please



     12     vote by saying "Aye."



     13          MR. WYNN:  Aye.



     14          SECRETARY SULLIVAN:  Aye.



     15          MR. CLAYTOR:  Aye.



     16          SECRETARY SULLIVAN:  Thank you.  So that has



     17     passed, and I appreciate your comments.  Thank you.



     18          MR. CLAYTOR:  Similarly, I'll make a motion



     19     that we accept the State Board of Accounts' tally



     20     in Jackson.



     21          MR. WYNN:  Second.



     22          SECRETARY SULLIVAN:  We have a motion to



     23     accept the State Board of Accounts' tally for



     24     Jackson 4.  All Commission members in favor of the



     25     motion please vote by saying "Aye."
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      1          MR. WYNN:  Aye.



      2          SECRETARY SULLIVAN:  Aye.



      3          MR. CLAYTOR:  Aye.



      4          SECRETARY SULLIVAN:  Thank you.



      5          MR. SICUSO:  By my count, I think we've



      6     covered all precincts at this point through various



      7     motions, so, Counsel, next steps might include



      8     certification of the election.



      9          MR. KOCHEVAR:  I'm going to recommend one more



     10     motion.  I'm going to, just so that it's clear for



     11     the record, recommend that a motion be taken to



     12     essentially add in the entire counts for all the



     13     various Bloomington precincts that did have a



     14     dispute by the petitioner that has since been



     15     waived.  I don't think you had a motion for that,



     16     just so that we can get through Monroe.  Then that



     17     will make everything that has been considered valid



     18     on the sheet to be part of the recount certificate.



     19     So one more motion to cover all those remaining



     20     precincts.



     21          MR. KING:  Madam Chairman, members of the



     22     Commission, I would agree with Mr. Kochevar's



     23     suggestion to make it utterly clear so there's no



     24     ambiguity in the matter.



     25          SECRETARY SULLIVAN:  That's fair.  So,
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      1     Commission members, do you have a motion?



      2          MR. CLAYTOR:  I'll move that we accept the



      3     State Board of Accounts' tally in all precincts in



      4     Monroe County.



      5          MR. WYNN:  Second.



      6          SECRETARY SULLIVAN:  Thank you.  All



      7     Commission members in favor of the motion on the



      8     table please vote "Aye."



      9          MR. WYNN:  Aye.



     10          SECRETARY SULLIVAN:  Aye.



     11          MR. CLAYTOR:  Aye.



     12          SECRETARY SULLIVAN:  Thank you.  Passed.  And



     13     I think we have then put forward all precincts in



     14     the recount.



     15          MR. CLAYTOR:  Do we actually have a tally,



     16     Kendra?



     17          MS. LEATHERMAN:  We do.  Without too much



     18     difficulty, I can go through it a few different



     19     ways.  Since we did the last one in total of all



     20     nondisputes, how about I do a total tally of, I'm



     21     going to call them, previously disputed precincts.



     22     Does that make sense, by candidate?



     23          For the previously disputed precincts, for



     24     Candidate 1, Penny Githens, it was 3,691, and for



     25     Candidate 2, Dave Hall, it was 5,225.  And so,
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      1     therefore, it should match the original total we



      2     discussed in our report, which was for Candidate 1,



      3     Penny Githens, 12,963, for Candidate 2, Dave Hall,



      4     13,037.



      5          MR. KING:  Madam Chair, members of the



      6     Commission, the next item provided for by statute



      7     is, in fact, certification of the recount of votes



      8     cast.  I have a document prepared that sets forth



      9     the required elements for that certificate,



     10     including the number of votes for each candidate



     11     and the plurality for the candidate who received



     12     the most votes.



     13          So I will ask State Board of Accounts to once



     14     more provide the numbers and then the plurality.



     15          MS. LEATHERMAN:  So you just want me to give



     16     the total tally again, Brad?



     17          MR. KING:  Madam Chair, this would be for the



     18     certificate that would be transmitted in accordance



     19     with the statute to the House of Representatives



     20     so, therefore, should be the final total in this



     21     matter.



     22          MS. LEATHERMAN:  Okay.  So final total for



     23     Candidate 1, Penny Githens, is 12,963, and final



     24     total for Candidate 2, Dave Hall, is 13,037.



     25          MR. KING:  Which would give a plurality of?
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      1          MS. LEATHERMAN:  74.



      2          MR. CLAYTOR:  Do we need a motion to adopt?



      3          SECRETARY SULLIVAN:  Okay.  So thank you.



      4     That is the conclusion of the recount, and we will



      5     certify the election.



      6          MR. CLAYTOR:  Do we need to move to adopt?



      7          MR. KING:  Eventually.



      8          SECRETARY SULLIVAN:  Okay.  So I'm advised by



      9     counsels now that, upon the completion of our



     10     recount for an election of office, Indiana



     11     Code 3-12-11-18(a) requires that the Commission



     12     "(1) make and sign a certificate showing the total



     13     number of votes received in the precincts by each



     14     candidate for election to office; and (2) state in



     15     its certificate of the candidate who received the



     16     highest number of votes in the precincts for



     17     election to the office and by what plurality,"



     18     which we just did; and "(3) file its certificate



     19     with the Election Division."



     20          Further, under Indiana Code 3-12-11-20, this



     21     recount certificate supersedes all previous returns



     22     made in any form of the recounted votes.



     23          And finally, under Indiana Code 3-12-11-21, no



     24     later than seven days after the State Recount



     25     Commission completes a recount for state
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      1     legislative office, the Indiana Election Division



      2     is required to prepare two certified statements



      3     showing the number of votes that each candidate



      4     received.  The Election Division is then required



      5     to transmit one statement to the candidate



      6     receiving the highest number of votes for the



      7     office.  The Secretary of State is required to



      8     deliver the other statement to the presiding



      9     officer of the chamber in which the successful



     10     candidate is to be seated, which in this case is



     11     the Speaker of the House of Representatives.  The



     12     Speaker will then refer the statement for such



     13     action as the House considers appropriate.



     14          Okay.  In light of the result of the recount



     15     proceedings, there's a motion for the Commission to



     16     find a refund of the --



     17          MR. KING:  Excuse me, Madam Chair.  I think



     18     for purposes of the record, I can briefly read in



     19     the certificate, and then the Commission can move



     20     on to the minor administrative matters to wrap up



     21     its work.



     22          This is the Certificate of Recount of the



     23     Votes Cast for the Candidates for the Election of



     24     Indiana State Representative, District 62, at the



     25     November 8, 2022, General Election; In the Matter
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      1     of the Recount of the Election of Indiana State



      2     Representative, District 62, David Henry, in his



      3     capacity as Chairman of the Monroe County



      4     Democratic Party, Petitioner, v. Dave Hall,



      5     Respondent.



      6          "Whereas, under Indiana Code 3-12-11-18(a),



      7     the Indiana Recount Commission is required to make



      8     and sign a certificate following the completion of



      9     a recount;



     10          "Whereas, this certificate:  (1) is required



     11     to show the total number of votes received in the



     12     precincts by each candidate for election to the



     13     office; (2) must state the candidate who received



     14     the highest number of votes in the precincts for



     15     election to the office, and by what plurality; and



     16     (3) must be filed with the Election Division of the



     17     Office of the Secretary of State of Indiana; and



     18          "Whereas, the Commission has completed a



     19     recount for the election of Indiana State



     20     Representative, District 62;



     21          "Now, therefore, the Indiana Recount



     22     Commission certifies and orders the following:



     23          "1.  The Commission certifies that the



     24     attached page (designated as 'State Board of



     25     Accounts Tally of Ballots for Petitioned Precincts
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      1     Indiana House District 62 General Election



      2     November 8, 2022'), which is incorporated by



      3     reference in this Certificate, sets forth the total



      4     number of votes received by each candidate for



      5     election to the office of Indiana State



      6     Representative, District 62, at the November 8,



      7     2022, general election, being all of the precincts



      8     included within District 62.



      9          "2.  The Commission certifies that Dave Hall



     10     is the candidate who received the highest number of



     11     votes in the precincts described in Paragraph 1 of



     12     this Certificate, in that Candidate David Hall



     13     received 13,037 votes, while Candidate Penny



     14     Githens received 12,963 votes, being a plurality of



     15     74 votes for Dave Hall.



     16          "3.  The Commission orders that the Recount



     17     Director file this certificate with the Election



     18     Division, as required by law.



     19          "So certified and ordered, this 20th day of



     20     December, 2010 [sic], the Indiana Recount



     21     Commission."



     22          MR. WYNN:  I would move that we approve the



     23     certificate as read.



     24          MR. CLAYTOR:  Second.



     25          SECRETARY SULLIVAN:  Thank you.  We have a
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      1     motion on the floor to approve certificate.  All



      2     the Commission members in favor please signify by



      3     saying "Aye."



      4          MR. WYNN:  Aye.



      5          SECRETARY SULLIVAN:  Aye.



      6          MR. CLAYTOR:  Aye.



      7          SECRETARY SULLIVAN:  Thank you.  Okay.  In



      8     light of the certificate being approved, we will do



      9     a little bit of housecleaning here about expenses.



     10     In light of the result of the recount proceeding,



     11     is there a motion for the Commission to find that a



     12     refund of the cash deposit submitted by the



     13     petitioner in this matter should not be granted?



     14          MR. CLAYTOR:  So moved.



     15          MR. WYNN:  Second.



     16          SECRETARY SULLIVAN:  Thank you.  Is there any



     17     discussion on that from the Commission?



     18          MR. WYNN:  No.



     19          SECRETARY SULLIVAN:  So no further discussion.



     20     All in favor of approval of the motion signify by



     21     saying "Aye."



     22          MR. WYNN:  Aye.



     23          SECRETARY SULLIVAN:  Aye.



     24          MR. CLAYTOR:  Aye.



     25          SECRETARY SULLIVAN:  The "ayes" have it.  The
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      1     motion is approved.



      2          Under Indiana Code 3-12-10-12, a person who



      3     claims reimbursement of expenses related to the



      4     performance of this Recount Commission must submit



      5     a claim to the recount director not later than noon



      6     60 days after today.  So that is noon on



      7     February 20th of 2023.  This includes a claim



      8     submitted by another state agency, a county or



      9     individual, such as the deputy recount directors.



     10     A claim submitted by the recount director must be



     11     submitted to the Secretary of State.



     12          In light of the conclusion of the recount



     13     proceedings, is there a motion for the Commission



     14     to adopt Order 2022-13, which rescinds



     15     Order 2022-10, the previous impound order issued in



     16     this matter?



     17          MR. WYNN:  So moved.



     18          MR. CLAYTOR:  Moved.



     19          MR. WYNN:  Second.



     20          SECRETARY SULLIVAN:  I think we're there.  No



     21     further discussion.  All in favor of approval of



     22     the motion please signify by saying "Aye."



     23          MR. WYNN:  Aye.



     24          SECRETARY SULLIVAN:  Aye.



     25          MR. CLAYTOR:  Aye.
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      1          SECRETARY SULLIVAN:  The "ayes" have it, so



      2     our motion is approved.



      3          In conclusion here with our Recount



      4     Commission, do any of the Commission members have



      5     any concluding remarks or questions?



      6          MR. WYNN:  I would just thank the parties and



      7     thank everyone who was involved in this for the



      8     presentations today and the work done leading up to



      9     today's hearing.



     10          MR. CLAYTOR:  I'd just like to thank the



     11     recount director for doing another yeoman's job and



     12     the State Board of Accounts.  I've been in those



     13     shoes, and you guys always do a great job.



     14          SECRETARY SULLIVAN:  I agree.  Thank you so



     15     much for all parties involved.  Thank you for



     16     quickly getting a lot of work done for the citizens



     17     of Indiana.  We all appreciate your work.



     18          The Commission has concluded its business for



     19     today's meeting.  Is there a motion for the



     20     Commission to now adjourn?



     21          MR. WYNN:  So moved.



     22          MR. CLAYTOR:  Second.



     23          SECRETARY SULLIVAN:  Those in favor say "Aye."



     24          MR. WYNN:  Aye.



     25          SECRETARY SULLIVAN:  Aye.
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      1          MR. CLAYTOR:  Aye.



      2          SECRETARY SULLIVAN:  The "ayes" have it, and



      3     our meeting is adjourned.  Thank you.



      4          (The Indiana Recount Commission Public Meeting



      5     was adjourned at 10:15 a.m.)



      6
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      1  STATE OF INDIANA



      2  COUNTY OF HAMILTON



      3          I, Maria W. Collier, a Notary Public in and



      4  for said county and state, do hereby certify that the



      5  foregoing public session was taken at the time and



      6  place heretofore mentioned between 9:00 a.m. and



      7  10:15 a.m.;



      8          That said public meeting was taken down in



      9  stenograph notes and afterwards reduced to typewriting



     10  under my direction; and that the typewritten



     11  transcript is a true record of the public meeting.



     12          IN WITNESS WHEREOF, I have hereunto set my



     13  hand and affixed my notarial seal this 5th day of



     14  January, 2023.



     15



     16



     17



     18



     19                    

                          

     20



     21  My Commission expires:

         December 5, 2024

     22



     23  Job No. 177984



     24



     25
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1 1 SECRETARY SULLIVAN Ckay. Good norning. W
2 I'NDI ANA RECOUNT COMM SSI ON 2 can start nowofficially. | got excited to start
8 PUBLI C SESSI ON 3 earlier. Sol will call this meeting to order.
4 4 Thisis the neeting of the Indiana Sate Recount
2 5 Commission. V& can call to order since all three
; Conducted on: December 20, 2022 6 of our Conmission are present, so thereis a
8 7 quorum
9 8 M name is Holli Sullivan. As your Secretary
10 9 of State, | serve as the chair and a menber of the
11 Conducted at: Statehouse Room 404 10 Comission. | amjoined by our conmissioners,
200 West Washington Street 11 Mchael Qaytor and Conm ssioner Mark Wnn.
12 I ndi anapol i s, Indiana 12 Wul d either of you like to introduce
13 13 yoursel ves or nmake any opening renarks?
14 14 MR WNN  No. I'mfine.
15 15 MR CAYTR No.
16 A Stenographi ¢ Record by: 16 SECRETARY SULLIVAN  Ckay. The H ection
i; Maria W Collier, RPR CRR 17 Division of the Secretary of State's Gfice
10 18 provides our adninistrative support to the Recount
20 19 Commission and does a stellar job, so thank you.
21 20 Brad King serves as the najority counsel to the
22 21 Conmission, and Matthew Kochevar serves as the
23 22 mnority counsel.
24  STEWART RI CHARDSON DEPOSI TI ON SERVI CES 23 Qur court reporter today is Mrria Collier --
Regi stered Professional Reporters 24 thank you -- fromStewart R chardson Reporting. Ve
25 (800) 869- 0873 25 welcone you and we're thankful you' re here.
Page 2 Page 4
1 APPEARANCES 1 Before we begin, | want to renind everybody,
2 2 on behalf of the court reporter, to please identify
3 INDI ANA RECCUNT COWM Ssi O\: 3 yoursel f when you speak before you start, spell
4 Holli Sullivan, Secretary of State - Chairman 4 your name, and identify yourself clearly and speak
5 Mark Wnn - Commi ssi oner 5 very clearly. Pl ease do not speak at the same time
6 Mchael Caytor - Conmi ssioner 6 as others are speaki ng.
7 7 V¢ will go through, with Brad and Matthew to
8 | NDIANA ELECTI ON DI VI SI ON STAFF: 8 confirmthe posting of our neeting with the Qpen
9 J. Bradley King - Mjority Counsel 9 Door Law So, Brad, woul d you please provide the
10 Matthew Kochevar - Mnority Counsel 10 Commission with a report concerning the conpliance
1 11  of the Commssion with the CQpen Door Law
12 12 requirenents for our neeting today.
13 13 MR KING Nadam Chairnan, nenbers of the
14 14  Commission, on behal f of nyself and M. Kochevar,
15 15 we certify that notice was properly posted in
16 16 accordance with the Indiana Qpen Door Law for this
17 17 neeting of the Indiana Recount Gonmi ssion.
18 18 SECRETARY SULLI VAN  Thank you.
19 19 Matthew, do you have any other conments?
20 20 MR KOOHEVAR | do not.
21 21 SECRETARY SULLIVAN V¢ will proceed with the
22 22 introduction of our recount director and our deputy
23 23 director, Phil S cuso.
24 24 M. Sicuso, would you pl ease provide the
25 25 Commission with a report regarding the actions you
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Page 7

1 and others have taken with the petition for recount | 1 of Accounts, which is incorporated by reference
2 filed on the Novenber 8th election for Indiana 2 into those guidelines. The guidelines in the
3 House Dstrict 62. 3 nmanual are found behind the fifth tab in your
4 MR SIQUSSQ Absolutely. Thank you, NMadam 4 binders.
5 Chair and nenbers of the Conmssion. M nane is 5 On Decenber 9th, counsel for respondent filed
6 Philip Scuso, Si-c-u-s-o. 6 a waiver of the requirenent to the guidelines for
7 h Novenber 28, 2022, at 9:33 a.m, averified| 7 the recount to include a count of ballots for each
8 petition for recount of the election for State 8 candidate by vote center as well as by precinct.
9 Representative for District 62 was filed with the 9 M. Henry joined in this waiver on Decenber 10th.
10 Indiana Hection Dvision by Petitioner David 10 These filings are found behind the sixth tab in
11 Henry, the chairman of the Monroe County Denocratic |11 your binders.
12 Party, along with a required deposit of $430 set 12 The State Board of Accounts conducted the
13 forth by statute. This petition is included behind | 13 recount in Jackson, Brown, and Mnroe Counties
14 the first tab in your hinders. 14 begi nning on Decenber 11th and concl udi ng on
15 No other candidate in that election or party 15  Decenber 13th. The State Board of Accounts has
16 chairman of a county within Huse Dstrict 62 filed | 16 provided a report setting forth the results of this
17 either a cross-petition for a recount in that race |17 recount, which is found behind the seventh tab in
18 or a petition for a contest proceeding in that 18  your binders.
19 election before the noon deadline on the date set 19 Fol | owi ng the concl usion of the work of the
20 by statute. 20 State Board of Accounts, | requested that the
21 Woon review of M. Henry's petition, | 21 parties advise the Comm ssion regarding their
22 deternmined that the recount petition conplied with |22 intentions regarding the recount petition. (n
23 all required elenents of state lawfor this matter |23 Decenber 16th, counsel for respondent withdrew all
24 and, on Novenber 29, 2022, issued O der 2022-11 24 respondent's objections and subnitted a notion to
25 granting the petition and directing the Indiana 25 disniss the recount petition. The petitioner

Page 6 Page 8
1 Sate Police to inpound the relevant naterial and 1 responded that he would not be filing a notion to
2 equipnent, to serve notice of the filing of this 2 dismss but wished to discuss two exhibits in this
3 petition on the candidates, and to provide proof of | 3 nmatter at today's Conmssion hearing. A copy of
4 service. These docunents are found behind the 4 these comunications is found behind the final tab
5 second tab in your binders. 5 in your binders.
6 A'so on Novenber 29, 2022, Samantha DeVéster 6 | have been advi sed by both counsel s that,
7 filed an appearance on behal f of respondent, 7 under Indiana Code 3-12-11-12 -- and |'|l summarize
8 M. Hall. This docunent is found behind the third 8 partial quotes here fromstatute -- whenever a
9 tabin your binder. As of today, no attorney has 9 nmotionto dismss a petition for arecount is filed
10 filed an appearance on behal f of M. Henry. 10 with the State Recount Conmission or is made by a
11 After consultation with the parties and 11 nenber of the Commission, the Conmssion shall rule
12 coordination with the Indiana State Police and the |12 on the notion to disniss before ordering or
13 State Board of Accounts, | issued order 2022-12 on |13 continuing with the recount. The notion to dismss
14 Decenber 6th for a pre-recount inspection to be 14  nust state that the petitioner or cross-petitioner
15  conducted in accordance with the Conmission's 15 has failed to conply with this chapter and
16  guidelines beginning on Decenber 7, 2022, in 16 specifically identify the requirenent that the
17 Jackson, Brown, and Monroe Gounties. This docunent | 17  petitioner or cross-petitioner has failed to conply
18 is found behind the fourth tab of your binders. 18 with.
19  The inspections were conpleted in accordance with 19 In this instance, the notion filed by the
20 QOder 2022-12. 20 respondent does not state that the petitioner
21 The State Board of Accounts proceeded to 21 failed to conply with this chapter or specifically
22 conduct the recount in House District 62 in 22 identify the requirenent that the petitioner has
23 accordance with state law the guidelines adopted 23 failed to conply with. I|f the Cormission denies
24 by the Comm ssion as anended on June 6th of this 24 the pending notion to dismss, then the Conm ssion
25 year, and the manual devel oped by the State Board 25 nust continue with the recount process as set forth
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Page 11

1 instate lawand the guidelines until or unless a 1 and also, twice a day, each one of those doors
2 further notion to disnmss is filed. 2 containing election material was checked by our
3 That concl udes ny report. 3 uniforned officers.
4 SECRETARY SULLI VAN  Thank you. 4 (Once the recount began, our officers were
5 MR WNN  Based on your report and the 5 present, at |east one uniformed, if not uniformed,
6 reading of the statute, | believe it would be 6 and a detective or part of our crinmnal staff,
7 appropriate to nmove to deny the motion to dismss. 7 investigations staff, to oversee whatever nmaterial
8 MR CLAYTCR  Second. 8 was noved, for exanple, in Brown Gounty fromone
9 SECRETARY SULLIVAN Ckay. So we have a 9 locked location to another. Those nmaterials were
10 notion on the table and a second, so we need to 10 observed by our officers. And then anytine,
11 take a vote of the three Comm ssion nenbers of 11 including today, where election naterial was
12 denying -- or accepting your notion. So all those |12 transported, it was handl ed just as we woul d
13 in favor? 13  evidence. It was sealed in envel opes, initialed,
14 MR VNN Aye. 14 witnessed, and then signed over, as in today, over
15 SECRETARY SULLI VAN Aye. 15 to the Sate Board of Accounts, which they have
16 MR CAYTCR  Aye. 16  possession of here today.
17 SECRETARY SULLIVAN  So we have a passed 17 MR SIQUSQ MNadamChair, |'d like to thank
18 motion in favor of dismssal -- to deny dismissal. |18 the State Police. W had to work with them
19 I'msorry. Gkay. So upon the denial of the notion |19 closely, and one day | think we had three or four
20 todismss, | will -- back to M. Sicuso. 20 involved at one tine. So it was really a great job
21 MR SIOUSQ | think I'd suggest that Brad 21 and we appreciate it.
22 Sille fromthe State Police speak next with 22 SECRETARY SULLIVAN  Thank you.
23 respect to the State Police's actions for the 23 MR SIQUSQ  Wth your pernission, Madam
24 inpoundnent and protection of the materials while 24 Chair, | think the State Board of Accounts woul d be
25 under inpoundment. 25 appropriate to speak next. | think ny

Page 10 Page 12
1 Wuld it be okay to use the podiun® 1 understanding, Gounsel -- correct ne if I'm
2 SECRETARY SULLI VAN Yes. 2 wong -- but with the next step procedural ly we
3 MR STILLE M nane is Brad Stille. I'mthe 3 should be looking at the findings of the State
4 district investigative commander at the Bloomington | 4 Board of Accounts at |east for purposes of all the
5 post. M last nane is pronounced Stille, and it's 5 precincts that have no disputes remaining and
6 spelled St-i-I-1-e. | hold the rank of first 6 proceed fromthere.
7 sergeant there at the Bl oomngton District, which 7 M. LEATHERVAN  Good norni ng, Madam Chair,
8 is also known as District 33. 8 nenbers of the Commission. M nane is Kendra
9 On Novenber the 29th, our agency received the 9 Leatherman. It's K-e-n-d-r-a, Leathermanis
10 inpoundnent order. V@ already had a heads-up that |10 L-e-a-t-h-e-r-ma-n. And | amthe general counsel
11 that was coming, and at that point we sent officers |11 and recount lead for the State Board of Accounts.
12 to the three counties involved in this recount, 12 1'll give a brief overviewfor everyone of the
13 being Mnroe, Brown, and Jackson County, which 13 processes that we went through to conplete the
14 falls out of our district, but that county was 14  recount for House District 62.
15 handled by First Sergeant Roger Drew out of Seynour |15 As the recount director said, after we had a
16  post. 16  pre-count neeting, that's really our opportunity to
17 To kind of give you an overview, when we 17 get an understanding of the types of voting
18 receive this inpoundnent order, we basically take 18 material and the ballots and what we're going to
19 custody just as any other piece of evidence that we |19 need to do in terns of procedures to produce a
20 would handle. Cficers went to those |ocations 20 rmanual count. \¢ started sorting on the 8th in
21 with crime scene techs. V¢ photographed the 21 Jackson County, and then we -- we started sorting
22 election material. \& obtained keys for all the 22 on the 8th in Jackson County, and on the 9th, we
23 doors where no one el se had access. The doors were |23 went to Monroe County. (n the actual 12th, we
24  taped and seal ed shut; in addition, postings 24 started the real recount in Jackson County. Ve
25 authorizing no entry without State Police presence; |25 spent half a day there and noved to Brown County,
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1 where we were able to count six precincts before we | 1 ballots. V@' ve removed all the ballots that have
2 concluded our day. And the next day, on the 13th, 2 been withdrawn by the respondent. At this tine |
3 we concluded Brown Gounty in a half a day and then 3 don't knowif it's the Chair's preference to allow
4 were able to count six precincts in Mnroe, which 4 the petitioner to call to attention any of the
5 nmeans on the 14th we concluded all of the count, 5  ballots that they wish to discuss or, Counsel, if
6 which was 21 precincts at the tinme, and that 6 you have other ideas wth respect to proceedi ng.
7 required us to manual |y tabul ate around 15,000 7 MR KOOHEVAR Yes. MNadam Chair and nenbers
8 ballots. 8 of the Cormission, so according to Chapter 2,
9 | just would like to say for the benefit of 9 Section 20 of our guidelines, what woul d be
10 the group that I'mreally proud of our team There |10 appropriate is to pick a county and then start
11 was alot of work to be done. And we had a lot of |11 going through, it woul d be suggested, in
12 veterans on this recount, sone that had done it 12 al phanuneric order or as listed on the exhibit from
13 before, but also had a lot of individuals that 13 the State Board of Accounts each precinct in that
14  hadn't participated in a recount before, and they 14 county that has disputed ballots.
15 really did a great job. 15 Per the guidelines, what would be first done
16 So after the actual manual count of the 16 would be to take a vote to accept the count of all
17 recount was finished, our final nunbers for who we |17 the undisputed ballots that are listed here in the
18 will call Candidate 1, Penny Gthens, is 12,963, 18 exhibit to lock those in, and then it woul d be
19 and our final tally for Dave Hall, which we called |19 appropriate to call on, in this case, the
20 Candidate 2 during the proceedings, was 13,037 20 petitioner to make their case, their presentation
21  votes. 21 on why they made that dispute and essential |y what
22 That's basically the conclusion of our work. 22 their ask of the Cormission is. Respondent woul d
23 Is there anything el se we need to talk about? 23 then be given an opportunity to be heard. And then
24 MR SIQUSSQ No. Wth respect to the 24 there would be a chance for a motion, discussion by
25 proceedings and the guidelines, | think what we 25 the Conmission to vote on that dispute and
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1 night need to do now -- and, Gounsel, please guide 1 essentially what should be done about it, should
2 us here -- is take a vote on the findings for each 2 that ballot be counted, whatever the result of the
3 precinct that have undisputed ballots, and then we 3 dispute in either way.
4 can proceed to the precincts that have sone 4 I'mgoing to then turn it over to Go-Director
5 disputed ballots still on the record. 5 King, the ngority counsel, as he is the expert
6 MR CQLAYTC(R  Madam Chairnan, | woul d nove 6 counsel that has actually done a general recount --
7 that we accept the State Board of Accounts' tally 7 1 have not; thisis ny first tine -- to add on to
8 inall precincts listed intheir exhibit that do 8 and nmake any corrections to ny understanding of the
9 not have disputed ballots. 9 guidelines.
10 MR WNN  And | woul d second. 10 MR KING Mdam Chair, nenbers of the
11 SECRETARY SULLIVAN  Thank you. So we will 11  Commission, thank you, Matthew for that very
12 take a vote on the notion on the floor. Al those |12 helpful and kind introduction. O course, the
13 in favor say "Aye." 13 Conmission just conpleted its action with regard to
14 MR VNN Aye. 14 the undisputed ballots, and so the Gommi ssion now
15 SECRETARY SULLI VAN  Aye. 15 noves into the phase of resolving disputes.
16 MR CLAYTCR  Aye. 16 Lhder the guidelines, the Conm ssion begins by
17 SECRETARY SULLIVAN  So we have a motion that |17  considering disputes raised by the petitioner,
18 has passed. And thank you for your participation. |18 M. Henry, and, | think, in the roughly
19 M. LEATHERMAN The tally for precincts for 19  al phanuneric order that Matthew described. It
20 undisputed -- the tally for the candidates for the |20 would be hel pful for Sate Board of Accounts to
21 undisputed precincts would be for Candidate 1, 21 identify the specific precincts in that order so
22  Penny dthens, 9,272 and for Candidate 2, Dave 22 that the parties can then come forward and present
23 Hill, 7,812 23 their evidence and argunents to the Conmission.
24 M SSQSSQ Sonowl!l think all we have |eft 24 SECRETARY SULLIVAN So at this point, State
25 is a handful of precincts with sonme disputed 25 Board of Accounts will present precincts with
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1 ballots challenged by the petitioner, M. Henry, 1 opportunity is nowfor themto identify which
2 and then go through those individually with 2 precincts they're willing to forego, which shoul d
3 counsel. So we will turn it back over to Kendra. 3 then cut down on the amount of issues that have to
4 M. LEATHERVAN  As requested, we will start 4  be discussed.
5 in Brown County, and the first precinct with a 5 MR KING | would agree entirely with
6 dispute by Candidate 1 is Hanblen 2, and it is 6 M. Kochevar's remarks and think it mght be
7 BExhibit No. 17. 7 helpful inthis case for State Board of Accounts to
8 M SIQUSQ Wuldit be permssible toallow | 8 identify the ballots that fall into this
9 the petitioner tine today to decide whether they 9 classification that may be subject to withdraw ng
10 wish to continue their dispute? Because | believe |10 of the dispute.
11 State Board of Accounts and | personally woul d be 11 MR SIAQUSSQ | think it would be easier if the
12 fine to nove forward if there's no further dispute. |12 petitioner identified which ballots he w shes to,
13 SECRETARY SULLIVAN So call on M. Henry. 13 and then we could elimnate through the process
14 Wuld you like to -- 14  there. V¢ could refer to his email or give himan
15 MR HENRY: Pardon ne, Madam Secretary. (e 15 opportunity nowto clarify which ballots he w shes
16  nonent. 16 to discuss.
17 Madam Secretary, as a point of order, in our 17 MR HENRY: So as a point of order, we're on
18 response today for the two questions we wish to put |18 Hanblen 1, Form1; is that right?
19 before the Conmission, this particular precinct 19 SECRETARY SULLIVAN M. Henry had a question
20 wasn't one of those. So as a point of order, are 20 on what precinct.
21 we going to have to verify each of these as we go 21 MR SIQUSQ V¢ can go wherever you'd like to
22  through to say there's no chal | enge? 22 go.
23 MR KOOEVAR  Yes. 23 MR HENRY: So which precinct was on the floor
24 MR KING Mdam©Chair, if | could, and 24  when we started this?
25 Matthew may wish to add, the guidelines permt the |25 M. LEATHERMAN V¢ were actual ly at
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1 consolidation of ballots that have essentially 1 Hanblen 2.
2 identical issues. And | think in the communication | 2 MR HENRY: Hanblen 2.
3 received that you referenced, there was no explicit | 3 MR SIQUSQ But if you'd like to go
4 wthdrawal by yourself regarding those disputes, 4 Hanblen 1, that's fine.
5 and soif you wish to wthdraw any disputes at this | 5 MR HENRY: (kay. So should | address the
6 tinefor this and ballots that fall into that same 6 podiun?
7 issue, then the Commission could certainly 7 SECRETARY SULLIVAN  That woul d be great.
8 entertain that motion and act accordingly. 8 MR HENRY: Thank you. Nadam Secretary,
9 MR KOOHEVAR Yes. Essentially Counsel 9 nenbers of the Cormission, ny name is David Henry,
10 King's and ny advice to the recount director when 10 He-n-r-y. I'mchairnan of Mnroe County
11 this was discussed about M. Henry's email was to 11 Denocratic Party and petitioner in this recount.
12 take a conservative viewof it to essentially say 12 I'd like to raise, based on the discussion we
13 that he just identified those two particular issues |13 just had, the precinct Hanblen 1 in Brown County,
14 that he was going to bring up but didn't want to 14 Forml. That was not included in the initial
15 foreclose on any of the other precincts where they |15 response, but given the opportunity to di scuss
16 raised disputed ballots until such a time that he 16 Hanblen 1 today, |'mgoing to avail nyself of that
17 informed now the Conmission that they're willing to |17 opportunity.
18 waive those disputes and allow those ballots to be |18 In that particular Form1, the challenge that
19 added into the total s based on the findings. 19 we have here is it appears there are 12 nore
20 So ny assunption will be anything that was 20 ballots found on page 3 than on page 1 of that
21  counted as valid woul d be added into the recount 21 form This was not sonething that we were pl anning
22 total; anything that would be invalid, they woul d 22 on testing today, but with the opportunity to
23 beaninvalid ballot and not part of the count. So |23 address it, we feel that, as we discussed in our
24 we wanted to make sure that they definitively said |24 other petition pieces, that it's an exanple it is a
25 which ones they wanted to do, and | think the 25 near inpossibility of figuring out who voted for
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1 whomin a particular precinct given the form 1 exenplars that we will talk toin terns of
2 So that woul d be the question | woul d put 2 contested pieces of today's petition on trying to
3 before the body to consider rejecting Hanblen 1 due | 3 figure out who voted for who in Brown County, which
4 tothe report out as to whether the 12 ballots 4 is the question on the table. The formindicates,
5 reported are 12 nmore on page 3 than on page 1. | 5 inour view a discrepancy.
6 do not have a copy of it, but it appears that 6 It is not an indication of msconduct by the
7 counsel does. Thank you. 7 Recount Comnmission or the director. |In fact, if
8 MR SIQUSQ So the one point where | could 8 not for their work in identifying some di screpancy
9 just raise, ny understanding of what you're 9 inthat towship, we would be unaware of the defect
10 indicating is you re not challenging particul ar 10 that occurred in the election -- or potential
11 ballots, but the overal |l precinct as a whole. 11 defect that occurred in the el ection.
12 MR HENRY: Correct, due to the fact that we 12 Sointerns of the remedy for that, | think
13 have a formthat suggests there are 12 nore ballots | 13 M. Kochevar has identified a different renmedy for
14 on page 3 than page 1 of that particul ar exhibit. 14 that. However, given this was an opportunity to
15 MR KOOHEVAR So there is a reference to 15 present and discuss this particular precinct today
16 this, at least how!| viewit -- and I'Il turnit 16 rather than be fully briefed on it just raises a
17 over to Go-Director King -- in statute in regards 17  consideration point as to evidence of overall
18 to throwing out an entire precinct's count in a 18 potential msconduct in the Brown County derk's
19 recount. That can be found at |ndiana Code 19 Ofice in the execution of this election.
20 3-12-11-17.7(c), as incat. It provides -- and I'm| 20 But that concludes ny renmarks on that
21 just going to read it verbati mbecause it's only 21 particular statenent, and, of course, we'll give
22 two subdivisions. It provides that "If: A party 22 counsel an opportunity to respond to that. Thank
23 to the recount presents evidence of fraud, 23 you.
24  tanpering, or msconduct affecting the integrity of |24 SECRETARY SULLI VAN M. DeVéster, woul d you
25 the ballot within a precinct; and (2) the 25 like to respond?
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1 commission deternmines that the fraud, tanpering, or | 1 MB. DeVESTER Sure. (ood nmorning. M nane
2 msconduct within that precinct was so pervasive 2 is Samantha DeVester. | amcounsel for the
3 that it is inpossible for the conmssion to 3 respondent. Sa-ma-n-t-h-a, D-e-We-s-t-e-r.
4 deternine the approxi mate nunber of votes that each | 4 In response to the clains of having a precinct
5 candidate received in that precinct; the conmssion| 5 thrown out inits entirety, there was no contest
6 nay order that none of the ballots fromthat 6 that was filed here challenging or requesting
7 precinct be counted." 7 precincts or a review of any type of election.
8 So the first step here would be for petitioner | 8 This was a manual recount, which was done.
9 whoisraising that to present evidence of fraud, 9 Referring to mssing ballots and things that
10 tanpering, or msconduct that affects the integrity |10 could allude to fraud, as you all know Conmi ssion,
11  of the ballots within that precinct. 11  the level of fraud, msconduct is extrenely high.
12 "Il turn it over to M. King to add on. 12 Mssing ballots don't raise to that level, and to
13 MR KING Thank you, M. Kochevar. | agree 13 disenfranchi se an entire precinct of individuals
14 entirely with your analysis of the pertinent 14 who voted because they can't find ballots makes
15 statute. And just for procedurally, since we're 15  zero sense what soever.
16 starting this process, this is an opportunity for 16 So based on the statutes that you previously
17 M. Henry, the petitioner, to make his argunments on |17 cited, the fact that no contest was filed, the fact
18 this point and then attorney for respondent, 18 that this doesn't raise to the level of fraud, and
19 M. DeVéster, would have an opportunity to address |19 even still -- 1've alluded to in our
20 the Conmission on these issues as well. 20 comunications, even if we just give you those, you
21 MR HENRY: To further our discussion, based 21 still don't winthis election. So | would ask that
22 onthe citation of the Indiana Gode in Chapter 22 the Conmission deny any request to toss out an
23 3-12-11-17.7, the matter of msconduct we find if 23 entire precinct or, by and large, an entire swath
24 we're going to have the guidelines in a particular |24 of voters due to a mssing ballot issue.
25 precinct in Brown Gounty, that it is one of many 25 SECRETARY SULLI VAN  Thank you.
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1 Cormi ssi on nenbers, do you have any questions 1 And therefore, | would like to nake a notion

2 of counsel ? 2 to deny the petitioner's request to take away this

3 MR VWNN | don't. 3 precinct. | don't knowif that's properly worded

4 MR QAYTCR If | could, | don't knowif this| 4 as a notion.

5 is astatenent or a question, but I'll have our 5 MR KING Mdam Chair, nenbers of the

6 counsel address it. Procedurally, there was no 6 Commission, | think Conm ssioner daytor has

7 dispute filed on Hanblen 1. W& voted and accepted 7 expertly and accurately franed the notion.

8 the vote in Hanblen 1 in our prior notion. 8 MR WNN  Just as it relates to this

9 MB. LEATHERMAN | don't want to interrupt 9 precinct?

10 you, Conmissioner Qaytor, but I'mfeeling 10 MR CQLAYTCR Correct.

11 conpel l ed to. 11 MR WNN | woul d second.

12 MR CQAYTCR  Ckay. 12 SECRETARY SULLIVAN Ckay. So we have a

13 MB. LEATHERMAN To be clear, the petitioner 13 motion on the floor to deny a notion to rescind

14 did not have any disputes in Hanblen 1. They did 14 this precinct. So | would ask that our Conmission

15 not identify any exhibits in Hanblen 1. However, 15 nenbers vote, and for those that vote in favor,

16 there is a ballot that we deternmined invalid at the | 16 please say "Aye."

17  request of the recount director, and so that has 17 MR WNN  Aye.

18 been identified as Exhibit 20. And that is not 18 SECRETARY SULLI VAN Aye.

19 necessarily a dispute, but it is sonething for the |19 MR CQLAYTCR  Aye.

20 Commission to consider. And it does appear on our |20 SECRETARY SULLIVAN  So we have that 3 to 0 to

21 exhibit list, Form6. So | don't knowif that 21 not nove forward on Hanblen 1.

22 clarifies. 22 So at this tine, | believe, M. Henry, do you

23 MR SIOUSSQ And | can elaborate a little bit |23 have -- or do you need -- because he was going to

24 on that. There's a handful of ballots that we 24 share with us Hanblen 2.

25 found that clearly under statute, and the citation |25 MR HENRY: So | guess, again, point of order
Page 26 Page 28

1 is 3-12-1-13, which are absentee ballots that state | 1 for the body so |I'munderstanding our process, the

2 statute clearly requires have two initials on the 2 petitioner only has the two exhibits we presented

3 ballot. If we found those ballots and a party did 3 otherwise today. And so, again, procedurally I'm

4 not challenge those, | nmade an exhibit and 4 happy to address those as we get to themin this

5 considered it aninvalid ballot. It was not 5 recitation going through each precinct, but until

6 counted. Sothat is the only ballot that was, in 6 that point, we have no other exhibits to present on

7 this precinct, withheld and therefore not 7 precincts in Brown Gounty other than the two that

8 officially voted on earlier when you accepted the 8 were presented to the Conmi ssion.

9 others. 9 M SIQUSQ Wuld it be appropriate to see if

10 MR CQLAYT(R | understand that. However, the |10 the petitioner would like to fornally wthdraw any

11 notion on the floor in the past was to accept the 11 other ballots that were previously chall enged and

12 tally in all precincts where there was no disputed |12 then move on to the other two he'd like to address?

13  ballot. 13 MR KING Yes.

14 M SIQUSQ Rght. 14 MR HENRY: The petitioner makes that notion

15 MR CLAYTCR That was not a disputed ballot. |15 to withdraw on the other precincts in Brown Gounty

16 In order to open this precinct, | believe we'd have | 16 except for the two | wsh to address today.

17 to reconsider our prior notion to change something |17 MR WNN | woul d nove that we accept

18 inthat precinct. But | have not heard anything 18 petitioner's request.

19 about finding ballots, which we find in a whole lot |19 MR CLAYTCR Do we need to accept the tally

20 of recounts. 1've beenin a lot of recounts, and 20 in each of those?

21 that's not an unusual occurrence. This seemed like |21 MR KING Correct.

22 an unusual county in terns of ballots gone, finding |22 SECRETARY SULLI VAN  And then we woul d add

23 ballots, whatever else. That's not fraud directly |23 that to what we've already accepted. So would you

24 unless there's evidence presented of fraud. | did |24 provide --

25 not hear any evidence presented of fraud. 25 MR SIQUSQ | think it's hard to identify
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1 exactly which ones until we know what he'd like to, | 1 through at the end. V& contend, in this particul ar
2 soif you could identify which precincts and 2 ballot, there is a nmark there and, therefore, the
3 county. 3 ballot should be counted in favor of Penny QG thens
4 MR HENRY: As referenced in the coomunication| 4 in that race.
5 tothe director on Friday, |ooking at the precinct 5 However, we discussed a little bit of the
6 Jackson 4 in Brown Gounty, Exhibit 6, and the 6 challenge that we faced in the overall activities
7 Van Buren precinct in Brown County, Form1, not the | 7 of Brown Gounty, this lack of initials as an
8 ballots specifically but Form1. 8 exenplar of alarger problemwe sawin Brown Gounty
9 MR SIQUSQ So then | think what that means 9 that started after the work of the SBOA where the
10 is all precincts other than Jackson 4 and -- what 10 top line not initialed on those ballots cost
11 was the other one? 11 M. dthens nurerous votes, M. Hall too, that top
12 MR HENRY: Van Buren, Forml inits entirety. |12 line in that particular county because the clerk of
13 MR SIQUSQ -- Van Buren 1 in Brown County 13  courts in that county is a Republican, there's a
14 shoul d be accepted as valid ballots accepted by the | 14  Republican box on the initial box, and it's mssing
15 Sate Board of Accounts. 15 on too many ballots, Dermocratic ballots nmostly.
16 MR WNN | would anmend ny notion to grant 16 Now, the question is really maybe one or two
17 the request and to accept those ballots. 17 mstakes on Hection Day, soneone nsses an
18 MR CQLAYTCR |'Il second. 18 initial, that's a mstake, naybe that's a Milligan.
19 SECRETARY SULLIVAN  So we have a notion on 19 But what we're looking at here in sone cases in
20 the floor. Al Conmssion nenbers in favor please |20 Brown Gounty is nine ballots that had a mssed
21 vote "Aye." 21 initial inthat particular -- in the particul ar
22 MR WNN  Aye. 22 precinct of Van Buren. And this could be
23 SECRETARY SULLI VAN Aye. 23 considered a pattern. Ve think it is a pattern of
24 MR CLAYTCR  Aye. 24 either gross negligence or willful ignorance, i.e.,
25 SECRETARY SULLI VAN  Thank you. And proceed 25 the training of the Bection Day clerk, or an
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1 tothose two that are in conflict, then. 1 activity that woul d suggest msconduct in the
2 MR HENRY: Thank you. And thank you again 2 particular precinct.
3 for your tine this nmorning. | hope we expedited 3 The second exhibit -- so if we set aside the
4 sone of this today with that notion. But we do 4 first exhibit, just looking at the ballot for its
5 have two other matters that I'd like to present. 5 initial marks and then considering that on its own
6 For the record, ny nane is David Henry. [|'mthe 6 nerit, it takes us really to the second exhibit,
7 petitioner and chair of the Mnroe County 7 which is the Van Buren precinct in Brown County,
8 Denocratic Party. 8 Form1. The challenge we have is whether or not
9 I'mjoined today by Democratic candidate for 9 there was disenfranchi sement of voters in Brown
10 House District 62 Penny Athens. Qur nanager for 10 County as indicated by this mssing initial set.
11  the recount and ny observer, Dee Onens, who is here |11 But the other challenge we face is one that the
12 as well, attended all of the |ive proceedings as 12 SBOA discovered inits work, which is the
13 relates to the recount efforts |ast week. 13 nmsplacement and | oss of 17 paper ballots that were
14 | want to thank you for consideration of the 14 unable to be verified through the manual recounts
15 exhibits and their inplications and ensuring that 15 the petitioner asked for.
16 every lawful vote that was cast was counted in the |16 Now, on Tuesday, the commission -- or the
17 2022 el ection in Brown County. 17 committee director -- I"'msorry -- the recount
18 Qur first exhibit is fromJackson 4 in Brown 18 director and the SBQA arrived in Brown County. The
19 CQounty, and that's Exhibit 6. The ballot was 19 initial find in the cage, the inpounded ballots
20 declared invalid as a non-Hection Day ballot due 20 that were caged and i npounded by State Police, was
21 toalack of two sets of initials. And if you view|21 there were 261 ballots nissing that morning that
22 the ballot, you'll see a mark at the top of the 22 could not be counted -- or found in the correct
23 initial box like a mark you woul d make with a pen 23  envel opes there that norning. M. De\éster,
24 that the ink stopped freely flow ng but, in our 24 counsel for the respondent, and Ms. Oaens, ny
25 view continued at the end of that mark and cane 25 observer, called dow to the Brown Gounty jail cage
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1 to discuss the essentially missing 261 ballots. 1 the ballot. They're not the actual tangible
2 Later that norning, the SBQA staff went 2 ballots to be counted. And | agree with that
3 through every box, every bin, every bag looking for | 3 assessment, but then we can't count those ballots
4 the ballots for Brown Gounty. Mre were found in 4 inthat precinct. W then asked about printing
5 wong precinct bags, while one vote that was never 5 fromthe poll books to see what was mssing and
6 pulled froman absentee bal | ot envel ope was found. 6 were denied.
7 That vote was never counted on Novenber 8th. Mre 7 So the bottomline here is that the votes were
8 ballots were found, bringing the loss down to 91 8 counted or they wouldn't be counted in Hection Day
9 later that norning. 9 tallies, sothat's not sufficient to meet the
10 SBQA then had to go through all the ball ot 10 request of granting the petition, which, by the
11  bags and sort trying to find the additional missing |11 way, was not cross-petitioned by respondent, to
12 ballots. It took themnearly an hour to find 39 12 have a variation on a manual recount of the paper
13  provisional ballots, which were still attached to 13 ballots. So we don't really know those intents of
14 their envelopes, well, nmostly attached to their 14 those 17 ballots. Those are votes that are al ready
15 envel opes. Four had no envel opes at all, and our 15 lost in the cycle.
16  understanding is the Brown County clerk had the 16 V¢ find that this is an ongoing probl emwith
17 rest attached as a nmatter of protocol and they were |17 the Brown County Qerk's Cifice, which nany of the
18 thrown out. So this relates again to the precinct |18 issues in Brown County are known as far back as
19 Form1 in Van Buren. 19 June 2020. The prinmary in 2020 had 122 absentee
20 So after all ballots that should be in the 20 ballots that were without proper initials in that
21 cage were allegedy identified, Drector S cuso, 21 election. The County Board of Hections voted to
22 M. DeVéster, Ms. Onens, Jennifer Gauger of SBQA 22 accept those at the tine. The clerk did retain an
23 and two State Police officers then drove around 23 attorney in that particular case, which |'msure
24 Brown County to county government office buildings |24 you're aware of that instance. But it is yet
25 searching the counsel chanbers, searching the 25 another exanple in another election cycle where
Page 34 Page 36
1 comissioner's office totry to find the last of 1 Brown County failed to produce an accurate nunber
2 the 17 votes in case the nmissing ballots night be 2 of the count in that election. | just have a
3 found there. The head of the county election board | 3 feeling that ny successors as Mnroe County party
4 in Brown County, Mark WIIians, provided a rundown 4 chair inthe future for the next decade will be
5 of the procedures fromelection night, which 5 appearing before this body asking a | ot of
6 included the transporting of ballots in the trunks 6 questions about what went on in Brown County that
7 of various cars to the jail for storage. 7 day.
8 | want to be clear at this point that, without | 8 Everywhere recount personnel turned, voters
9 the recount as petitioned and the work of the SBOA | 9 were disenfranchised in the state, either through
10 and the recount director, we woul d not have known 10 lost votes, uninitialed ballots, or wongly sorted
11 about the defects that seemto be occurring in 11 provisional ballots. Candidates nmay have gained or
12 Brown County where ballots are nispl aced, 12 lost votes, but we really don't know at the end.
13 nmslabeled, nis-stored, and, in the case of 17 13 The larger issue is the msconduct that this
14  paper ballots, lost. Wat that neans for our 14 activity and the missing initials and mssing
15 petition today is that, in asking for a manual 15 ballots suggest going on in Brown County, not
16 recount, we do not have a manual recount of 17 16  supervising, not training their personnel in the
17 ballots. Those are 17 voters whose voices will not |17 loss of ballots, not properly storing ballots, and
18 be heard in this recalculation, tabulation of those |18 the list goes on here.
19 results. 19 W understand, as Ms. DeVéster suggests, that
20 Ms. Onens repeatedly raised objections to the |20 disenfranchising votes is a serious question, but
21 devel opnent of the last 17 ballots not being found, |21 we woul d say that any voter's right to cast a
22 asking to have the ballot copies printed fromthe 22 ballot and have it counted, whatever the party, is
23  machines -- in this county they're optical scan -- |23 not a partisan question. And so our petition still
24 only to be told by the recount director that those |24 reflects the spirit of why we filed it, whichis to
25 really aren't legal ballots; those are a picture of |25 ensure every lawful vote is counted in an el ection.
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1 The gross negligence and willful ignorance that are | 1 where they were counted to nake sure nothing wes
2 on display here in Brown County make that very hard | 2 there and driven right back to where the ballots
3 to address. 3 were inpounded. This wasn't some hours-1 ong,
4 So therefore, as has been nentioned, there 4 day-long process. It was that sinple. V¢ were
5 are, of course, renedies under Indiana Code, severe | 5 looking for ballots, and all the meantime SBQA is
6 asit may seem that the Conmssionis entitled to 6 counting ballots and opening all of the seal ed bags
7 take when it comes to nisconduct in elections in a 7 that all election materials were put in.
8 county. Bottomline is the Van Buren precinct, 8 And it started at 261. It was whittled down
9 Form1, we're never going to know what that 9 to 17 because ballots were put, as you guys all
10 precinct really looks like for a true count. And | |10 know as an elected official, you know how -- if no
11 would hope that we would set aside the interest of |11 one's worked the polls here, you nmight want to
12 expediency on this natter and take a look at that 12 start there. Wrking the polls, people are
13 county and that precinct with nore scrutinizing 13  throwing ballots in what they think are the proper
14 eyes today. 14 bags. No one anticipates a recount. It's only
15 In any case, | thank you all for your tine in |15 when you get into a recount you realize, wow this
16 order to ensure that |awful votes are cast and 16 is alot of work. It's alot of work, alot of
17  counted in our state. It's hard work. |It's been 17  humans are invol ved, lots of hands touching, and
18 hard work for this Commssion, for the fol ks that 18 nistakes are nade.
19 work in elections county by county. But with those | 19 So we got down to 17 missing ballots. The
20 two exhibits, that concludes ny statenents and 20 fact is, they were counted. They weren't not
21 renmarks. Thank you. 21 counted. They were counted because they're in the
22 SECRETARY SULLIVAN  Thank you. 22 total. W just don't knowif | could have
23 MR HENRY: As a point of order, Madam 23 challenged any of those 17 because of the sane
24 Secretary, is it possible to subnmt public comment |24 reasons that we've challenged the rest of them
25 or letters inthis hearing or is that typically not |25 that they're nmissing initials.
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1 the case? 1 And having people -- Brown County uses a
2 SECRETARY SULLI VAN  Typical |y not. 2 voting system The clerk was chal | enged, and this
3 MR HENRY: Thank you. 3 is her last term is ny understanding. They have
4 SECRETARY SULLIVAN At this time we will have | 4 an electronic voting systemthey don't use. The
5 M. DeVéster and then Conmission directors. 5 election board voted to use all manual, hence, why
6 M5. DeVESTER  Thank you. There's a lot to 6 there was so nuch paper, stacks of paper.
7 unpack in that argument and lots of legal terns 7 Every single precinct and every single county
8 thrown around with the assunption, | think, of 8 looked at, there was sone issue. Jackson County
9 confusing sone people on this Cormission. | have 9 had the smallest. It was an el ectronic issue.
10 done, as a lot of you know, nany, nany, nmany 10 There were two ballots that were counted. It was
11 recounts statewide and locally. There are 11 two down, one fromeach of the candidates. MNunbers
12  discrepancies found, as there were in this 12 change in recounts. It happens. The nachine
13 election, in every single county we counted. There |13 sucked one intwice. Ddit not count? V¢ don't
14 are always discrepancies that are found, whether 14 know But that's why we do recounts.
15 electronic or by human error. 15 And we have the nunbers, we have the evidence,
16 | amkind of befuddl ed by the fact that we 16 we have the information. There is no gross
17 call nine ballots nmssing initials a pattern out of |17 negligence. There is no msconduct fatal error on
18 about 12,000. | think it is our duty to make sure |18 behalf of the clerk of Brown County. WW're talking
19 that people's votes are counted and the lawis 19 about nine nisinitialed ballots and whet her
20 uphel d pursuant to Title 3, which we have done 20 they're -- tomake it a partisan matter is giving a
21 here. | don't think it's a pattern. 21 lot of credit to peopl e working on Hection Day who
22 Brown County is an easy target because there 22 are extrenely busy or sending out absentee ballots.
23 were sone odd issues. And let's be clear. Ve 23 That would be a huge undertaking, and it's
24 didn't go in searching, guns ablazing, looking for |24 remniscent of a prior election nationw de here for
25 Dballots. Ve were walked over to look at the office |25 ne.
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1 At this point, | would ask you deny any of 1 MB. LEATHERMAN It was not. They | ook all
2 their challenges throwi ng out any of those. And, 2 the sane. In Brown County, they all |ook the same.
3 again, if | concede and say, fine, take all 17, 3 MR KOOHEVAR  They do?
4 they still lose, so I'munclear what we're doing 4 MB. LEATHERVAN  They do.
5 here. |'mnot for disenfranchising voters. |'m 5 MR KOOHEVAR There is no ballot that says
6 about follow ng the law which is what the SBQOA 6 "Absentee Ballot" onit?
7 did, whichis what we're doing here, and not 7 MS. LEATHERVAN Not that |'maware in Brown
8 scaring everybody with sone weird tactics of the 8 (ounty. They look all the sane.
9 clerk and whonever in sone gross negligence issue 9 MR KOOHEVAR If | may, | only nention that
10 in Brown County. 10  because the counting standards under 3-12-1 have
11 So | thank you for your tine. 11  two different standards in regards to initials for
12 SECRETARY SULLI VAN  Thank you. 12 Hection Day ballots and absentee ballots. Brad
13 M. Sicuso, do you have any information on the |13 can -- | don't renenber the exact section of that
14 invalid? 14 law but when it cones to absentee ballots, if the
15 MR SIOSQ Yeah. So naybe we do start with |15 two sets of initials are not on there, under |aw,
16 the first, Jackson 4, that first dispute, and goin |16 they can never be counted, even by this Conm ssion.
17 order fromthere, if that's all right. | have the |17 The state lawjust prohibits it.
18 original ballot, if | can bring it up and approach, |18 Wien it comes to Hection Day, while they nay
19 and you guys can viewthe initial issue. 19 be tossed out by the precinct election board when
20 SECRETARY SULLI VAN Sure. 20 they reviewthe ballots and not count them they
21 MB. LEATHERMAN So since it's been a while 21 can be revived, and the Cormmission does have the
22 since we tal ked about what the original 22 ability to count that ballot, even absent those two
23 determnation was, this was an absentee ballot, did (23 initials.
24 not have both signatures. VW& deternmined it was 24 But unl ess there was ot her docunentation,
25 invalid, and had it been valid, it would have been |25 usually it's pretty clear on what's an absent ee
Page 42 Page 44
1 for Candidate 1, Ms. Gthens. So this is an 1 ballot and what's a general election ballot
2 invalid ballot, sotherefore, it is not in the 2 because, under law it would say "Absentee Ballot"
3 overall SBQA count, just to clarify. 3 onit at thetopinitstitle, sow'd be able to
4 MR SIQUSQ M understanding, if you were to | 4 know If that's not there, hopefully there was a
5 grant the petitioner's notion on this and to count 5 better organization by Brown County and we know
6 the ballot, it would have to be added in because we | 6 which ones are absentee ball ots and which ones are
7 counted it invalid and not in the tally. 7 Hection Day ballots because, if there are sone
8 MR KOOHEVAR Can | ask a question of the 8 Hection Day ballots there, then, yes, there can be
9 recount director for clarity? O actually also 9 avote, discussion if you want to take that from
10 Kendra. Inthe report, for Jackson 4, Van Buren 1 |10 beinginvalid to valid, but if not, then that nay
11 only, in your section of disputed invalid ballots 11 be an issue.
12 tallied by Sate Board of Accounts, you have 12 M. LEATHERVAN  Matt, can you hold up the
13 Jackson 4, four ballots for Gthens, one ballot for |13 ballot itself. That one, | knowthere's been a | ot
14  Hall in Jackson 4, and then two ballots for Gthens | 14  of discussion about how things were or were not
15 in Van Buren 1. Could you go through if -- they're |15 organized in Brown County. Qur original docurments
16 all alittle bit different, but are they signature |16 that |'mlooking at here reference this particul ar
17 issues or initialing issues? 17 one as an absentee ballot, and | would say sonme
18 MS. LEATHERVAN | will | ook. 18 additional evidence to that, as you see, that one
19 MR KOOHEVAR And the other question | have 19 has been folded like it's been folded in an
20 is that the ballot that was passed around, how many | 20 envelope. So, again, the Conmission can decide
21 of those ballots are Hection Day ballots, howmany | 21 what they want, but for consistency's purposes, |
22 of those are absentee ballots? And you can tell 22 think that --
23  because it will say "Absentee Ballot" on the ballot |23 MR SIQUSQ This is about we identified, on
24 itself. | believe that is an Hection Day ball ot 24 behal f of the recount director, as being invalid
25 that you passed around, if I'mnot mstaken. 25 because it was absentee and we had | ooked at that
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1 nmark not as initials. So | think we wanted to 1 amount of tine.
2 bring it forth, and the petitioner obviously is 2 And nuch credit to the State Board of Accounts
3 calling for ajudgment call onthat. If you 3 and the State Police for being available to have
4 consider that aninitial, | suppose it could be 4 peopleinmiltiple places at miltiple times always
5 counted as a ballot for Candidate Gthens. M 5 watching the inpounded naterials. It was really a
6 deterninationis that it was not. 6 great effort to really search high and | ow for
7 MR KING Madam Chair, nenbers of the 7 every ballot. And ultinately, ny sense was we |eft
8 Commission, | concur with M. Kochevar's analysis 8 there having done a very diligent search and count
9 and presentation. |I'll just add for the record 9 of every single |egal ballot we could possibly
10 that the statute that makes the absence of a 10 find, and we had to call it at sone point. So that
11 bipartisan set of initials a fatal error is 11 was ny judgrent. V¢ noved on at that point and
12 3-12-1-13. And so in the absence of initials of 12 closed those precincts.
13  both parties' representatives, then M. Kochevar's |13 And we do have one ballot. So there's one
14 statement is correct. The Cormmission coul d not, 14  ballot with respect to Van Buren 1 which was
15 under the law count that ballot. 15 chal l enged by the petitioner, and this is an
16 SECRETARY SULLIVAN  Thank you. 16 Hection Day ballot which lacks two initials. But
17 Any discussion fromthe Conm ssion nenbers? 17 1 did not determne that to be invalid. W counted
18 MR VNN No. 18 it as a vote for Candidate Hall. So | can hand
19 MR SIOSSQ So | think we would just need to |19 this to you if you'd like, but our position was
20 determne if we were to grant or deny the 20 that it should be a valid ballot. So ny
21 petitioner's notion on this particular ballot to 21  understanding of what the petitioner is asking is
22 count it. 22 we night need to nake a judgnent on this particul ar
23 SECRETARY SULLIVAN  So is there a notion from|23 ballot as well. | can bring it up for your review
24 the Conmission to deny or grant the petition for 24 SECRETARY SULLIVAN  Thank you. So, of
25 this ballot? 25 course, we have an Hection Day ballot to consider
Page 46 Page 48
1 MR WNN | would nove to deny the petition 1 in Van Buren.
2 onthis ballot. 2 MR KING Mdam Chair, nenbers of the
3 MR CQLAYTCR  Second. 3 Commission, followng up on M. Kochevar's earlier
4 SECRETARY SULLIVAN  Thank you. V¢ have a 4 presentation with regard to this issue, Hection
5 notion on the floor open for vote to deny the 5 Day ballots are subject to different standards of
6 petition for this particular ballot. Al those 6 scrutiny than absentee bal |l ots.
7  Cormission nenbers in favor of the notion please 7 Uhder |ndiana Code 3-12-11-12, with the
8 vote "Aye." 8 exception of the rule we just referenced, "...a
9 MR VNN Aye. 9 ballot that's been marked and cast by a voter in
10 SECRETARY SULLI VAN  Aye. 10 conpliance with this title but may otherw se not be
11 MR CLAYTCR  Aye. 11  counted solely as the result of the act or failure
12 SECRETARY SULLIVAN  Thank you. It passes. 12 to act of an election officer may neverthel ess be
13 MR SIQUSQ | think the only renaining 13 counted in a proceeding under |C 3-12-11 unl ess
14  matter, then, is with respect to the petitioner's 14 evidence of fraud, tanpering, or m sconduct
15 motion with respect to Form1 for Van Buren 1 in 15 affecting the integrity of the ballot is presented
16 Brown County. M understanding is essentially it's |16 by a party to the proceeding. Subsection (c), "The
17 asimlar argunent to the first notion made by 17 act or failure to act of an election officer is not
18 M. Henry with respect to the entire precinct. 18 by itself evidence of fraud, tanpering, or
19 | can answer any questions that the Coomission |19 nisconduct affecting the integrity of the ballot."
20 may have with respect to what we and the State 20 SECRETARY SULLI VAN Any di scussion by
21 Board of Accounts and the State Police did in Brown |21  Commi ssion nenbers or Mt t hew?
22 County to locate nmissing ballots. Happy to go into |22 MR CQLAYTCR Madam Chair, first, just a
23 detail, but rather than repeat everything, 23 comrent which will eventual |y address that ballot.
24  essentially the facts that were portrayed on the 24 1've been doing recounts since '86, so | do have a
25 record so far are accurate. W& spent a substantial |25 little bit of experience, and there's always found
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1 ballots. There are al nost never, or at |east 1 MR VNN Aye.
2 rarely, nmissing ballots of nore than one, if that. 2 SECRETARY SULLI VAN  Aye.
3 | find 17 ballots just not existing, in the future, | 3 MR CLAYTCR  Aye.
4 you want to shake the clerk quite hard for 4 SECRETARY SULLI VAN  Thank you.
5 apparently their way of educating their people. | 5 MR SIQUSQ By ny count, | think we've
6 findit outrageous that there are mssing ballots 6 covered all precincts at this point through various
7 of any anount, but starting out with a large nunber | 7 notions, so, Counsel, next steps mght include
8 and carving it down to 17 is still outrageous. | 8 certification of the election.
9 find that absolutely terrible. 9 MR KOOHEVAR 1'mgoing to recomrend one nore
10 | don't find it as evidence of Hection Day 10 nmotion. I'mgoing to, just so that it's clear for
11  fraud. | would never inny life vote to throwout |11 the record, recommend that a notion be taken to
12 a precinct unless, you know-- | better watch what |12 essentially add in the entire counts for all the
13 | say. | just wouldn't throwout a precinct unless |13 various Bl oonmington precincts that did have a
14 evidence of fraud is so pervasive that you can do 14  dispute by the petitioner that has since been
15 nothing else. And | think that's been this 15 waived. | don't think you had a notion for that,
16 Conmission's viewsince | worked on this 16 just so that we can get through Mnroe. Then that
17 Commission's recount in the 1986 el ections. 17  wll nake everything that has been considered valid
18 And, therefore, | would nove that we accept 18 on the sheet to be part of the recount certificate.
19 the Sate Board of Accounts' count, their tally in |19 So one nore notion to cover all those renaining
20 this particular precinct, and that motion woul d 20 precincts.
21 assune then that that ballot counts. So ny notion |21 MR KING Madam Chairman, nenbers of the
22 is to accept the Board of Accounts' tally in this 22 Commission, | would agree with M. Kochevar's
23 precinct. 23 suggestion to make it utterly clear so there's no
24 SECRETARY SULLI VAN  Thank you. 24 anbiguity in the matter.
25 Anything to fol | ow? 25 SECRETARY SULLIVAN That's fair. So,

Page 50 Page 52
1 MR WNN | would just agree. | don't 1 Conmission nmenbers, do you have a notion?
2  believe we have evidence on the record today of 2 MR CQLAYTCR I'Il nove that we accept the
3 fraud, tanpering, or msconduct sufficient for us 3 Sate Board of Accounts' tally in all precincts in
4 to consider throwing out a precinct, and I think 4 Monroe County.
5 the sane standard applied to this ballot. | agree 5 MR WNN  Second.
6 wththat analysis. | think that's where we are 6 SECRETARY SULLIVAN  Thank you. Al
7 today, so | would second the notion. 7  Cormission nenbers in favor of the notion on the
8 SECRETARY SULLIVAN  Thank you. W& have a 8 table please vote "Aye."
9 notion on the floor for consideration of a vote to 9 MR VNN Aye.
10 accept SBQA's count for this precinct. Al those 10 SECRETARY SULLI VAN  Aye.
11 Commi ssion menbers in favor of the notion pl ease 11 MR CLAYTCR  Aye.
12 vote by saying "Aye." 12 SECRETARY SULLIVAN  Thank you. Passed. And
13 MR VNN Aye. 13 | think we have then put forward all precincts in
14 SECRETARY SULLI VAN  Aye. 14 the recount.
15 MR CLAYTCR  Aye. 15 MR CLAYTC(R Do we actual ly have a tally,
16 SECRETARY SULLIVAN  Thank you. So that has 16  Kendra?
17 passed, and | appreciate your comments. Thank you. |17 M. LEATHERMAN V¢ do. Wthout too much
18 MR CAYTCR Simlarly, 1'll make a notion 18 difficulty, I can go through it a fewdifferent
19 that we accept the State Board of Accounts' tally 19 ways. Since we did the last one in total of all
20 in Jackson. 20 nondi sputes, how about | do a total tally of, I'm
21 MR WNN  Second. 21 going to call them previously disputed precincts.
22 SECRETARY SULLI VAN V¢ have a notion to 22 Does that nake sense, by candidate?
23 accept the State Board of Accounts' tally for 23 For the previously disputed precincts, for
24 Jackson 4. Al Cornmission nenbers in favor of the |24 Candidate 1, Penny Gthens, it was 3,691, and for
25 nmotion please vote by saying "Aye." 25 Candidate 2, Dave Hall, it was 5,225. And so,
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1 therefore, it should natch the original total we 1 legislative office, the Indiana Hection Division

2 discussed in our report, which was for Candidate 1, | 2 is required to prepare two certified statenments

3 Penny Gthens, 12,963, for Candidate 2, Dave Hall, 3 showing the nunber of votes that each candi date

4 13,037. 4 received. The Hection Dvision is then required

5 MR KING Mdam Chair, nenbers of the 5 totransmt one statement to the candi date

6 Commission, the next itemprovided for by statute 6 receiving the highest nunber of votes for the

7 is, infact, certification of the recount of votes 7 office. The Secretary of State is required to

8 cast. | have a docurment prepared that sets forth 8 deliver the other statenent to the presiding

9 therequired elements for that certificate, 9 officer of the chanber in which the successful

10 including the nunber of votes for each candidate 10 candidate is to be seated, which in this case is

11 and the plurality for the candidate who received 11 the Speaker of the House of Representatives. The

12 the nost votes. 12 Speaker will then refer the statenent for such

13 So | will ask State Board of Accounts to once |13 action as the House considers appropriate.

14 nore provide the nunbers and then the plurality. 14 Ckay. Inlight of the result of the recount

15 M. LEATHERMAN  So you just want ne to give 15 proceedings, there's a notion for the Conmssion to

16 the total tally again, Brad? 16 find a refund of the --

17 M KING Mdam@Chair, this would be for the |17 M KING Excuse ne, MadamChair. | think

18 certificate that would be transnitted in accordance | 18 for purposes of the record, | can briefly read in

19 wththe statute to the House of Representatives 19 the certificate, and then the Comm ssion can nove

20 so, therefore, should be the final total inthis 20 ontothe mnor adnmnistrative matters to wap up

21  natter. 21 its work.

22 MB. LEATHERMAN Ckay. So final total for 22 This is the Certificate of Recount of the

23 Candidate 1, Penny Gthens, is 12,963, and final 23  Votes Cast for the Candidates for the Hection of

24 total for Candidate 2, Dave Hall, is 13, 037. 24 Indiana State Representative, District 62, at the

25 MR KING Wich would give a plurality of? 25 Novenber 8, 2022, General Hection; In the Matter
Page 54 Page 56

1 MB. LEATHERVAN 74, 1 of the Recount of the Election of Indiana State

2 MR CLAYTCR Do we need a notion to adopt? 2 Representative, District 62, David Henry, in his

3 SECRETARY SULLI VAN Ckay. S0 t hank you. 3 capacity as Chairman of the Monroe County

4 That is the conclusion of the recount, and we will 4 Denocratic Party, Petitioner, v. Dave Hall,

5 certify the election. 5 Respondent.

6 MR CQAYTCR Do we need to nove to adopt? 6 "\Wereas, under I|ndiana Code 3-12-11-18(a),

7 MR KING Eventually. 7 the Indiana Recount Conmission is required to make

8 SECRETARY SULLIVAN Ckay. So |'madvised by 8 and sign a certificate follow ng the conpletion of

9 counsel s now that, upon the conpletion of our 9 arecount;

10 recount for an election of office, Indiana 10 "Whereas, this certificate: (1) is required

11 Code 3-12-11-18(a) requires that the Conmi ssion 11 to show the total nunber of votes received in the

12 "(1) nake and sign a certificate showing the total 12 precincts by each candidate for election to the

13 nunber of votes received in the precincts by each |13 office; (2) nust state the candidate who received

14 candidate for election to office; and (2) state in |14 the highest nunber of votes in the precincts for

15 its certificate of the candidate who received the |15 election to the office, and by what plurality; and

16  highest nunber of votes in the precincts for 16  (3) must be filed with the Election Division of the

17 election to the office and by what plurality," 17 Ofice of the Secretary of State of Indiana; and

18 which we just did; and "(3) file its certificate 18 "Vhereas, the Conmission has conpleted a

19 wththe Bection Division." 19 recount for the election of Indiana State

20 Further, under Indiana Code 3-12-11-20, this |20 Representative, District 62;

21 recount certificate supersedes all previous returns |21 "Now, therefore, the Indiana Recount

22 nade in any formof the recounted votes. 22 Conmi ssion certifies and orders the follow ng:

23 And finally, under Indiana Code 3-12-11-21, no |23 "1. The Conmission certifies that the

24 later than seven days after the State Recount 24  attached page (designated as 'State Board of

25  Commi ssion conpl etes a recount for state 25  Accounts Tally of Ballots for Petitioned Precincts
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1 I ndi ana House District 62 General Election 1 notion i s approved.
2  Novenber 8, 2022'), which is incorporated by 2 Under | ndiana Code 3-12-10-12, a person who
3 reference in this Certificate, sets forth the total 3 claims rei nbursenent of expenses related to the
4 nunber of votes received by each candidate for 4  performance of this Recount Conmission nmust submt
5 election to the office of Indiana State 5 a claimto the recount director not later than noon
6 Representative, District 62, at the Novenber 8, 6 60 days after today. So that is noon on
7 2022, general election, being all of the precincts 7 February 20th of 2023. This includes a claim
8 included within District 62. 8 subm tted by another state agency, a county or
9 "2. The Commission certifies that Dave Hall 9 i ndividual, such as the deputy recount directors.
10 is the candi date who received the hi ghest nunber of 10 A claimsubnitted by the recount director nust be
11 votes in the precincts described in Paragraph 1 of 11 submtted to the Secretary of State.
12 this Certificate, in that Candidate David Hall 12 In light of the conclusion of the recount
13 recei ved 13,037 votes, while Candi date Penny 13 proceedings, is there a notion for the Conm ssion
14 G thens received 12,963 votes, being a plurality of 14 to adopt Order 2022-13, which rescinds
15 74 votes for Dave Hall. 15 Order 2022-10, the previous inpound order issued in
16 "3. The Conmi ssion orders that the Recount 16 this matter?
17 Director file this certificate with the El ection 17 MR WYNN:  So noved.
18 Di vision, as required by Iaw 18 MR CLAYTOR  Moved.
19 "So certified and ordered, this 20th day of 19 MR. WYNN:  Second.
20 Decenber, 2010 [sic], the Indiana Recount 20 SECRETARY SULLIVAN: | think we're there. No
21 Conmmi ssi on. " 21  further discussion. Al in favor of approval of
22 MR WYNN: | woul d nove that we approve the 22 the notion please signify by saying "Aye."
23 certificate as read. 23 MR WYNN:  Aye.
24 MR CLAYTOR  Second. 24 SECRETARY SULLI VAN:  Aye.
25 SECRETARY SULLIVAN:  Thank you. W have a 25 MR CLAYTOR  Aye.

Page 58 Page 60
1 notion on the floor to approve certificate. Al 1 SECRETARY SULLIVAN: The "ayes" have it, so
2 the Conmi ssion nenbers in favor please signify by 2 our notion is approved.
3 sayi ng "Aye." 3 I'n conclusion here with our Recount
4 MR W/NN:  Aye. 4 Conmi ssion, do any of the Conmm ssion nmenbers have
5 SECRETARY SULLI VAN:  Aye. 5 any concluding remarks or questions?
6 MR CLAYTOR  Aye. 6 MR WYNN: | would just thank the parties and
7 SECRETARY SULLIVAN:  Thank you. Gkay. In 7 t hank everyone who was involved in this for the
8 light of the certificate being approved, we will do 8 presentati ons today and the work done |leading up to
9 alittle bit of housecl eaning here about expenses. 9 today's hearing.
10 In light of the result of the recount proceeding, 10 MR CLAYTOR 1'd just like to thank the
11 is there a notion for the Conmission to find that a 11 recount director for doing another yeoman's job and
12 refund of the cash deposit submitted by the 12 the State Board of Accounts. |'ve been in those
13 petitioner in this matter should not be granted? 13  shoes, and you guys always do a great job.
14 MR CLAYTOR  So noved. 14 SECRETARY SULLIVAN: | agree. Thank you so
15 MR WYNN:  Second. 15 much for all parties involved. Thank you for
16 SECRETARY SULLIVAN:  Thank you. |Is there any 16 quickly getting a lot of work done for the citizens
17 di scussion on that fromthe Conm ssion? 17 of Indiana. W all appreciate your work.
18 MR WYNN:  No. 18 The Commi ssion has concluded its business for
19 SECRETARY SULLIVAN:  So no further discussion. 19 today's neeting. |s there a notion for the
20 Al in favor of approval of the notion signify by 20  Conmission to now adjourn?
21 saying "Aye." 21 MR WYNN:  So noved.
22 MR WYNN:  Aye. 22 MR CLAYTOR  Second.
23 SECRETARY SULLI VAN:  Aye. 23 SECRETARY SULLI VAN:  Those in favor say "Aye."
24 MR, CLAYTOR  Aye. 24 MR WYNN:  Aye.
25 SECRETARY SULLIVAN: The "ayes" have it. The 25 SECRETARY SULLI VAN:  Aye.
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1 MR CLAYTOR  Aye.
2 SECRETARY SULLIVAN:  The "ayes" have it, and
3 our neeting is adjourned. Thank you.
4 (The I ndi ana Recount Conmi ssion Public Meeting
5 was adjourned at 10:15 a.m)
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
Page 62
1 STATE OF | NDI ANA
2 COUNTY OF HAM LTON
3 I, Maria W Collier, a Notary Public in and
4 for said county and state, do hereby certify that the
5 foregoing public session was taken at the tinme and
6 place heretofore nmentioned between 9:00 a.m and
7 10:15 a.m;
8 That said public nmeeting was taken down in
9 stenograph notes and afterwards reduced to typewiting
10 under ny direction; and that the typewitten
11 transcript is a true record of the public meeting.
12 I'N WTNESS WHERECF, | have hereunto set ny
13 hand and affixed ny notarial seal this 5th day of
14 January, 2023.
15
16 D ¥
i LT
18 ey
10 e
20
21 M Conmission expires:
Decenber 5, 2024
22
23 Job No. 177984
24

25
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      1          SECRETARY SULLIVAN:  Okay.  Good morning.  We



      2     can start now officially.  I got excited to start



      3     earlier.  So I will call this meeting to order.



      4     This is the meeting of the Indiana State Recount



      5     Commission.  We can call to order since all three



      6     of our Commission are present, so there is a



      7     quorum.



      8          My name is Holli Sullivan.  As your Secretary



      9     of State, I serve as the chair and a member of the



     10     Commission.  I am joined by our commissioners,



     11     Michael Claytor and Commissioner Mark Wynn.



     12          Would either of you like to introduce



     13     yourselves or make any opening remarks?



     14          MR. WYNN:  No.  I'm fine.



     15          MR. CLAYTOR:  No.



     16          SECRETARY SULLIVAN:  Okay.  The Election



     17     Division of the Secretary of State's Office



     18     provides our administrative support to the Recount



     19     Commission and does a stellar job, so thank you.



     20     Brad King serves as the majority counsel to the



     21     Commission, and Matthew Kochevar serves as the



     22     minority counsel.



     23          Our court reporter today is Maria Collier --



     24     thank you -- from Stewart Richardson Reporting.  We



     25     welcome you and we're thankful you're here.
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      1          Before we begin, I want to remind everybody,



      2     on behalf of the court reporter, to please identify



      3     yourself when you speak before you start, spell



      4     your name, and identify yourself clearly and speak



      5     very clearly.  Please do not speak at the same time



      6     as others are speaking.



      7          We will go through, with Brad and Matthew, to



      8     confirm the posting of our meeting with the Open



      9     Door Law.  So, Brad, would you please provide the



     10     Commission with a report concerning the compliance



     11     of the Commission with the Open Door Law



     12     requirements for our meeting today.



     13          MR. KING:  Madam Chairman, members of the



     14     Commission, on behalf of myself and Mr. Kochevar,



     15     we certify that notice was properly posted in



     16     accordance with the Indiana Open Door Law for this



     17     meeting of the Indiana Recount Commission.



     18          SECRETARY SULLIVAN:  Thank you.



     19          Matthew, do you have any other comments?



     20          MR. KOCHEVAR:  I do not.



     21          SECRETARY SULLIVAN:  We will proceed with the



     22     introduction of our recount director and our deputy



     23     director, Phil Sicuso.



     24          Mr. Sicuso, would you please provide the



     25     Commission with a report regarding the actions you
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      1     and others have taken with the petition for recount



      2     filed on the November 8th election for Indiana



      3     House District 62.



      4          MR. SICUSO:  Absolutely.  Thank you, Madam



      5     Chair and members of the Commission.  My name is



      6     Philip Sicuso, S-i-c-u-s-o.



      7          On November 28, 2022, at 9:33 a.m., a verified



      8     petition for recount of the election for State



      9     Representative for District 62 was filed with the



     10     Indiana Election Division by Petitioner David



     11     Henry, the chairman of the Monroe County Democratic



     12     Party, along with a required deposit of $430 set



     13     forth by statute.  This petition is included behind



     14     the first tab in your binders.



     15          No other candidate in that election or party



     16     chairman of a county within House District 62 filed



     17     either a cross-petition for a recount in that race



     18     or a petition for a contest proceeding in that



     19     election before the noon deadline on the date set



     20     by statute.



     21          Upon review of Mr. Henry's petition, I



     22     determined that the recount petition complied with



     23     all required elements of state law for this matter



     24     and, on November 29, 2022, issued Order 2022-11



     25     granting the petition and directing the Indiana
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      1     State Police to impound the relevant material and



      2     equipment, to serve notice of the filing of this



      3     petition on the candidates, and to provide proof of



      4     service.  These documents are found behind the



      5     second tab in your binders.



      6          Also on November 29, 2022, Samantha DeWester



      7     filed an appearance on behalf of respondent,



      8     Mr. Hall.  This document is found behind the third



      9     tab in your binder.  As of today, no attorney has



     10     filed an appearance on behalf of Mr. Henry.



     11          After consultation with the parties and



     12     coordination with the Indiana State Police and the



     13     State Board of Accounts, I issued order 2022-12 on



     14     December 6th for a pre-recount inspection to be



     15     conducted in accordance with the Commission's



     16     guidelines beginning on December 7, 2022, in



     17     Jackson, Brown, and Monroe Counties.  This document



     18     is found behind the fourth tab of your binders.



     19     The inspections were completed in accordance with



     20     Order 2022-12.



     21          The State Board of Accounts proceeded to



     22     conduct the recount in House District 62 in



     23     accordance with state law, the guidelines adopted



     24     by the Commission as amended on June 6th of this



     25     year, and the manual developed by the State Board
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      1     of Accounts, which is incorporated by reference



      2     into those guidelines.  The guidelines in the



      3     manual are found behind the fifth tab in your



      4     binders.



      5          On December 9th, counsel for respondent filed



      6     a waiver of the requirement to the guidelines for



      7     the recount to include a count of ballots for each



      8     candidate by vote center as well as by precinct.



      9     Mr. Henry joined in this waiver on December 10th.



     10     These filings are found behind the sixth tab in



     11     your binders.



     12          The State Board of Accounts conducted the



     13     recount in Jackson, Brown, and Monroe Counties



     14     beginning on December 11th and concluding on



     15     December 13th.  The State Board of Accounts has



     16     provided a report setting forth the results of this



     17     recount, which is found behind the seventh tab in



     18     your binders.



     19          Following the conclusion of the work of the



     20     State Board of Accounts, I requested that the



     21     parties advise the Commission regarding their



     22     intentions regarding the recount petition.  On



     23     December 16th, counsel for respondent withdrew all



     24     respondent's objections and submitted a motion to



     25     dismiss the recount petition.  The petitioner
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      1     responded that he would not be filing a motion to



      2     dismiss but wished to discuss two exhibits in this



      3     matter at today's Commission hearing.  A copy of



      4     these communications is found behind the final tab



      5     in your binders.



      6          I have been advised by both counsels that,



      7     under Indiana Code 3-12-11-12 -- and I'll summarize



      8     partial quotes here from statute -- whenever a



      9     motion to dismiss a petition for a recount is filed



     10     with the State Recount Commission or is made by a



     11     member of the Commission, the Commission shall rule



     12     on the motion to dismiss before ordering or



     13     continuing with the recount.  The motion to dismiss



     14     must state that the petitioner or cross-petitioner



     15     has failed to comply with this chapter and



     16     specifically identify the requirement that the



     17     petitioner or cross-petitioner has failed to comply



     18     with.



     19          In this instance, the motion filed by the



     20     respondent does not state that the petitioner



     21     failed to comply with this chapter or specifically



     22     identify the requirement that the petitioner has



     23     failed to comply with.  If the Commission denies



     24     the pending motion to dismiss, then the Commission



     25     must continue with the recount process as set forth
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      1     in state law and the guidelines until or unless a



      2     further motion to dismiss is filed.



      3          That concludes my report.



      4          SECRETARY SULLIVAN:  Thank you.



      5          MR. WYNN:  Based on your report and the



      6     reading of the statute, I believe it would be



      7     appropriate to move to deny the motion to dismiss.



      8          MR. CLAYTOR:  Second.



      9          SECRETARY SULLIVAN:  Okay.  So we have a



     10     motion on the table and a second, so we need to



     11     take a vote of the three Commission members of



     12     denying -- or accepting your motion.  So all those



     13     in favor?



     14          MR. WYNN:  Aye.



     15          SECRETARY SULLIVAN:  Aye.



     16          MR. CLAYTOR:  Aye.



     17          SECRETARY SULLIVAN:  So we have a passed



     18     motion in favor of dismissal -- to deny dismissal.



     19     I'm sorry.  Okay.  So upon the denial of the motion



     20     to dismiss, I will -- back to Mr. Sicuso.



     21          MR. SICUSO:  I think I'd suggest that Brad



     22     Stille from the State Police speak next with



     23     respect to the State Police's actions for the



     24     impoundment and protection of the materials while



     25     under impoundment.
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      1          Would it be okay to use the podium?



      2          SECRETARY SULLIVAN:  Yes.



      3          MR. STILLE:  My name is Brad Stille.  I'm the



      4     district investigative commander at the Bloomington



      5     post.  My last name is pronounced Stille, and it's



      6     spelled S-t-i-l-l-e.  I hold the rank of first



      7     sergeant there at the Bloomington District, which



      8     is also known as District 33.



      9          On November the 29th, our agency received the



     10     impoundment order.  We already had a heads-up that



     11     that was coming, and at that point we sent officers



     12     to the three counties involved in this recount,



     13     being Monroe, Brown, and Jackson County, which



     14     falls out of our district, but that county was



     15     handled by First Sergeant Roger Drew out of Seymour



     16     post.



     17          To kind of give you an overview, when we



     18     receive this impoundment order, we basically take



     19     custody just as any other piece of evidence that we



     20     would handle.  Officers went to those locations



     21     with crime scene techs.  We photographed the



     22     election material.  We obtained keys for all the



     23     doors where no one else had access.  The doors were



     24     taped and sealed shut; in addition, postings



     25     authorizing no entry without State Police presence;
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      1     and also, twice a day, each one of those doors



      2     containing election material was checked by our



      3     uniformed officers.



      4          Once the recount began, our officers were



      5     present, at least one uniformed, if not uniformed,



      6     and a detective or part of our criminal staff,



      7     investigations staff, to oversee whatever material



      8     was moved, for example, in Brown County from one



      9     locked location to another.  Those materials were



     10     observed by our officers.  And then anytime,



     11     including today, where election material was



     12     transported, it was handled just as we would



     13     evidence.  It was sealed in envelopes, initialed,



     14     witnessed, and then signed over, as in today, over



     15     to the State Board of Accounts, which they have



     16     possession of here today.



     17          MR. SICUSO:  Madam Chair, I'd like to thank



     18     the State Police.  We had to work with them



     19     closely, and one day I think we had three or four



     20     involved at one time.  So it was really a great job



     21     and we appreciate it.



     22          SECRETARY SULLIVAN:  Thank you.



     23          MR. SICUSO:  With your permission, Madam



     24     Chair, I think the State Board of Accounts would be



     25     appropriate to speak next.  I think my
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      1     understanding, Counsel -- correct me if I'm



      2     wrong -- but with the next step procedurally we



      3     should be looking at the findings of the State



      4     Board of Accounts at least for purposes of all the



      5     precincts that have no disputes remaining and



      6     proceed from there.



      7          MS. LEATHERMAN:  Good morning, Madam Chair,



      8     members of the Commission.  My name is Kendra



      9     Leatherman.  It's K-e-n-d-r-a, Leatherman is



     10     L-e-a-t-h-e-r-m-a-n.  And I am the general counsel



     11     and recount lead for the State Board of Accounts.



     12     I'll give a brief overview for everyone of the



     13     processes that we went through to complete the



     14     recount for House District 62.



     15          As the recount director said, after we had a



     16     pre-count meeting, that's really our opportunity to



     17     get an understanding of the types of voting



     18     material and the ballots and what we're going to



     19     need to do in terms of procedures to produce a



     20     manual count.  We started sorting on the 8th in



     21     Jackson County, and then we -- we started sorting



     22     on the 8th in Jackson County, and on the 9th, we



     23     went to Monroe County.  On the actual 12th, we



     24     started the real recount in Jackson County.  We



     25     spent half a day there and moved to Brown County,
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      1     where we were able to count six precincts before we



      2     concluded our day.  And the next day, on the 13th,



      3     we concluded Brown County in a half a day and then



      4     were able to count six precincts in Monroe, which



      5     means on the 14th we concluded all of the count,



      6     which was 21 precincts at the time, and that



      7     required us to manually tabulate around 15,000



      8     ballots.



      9          I just would like to say for the benefit of



     10     the group that I'm really proud of our team.  There



     11     was a lot of work to be done.  And we had a lot of



     12     veterans on this recount, some that had done it



     13     before, but also had a lot of individuals that



     14     hadn't participated in a recount before, and they



     15     really did a great job.



     16          So after the actual manual count of the



     17     recount was finished, our final numbers for who we



     18     will call Candidate 1, Penny Githens, is 12,963,



     19     and our final tally for Dave Hall, which we called



     20     Candidate 2 during the proceedings, was 13,037



     21     votes.



     22          That's basically the conclusion of our work.



     23     Is there anything else we need to talk about?



     24          MR. SICUSO:  No.  With respect to the



     25     proceedings and the guidelines, I think what we
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      1     might need to do now -- and, Counsel, please guide



      2     us here -- is take a vote on the findings for each



      3     precinct that have undisputed ballots, and then we



      4     can proceed to the precincts that have some



      5     disputed ballots still on the record.



      6          MR. CLAYTOR:  Madam Chairman, I would move



      7     that we accept the State Board of Accounts' tally



      8     in all precincts listed in their exhibit that do



      9     not have disputed ballots.



     10          MR. WYNN:  And I would second.



     11          SECRETARY SULLIVAN:  Thank you.  So we will



     12     take a vote on the motion on the floor.  All those



     13     in favor say "Aye."



     14          MR. WYNN:  Aye.



     15          SECRETARY SULLIVAN:  Aye.



     16          MR. CLAYTOR:  Aye.



     17          SECRETARY SULLIVAN:  So we have a motion that



     18     has passed.  And thank you for your participation.



     19          MS. LEATHERMAN:  The tally for precincts for



     20     undisputed -- the tally for the candidates for the



     21     undisputed precincts would be for Candidate 1,



     22     Penny Githens, 9,272 and for Candidate 2, Dave



     23     Hall, 7,812.



     24          MR. SICUSO:  So now I think all we have left



     25     is a handful of precincts with some disputed
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      1     ballots.  We've removed all the ballots that have



      2     been withdrawn by the respondent.  At this time I



      3     don't know if it's the Chair's preference to allow



      4     the petitioner to call to attention any of the



      5     ballots that they wish to discuss or, Counsel, if



      6     you have other ideas with respect to proceeding.



      7          MR. KOCHEVAR:  Yes.  Madam Chair and members



      8     of the Commission, so according to Chapter 2,



      9     Section 20 of our guidelines, what would be



     10     appropriate is to pick a county and then start



     11     going through, it would be suggested, in



     12     alphanumeric order or as listed on the exhibit from



     13     the State Board of Accounts each precinct in that



     14     county that has disputed ballots.



     15          Per the guidelines, what would be first done



     16     would be to take a vote to accept the count of all



     17     the undisputed ballots that are listed here in the



     18     exhibit to lock those in, and then it would be



     19     appropriate to call on, in this case, the



     20     petitioner to make their case, their presentation



     21     on why they made that dispute and essentially what



     22     their ask of the Commission is.  Respondent would



     23     then be given an opportunity to be heard.  And then



     24     there would be a chance for a motion, discussion by



     25     the Commission to vote on that dispute and
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      1     essentially what should be done about it, should



      2     that ballot be counted, whatever the result of the



      3     dispute in either way.



      4          I'm going to then turn it over to Co-Director



      5     King, the majority counsel, as he is the expert



      6     counsel that has actually done a general recount --



      7     I have not; this is my first time -- to add on to



      8     and make any corrections to my understanding of the



      9     guidelines.



     10          MR. KING:  Madam Chair, members of the



     11     Commission, thank you, Matthew, for that very



     12     helpful and kind introduction.  Of course, the



     13     Commission just completed its action with regard to



     14     the undisputed ballots, and so the Commission now



     15     moves into the phase of resolving disputes.



     16          Under the guidelines, the Commission begins by



     17     considering disputes raised by the petitioner,



     18     Mr. Henry, and, I think, in the roughly



     19     alphanumeric order that Matthew described.  It



     20     would be helpful for State Board of Accounts to



     21     identify the specific precincts in that order so



     22     that the parties can then come forward and present



     23     their evidence and arguments to the Commission.



     24          SECRETARY SULLIVAN:  So at this point, State



     25     Board of Accounts will present precincts with
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      1     ballots challenged by the petitioner, Mr. Henry,



      2     and then go through those individually with



      3     counsel.  So we will turn it back over to Kendra.



      4          MS. LEATHERMAN:  As requested, we will start



      5     in Brown County, and the first precinct with a



      6     dispute by Candidate 1 is Hamblen 2, and it is



      7     Exhibit No. 17.



      8          MR. SICUSO:  Would it be permissible to allow



      9     the petitioner time today to decide whether they



     10     wish to continue their dispute?  Because I believe



     11     State Board of Accounts and I personally would be



     12     fine to move forward if there's no further dispute.



     13          SECRETARY SULLIVAN:  So call on Mr. Henry.



     14     Would you like to --



     15          MR. HENRY:  Pardon me, Madam Secretary.  One



     16     moment.



     17          Madam Secretary, as a point of order, in our



     18     response today for the two questions we wish to put



     19     before the Commission, this particular precinct



     20     wasn't one of those.  So as a point of order, are



     21     we going to have to verify each of these as we go



     22     through to say there's no challenge?



     23          MR. KOCHEVAR:  Yes.



     24          MR. KING:  Madam Chair, if I could, and



     25     Matthew may wish to add, the guidelines permit the
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      1     consolidation of ballots that have essentially



      2     identical issues.  And I think in the communication



      3     received that you referenced, there was no explicit



      4     withdrawal by yourself regarding those disputes,



      5     and so if you wish to withdraw any disputes at this



      6     time for this and ballots that fall into that same



      7     issue, then the Commission could certainly



      8     entertain that motion and act accordingly.



      9          MR. KOCHEVAR:  Yes.  Essentially Counsel



     10     King's and my advice to the recount director when



     11     this was discussed about Mr. Henry's email was to



     12     take a conservative view of it to essentially say



     13     that he just identified those two particular issues



     14     that he was going to bring up but didn't want to



     15     foreclose on any of the other precincts where they



     16     raised disputed ballots until such a time that he



     17     informed now the Commission that they're willing to



     18     waive those disputes and allow those ballots to be



     19     added into the totals based on the findings.



     20          So my assumption will be anything that was



     21     counted as valid would be added into the recount



     22     total; anything that would be invalid, they would



     23     be an invalid ballot and not part of the count.  So



     24     we wanted to make sure that they definitively said



     25     which ones they wanted to do, and I think the
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      1     opportunity is now for them to identify which



      2     precincts they're willing to forego, which should



      3     then cut down on the amount of issues that have to



      4     be discussed.



      5          MR. KING:  I would agree entirely with



      6     Mr. Kochevar's remarks and think it might be



      7     helpful in this case for State Board of Accounts to



      8     identify the ballots that fall into this



      9     classification that may be subject to withdrawing



     10     of the dispute.



     11          MR. SICUSO:  I think it would be easier if the



     12     petitioner identified which ballots he wishes to,



     13     and then we could eliminate through the process



     14     there.  We could refer to his email or give him an



     15     opportunity now to clarify which ballots he wishes



     16     to discuss.



     17          MR. HENRY:  So as a point of order, we're on



     18     Hamblen 1, Form 1; is that right?



     19          SECRETARY SULLIVAN:  Mr. Henry had a question



     20     on what precinct.



     21          MR. SICUSO:  We can go wherever you'd like to



     22     go.



     23          MR. HENRY:  So which precinct was on the floor



     24     when we started this?



     25          MS. LEATHERMAN:  We were actually at
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      1     Hamblen 2.



      2          MR. HENRY:  Hamblen 2.



      3          MR. SICUSO:  But if you'd like to go



      4     Hamblen 1, that's fine.



      5          MR. HENRY:  Okay.  So should I address the



      6     podium?



      7          SECRETARY SULLIVAN:  That would be great.



      8          MR. HENRY:  Thank you.  Madam Secretary,



      9     members of the Commission, my name is David Henry,



     10     H-e-n-r-y.  I'm chairman of Monroe County



     11     Democratic Party and petitioner in this recount.



     12          I'd like to raise, based on the discussion we



     13     just had, the precinct Hamblen 1 in Brown County,



     14     Form 1.  That was not included in the initial



     15     response, but given the opportunity to discuss



     16     Hamblen 1 today, I'm going to avail myself of that



     17     opportunity.



     18          In that particular Form 1, the challenge that



     19     we have here is it appears there are 12 more



     20     ballots found on page 3 than on page 1 of that



     21     form.  This was not something that we were planning



     22     on testing today, but with the opportunity to



     23     address it, we feel that, as we discussed in our



     24     other petition pieces, that it's an example it is a



     25     near impossibility of figuring out who voted for
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      1     whom in a particular precinct given the form.



      2          So that would be the question I would put



      3     before the body to consider rejecting Hamblen 1 due



      4     to the report out as to whether the 12 ballots



      5     reported are 12 more on page 3 than on page 1.  I



      6     do not have a copy of it, but it appears that



      7     counsel does.  Thank you.



      8          MR. SICUSO:  So the one point where I could



      9     just raise, my understanding of what you're



     10     indicating is you're not challenging particular



     11     ballots, but the overall precinct as a whole.



     12          MR. HENRY:  Correct, due to the fact that we



     13     have a form that suggests there are 12 more ballots



     14     on page 3 than page 1 of that particular exhibit.



     15          MR. KOCHEVAR:  So there is a reference to



     16     this, at least how I view it -- and I'll turn it



     17     over to Co-Director King -- in statute in regards



     18     to throwing out an entire precinct's count in a



     19     recount.  That can be found at Indiana Code



     20     3-12-11-17.7(c), as in cat.  It provides -- and I'm



     21     just going to read it verbatim because it's only



     22     two subdivisions.  It provides that "If:  A party



     23     to the recount presents evidence of fraud,



     24     tampering, or misconduct affecting the integrity of



     25     the ballot within a precinct; and (2) the
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      1     commission determines that the fraud, tampering, or



      2     misconduct within that precinct was so pervasive



      3     that it is impossible for the commission to



      4     determine the approximate number of votes that each



      5     candidate received in that precinct; the commission



      6     may order that none of the ballots from that



      7     precinct be counted."



      8          So the first step here would be for petitioner



      9     who is raising that to present evidence of fraud,



     10     tampering, or misconduct that affects the integrity



     11     of the ballots within that precinct.



     12          I'll turn it over to Mr. King to add on.



     13          MR. KING:  Thank you, Mr. Kochevar.  I agree



     14     entirely with your analysis of the pertinent



     15     statute.  And just for procedurally, since we're



     16     starting this process, this is an opportunity for



     17     Mr. Henry, the petitioner, to make his arguments on



     18     this point and then attorney for respondent,



     19     Ms. DeWester, would have an opportunity to address



     20     the Commission on these issues as well.



     21          MR. HENRY:  To further our discussion, based



     22     on the citation of the Indiana Code in Chapter



     23     3-12-11-17.7, the matter of misconduct we find if



     24     we're going to have the guidelines in a particular



     25     precinct in Brown County, that it is one of many
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      1     exemplars that we will talk to in terms of



      2     contested pieces of today's petition on trying to



      3     figure out who voted for who in Brown County, which



      4     is the question on the table.  The form indicates,



      5     in our view, a discrepancy.



      6          It is not an indication of misconduct by the



      7     Recount Commission or the director.  In fact, if



      8     not for their work in identifying some discrepancy



      9     in that township, we would be unaware of the defect



     10     that occurred in the election -- or potential



     11     defect that occurred in the election.



     12          So in terms of the remedy for that, I think



     13     Mr. Kochevar has identified a different remedy for



     14     that.  However, given this was an opportunity to



     15     present and discuss this particular precinct today



     16     rather than be fully briefed on it just raises a



     17     consideration point as to evidence of overall



     18     potential misconduct in the Brown County Clerk's



     19     Office in the execution of this election.



     20          But that concludes my remarks on that



     21     particular statement, and, of course, we'll give



     22     counsel an opportunity to respond to that.  Thank



     23     you.



     24          SECRETARY SULLIVAN:  Ms. DeWester, would you



     25     like to respond?
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      1          MS. DeWESTER:  Sure.  Good morning.  My name



      2     is Samantha DeWester.  I am counsel for the



      3     respondent.  S-a-m-a-n-t-h-a, D-e-W-e-s-t-e-r.



      4          In response to the claims of having a precinct



      5     thrown out in its entirety, there was no contest



      6     that was filed here challenging or requesting



      7     precincts or a review of any type of election.



      8     This was a manual recount, which was done.



      9          Referring to missing ballots and things that



     10     could allude to fraud, as you all know, Commission,



     11     the level of fraud, misconduct is extremely high.



     12     Missing ballots don't raise to that level, and to



     13     disenfranchise an entire precinct of individuals



     14     who voted because they can't find ballots makes



     15     zero sense whatsoever.



     16          So based on the statutes that you previously



     17     cited, the fact that no contest was filed, the fact



     18     that this doesn't raise to the level of fraud, and



     19     even still -- I've alluded to in our



     20     communications, even if we just give you those, you



     21     still don't win this election.  So I would ask that



     22     the Commission deny any request to toss out an



     23     entire precinct or, by and large, an entire swath



     24     of voters due to a missing ballot issue.



     25          SECRETARY SULLIVAN:  Thank you.
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      1          Commission members, do you have any questions



      2     of counsel?



      3          MR. WYNN:  I don't.



      4          MR. CLAYTOR:  If I could, I don't know if this



      5     is a statement or a question, but I'll have our



      6     counsel address it.  Procedurally, there was no



      7     dispute filed on Hamblen 1.  We voted and accepted



      8     the vote in Hamblen 1 in our prior motion.



      9          MS. LEATHERMAN:  I don't want to interrupt



     10     you, Commissioner Claytor, but I'm feeling



     11     compelled to.



     12          MR. CLAYTOR:  Okay.



     13          MS. LEATHERMAN:  To be clear, the petitioner



     14     did not have any disputes in Hamblen 1.  They did



     15     not identify any exhibits in Hamblen 1.  However,



     16     there is a ballot that we determined invalid at the



     17     request of the recount director, and so that has



     18     been identified as Exhibit 20.  And that is not



     19     necessarily a dispute, but it is something for the



     20     Commission to consider.  And it does appear on our



     21     exhibit list, Form 6.  So I don't know if that



     22     clarifies.



     23          MR. SICUSO:  And I can elaborate a little bit



     24     on that.  There's a handful of ballots that we



     25     found that clearly under statute, and the citation
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      1     is 3-12-1-13, which are absentee ballots that state



      2     statute clearly requires have two initials on the



      3     ballot.  If we found those ballots and a party did



      4     not challenge those, I made an exhibit and



      5     considered it an invalid ballot.  It was not



      6     counted.  So that is the only ballot that was, in



      7     this precinct, withheld and therefore not



      8     officially voted on earlier when you accepted the



      9     others.



     10          MR. CLAYTOR:  I understand that.  However, the



     11     motion on the floor in the past was to accept the



     12     tally in all precincts where there was no disputed



     13     ballot.



     14          MR. SICUSO:  Right.



     15          MR. CLAYTOR:  That was not a disputed ballot.



     16     In order to open this precinct, I believe we'd have



     17     to reconsider our prior motion to change something



     18     in that precinct.  But I have not heard anything



     19     about finding ballots, which we find in a whole lot



     20     of recounts.  I've been in a lot of recounts, and



     21     that's not an unusual occurrence.  This seemed like



     22     an unusual county in terms of ballots gone, finding



     23     ballots, whatever else.  That's not fraud directly



     24     unless there's evidence presented of fraud.  I did



     25     not hear any evidence presented of fraud.
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      1          And therefore, I would like to make a motion



      2     to deny the petitioner's request to take away this



      3     precinct.  I don't know if that's properly worded



      4     as a motion.



      5          MR. KING:  Madam Chair, members of the



      6     Commission, I think Commissioner Claytor has



      7     expertly and accurately framed the motion.



      8          MR. WYNN:  Just as it relates to this



      9     precinct?



     10          MR. CLAYTOR:  Correct.



     11          MR. WYNN:  I would second.



     12          SECRETARY SULLIVAN:  Okay.  So we have a



     13     motion on the floor to deny a motion to rescind



     14     this precinct.  So I would ask that our Commission



     15     members vote, and for those that vote in favor,



     16     please say "Aye."



     17          MR. WYNN:  Aye.



     18          SECRETARY SULLIVAN:  Aye.



     19          MR. CLAYTOR:  Aye.



     20          SECRETARY SULLIVAN:  So we have that 3 to 0 to



     21     not move forward on Hamblen 1.



     22          So at this time, I believe, Mr. Henry, do you



     23     have -- or do you need -- because he was going to



     24     share with us Hamblen 2.



     25          MR. HENRY:  So I guess, again, point of order
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      1     for the body so I'm understanding our process, the



      2     petitioner only has the two exhibits we presented



      3     otherwise today.  And so, again, procedurally I'm



      4     happy to address those as we get to them in this



      5     recitation going through each precinct, but until



      6     that point, we have no other exhibits to present on



      7     precincts in Brown County other than the two that



      8     were presented to the Commission.



      9          MR. SICUSO:  Would it be appropriate to see if



     10     the petitioner would like to formally withdraw any



     11     other ballots that were previously challenged and



     12     then move on to the other two he'd like to address?



     13          MR. KING:  Yes.



     14          MR. HENRY:  The petitioner makes that motion



     15     to withdraw on the other precincts in Brown County



     16     except for the two I wish to address today.



     17          MR. WYNN:  I would move that we accept



     18     petitioner's request.



     19          MR. CLAYTOR:  Do we need to accept the tally



     20     in each of those?



     21          MR. KING:  Correct.



     22          SECRETARY SULLIVAN:  And then we would add



     23     that to what we've already accepted.  So would you



     24     provide --



     25          MR. SICUSO:  I think it's hard to identify
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      1     exactly which ones until we know what he'd like to,



      2     so if you could identify which precincts and



      3     county.



      4          MR. HENRY:  As referenced in the communication



      5     to the director on Friday, looking at the precinct



      6     Jackson 4 in Brown County, Exhibit 6, and the



      7     Van Buren precinct in Brown County, Form 1, not the



      8     ballots specifically but Form 1.



      9          MR. SICUSO:  So then I think what that means



     10     is all precincts other than Jackson 4 and -- what



     11     was the other one?



     12          MR. HENRY:  Van Buren, Form 1 in its entirety.



     13          MR. SICUSO:  -- Van Buren 1 in Brown County



     14     should be accepted as valid ballots accepted by the



     15     State Board of Accounts.



     16          MR. WYNN:  I would amend my motion to grant



     17     the request and to accept those ballots.



     18          MR. CLAYTOR:  I'll second.



     19          SECRETARY SULLIVAN:  So we have a motion on



     20     the floor.  All Commission members in favor please



     21     vote "Aye."



     22          MR. WYNN:  Aye.



     23          SECRETARY SULLIVAN:  Aye.



     24          MR. CLAYTOR:  Aye.



     25          SECRETARY SULLIVAN:  Thank you.  And proceed
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      1     to those two that are in conflict, then.



      2          MR. HENRY:  Thank you.  And thank you again



      3     for your time this morning.  I hope we expedited



      4     some of this today with that motion.  But we do



      5     have two other matters that I'd like to present.



      6     For the record, my name is David Henry.  I'm the



      7     petitioner and chair of the Monroe County



      8     Democratic Party.



      9          I'm joined today by Democratic candidate for



     10     House District 62 Penny Githens.  Our manager for



     11     the recount and my observer, Dee Owens, who is here



     12     as well, attended all of the live proceedings as



     13     relates to the recount efforts last week.



     14          I want to thank you for consideration of the



     15     exhibits and their implications and ensuring that



     16     every lawful vote that was cast was counted in the



     17     2022 election in Brown County.



     18          Our first exhibit is from Jackson 4 in Brown



     19     County, and that's Exhibit 6.  The ballot was



     20     declared invalid as a non-Election Day ballot due



     21     to a lack of two sets of initials.  And if you view



     22     the ballot, you'll see a mark at the top of the



     23     initial box like a mark you would make with a pen



     24     that the ink stopped freely flowing but, in our



     25     view, continued at the end of that mark and came
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      1     through at the end.  We contend, in this particular



      2     ballot, there is a mark there and, therefore, the



      3     ballot should be counted in favor of Penny Githens



      4     in that race.



      5          However, we discussed a little bit of the



      6     challenge that we faced in the overall activities



      7     of Brown County, this lack of initials as an



      8     exemplar of a larger problem we saw in Brown County



      9     that started after the work of the SBOA where the



     10     top line not initialed on those ballots cost



     11     Ms. Githens numerous votes, Mr. Hall too, that top



     12     line in that particular county because the clerk of



     13     courts in that county is a Republican, there's a



     14     Republican box on the initial box, and it's missing



     15     on too many ballots, Democratic ballots mostly.



     16          Now, the question is really maybe one or two



     17     mistakes on Election Day, someone misses an



     18     initial, that's a mistake, maybe that's a Mulligan.



     19     But what we're looking at here in some cases in



     20     Brown County is nine ballots that had a missed



     21     initial in that particular -- in the particular



     22     precinct of Van Buren.  And this could be



     23     considered a pattern.  We think it is a pattern of



     24     either gross negligence or willful ignorance, i.e.,



     25     the training of the Election Day clerk, or an
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      1     activity that would suggest misconduct in the



      2     particular precinct.



      3          The second exhibit -- so if we set aside the



      4     first exhibit, just looking at the ballot for its



      5     initial marks and then considering that on its own



      6     merit, it takes us really to the second exhibit,



      7     which is the Van Buren precinct in Brown County,



      8     Form 1.  The challenge we have is whether or not



      9     there was disenfranchisement of voters in Brown



     10     County as indicated by this missing initial set.



     11     But the other challenge we face is one that the



     12     SBOA discovered in its work, which is the



     13     misplacement and loss of 17 paper ballots that were



     14     unable to be verified through the manual recounts



     15     the petitioner asked for.



     16          Now, on Tuesday, the commission -- or the



     17     committee director -- I'm sorry -- the recount



     18     director and the SBOA arrived in Brown County.  The



     19     initial find in the cage, the impounded ballots



     20     that were caged and impounded by State Police, was



     21     there were 261 ballots missing that morning that



     22     could not be counted -- or found in the correct



     23     envelopes there that morning.  Ms. DeWester,



     24     counsel for the respondent, and Ms. Owens, my



     25     observer, called down to the Brown County jail cage
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      1     to discuss the essentially missing 261 ballots.



      2          Later that morning, the SBOA staff went



      3     through every box, every bin, every bag looking for



      4     the ballots for Brown County.  More were found in



      5     wrong precinct bags, while one vote that was never



      6     pulled from an absentee ballot envelope was found.



      7     That vote was never counted on November 8th.  More



      8     ballots were found, bringing the loss down to 91



      9     later that morning.



     10          SBOA then had to go through all the ballot



     11     bags and sort trying to find the additional missing



     12     ballots.  It took them nearly an hour to find 39



     13     provisional ballots, which were still attached to



     14     their envelopes, well, mostly attached to their



     15     envelopes.  Four had no envelopes at all, and our



     16     understanding is the Brown County clerk had the



     17     rest attached as a matter of protocol and they were



     18     thrown out.  So this relates again to the precinct



     19     Form 1 in Van Buren.



     20          So after all ballots that should be in the



     21     cage were allegedly identified, Director Sicuso,



     22     Ms. DeWester, Ms. Owens, Jennifer Gauger of SBOA,



     23     and two State Police officers then drove around



     24     Brown County to county government office buildings



     25     searching the counsel chambers, searching the
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      1     commissioner's office to try to find the last of



      2     the 17 votes in case the missing ballots might be



      3     found there.  The head of the county election board



      4     in Brown County, Mark Williams, provided a rundown



      5     of the procedures from election night, which



      6     included the transporting of ballots in the trunks



      7     of various cars to the jail for storage.



      8          I want to be clear at this point that, without



      9     the recount as petitioned and the work of the SBOA



     10     and the recount director, we would not have known



     11     about the defects that seem to be occurring in



     12     Brown County where ballots are misplaced,



     13     mislabeled, mis-stored, and, in the case of 17



     14     paper ballots, lost.  What that means for our



     15     petition today is that, in asking for a manual



     16     recount, we do not have a manual recount of 17



     17     ballots.  Those are 17 voters whose voices will not



     18     be heard in this recalculation, tabulation of those



     19     results.



     20          Ms. Owens repeatedly raised objections to the



     21     development of the last 17 ballots not being found,



     22     asking to have the ballot copies printed from the



     23     machines -- in this county they're optical scan --



     24     only to be told by the recount director that those



     25     really aren't legal ballots; those are a picture of
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      1     the ballot.  They're not the actual tangible



      2     ballots to be counted.  And I agree with that



      3     assessment, but then we can't count those ballots



      4     in that precinct.  We then asked about printing



      5     from the poll books to see what was missing and



      6     were denied.



      7          So the bottom line here is that the votes were



      8     counted or they wouldn't be counted in Election Day



      9     tallies, so that's not sufficient to meet the



     10     request of granting the petition, which, by the



     11     way, was not cross-petitioned by respondent, to



     12     have a variation on a manual recount of the paper



     13     ballots.  So we don't really know those intents of



     14     those 17 ballots.  Those are votes that are already



     15     lost in the cycle.



     16          We find that this is an ongoing problem with



     17     the Brown County Clerk's Office, which many of the



     18     issues in Brown County are known as far back as



     19     June 2020.  The primary in 2020 had 122 absentee



     20     ballots that were without proper initials in that



     21     election.  The County Board of Elections voted to



     22     accept those at the time.  The clerk did retain an



     23     attorney in that particular case, which I'm sure



     24     you're aware of that instance.  But it is yet



     25     another example in another election cycle where
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      1     Brown County failed to produce an accurate number



      2     of the count in that election.  I just have a



      3     feeling that my successors as Monroe County party



      4     chair in the future for the next decade will be



      5     appearing before this body asking a lot of



      6     questions about what went on in Brown County that



      7     day.



      8          Everywhere recount personnel turned, voters



      9     were disenfranchised in the state, either through



     10     lost votes, uninitialed ballots, or wrongly sorted



     11     provisional ballots.  Candidates may have gained or



     12     lost votes, but we really don't know at the end.



     13     The larger issue is the misconduct that this



     14     activity and the missing initials and missing



     15     ballots suggest going on in Brown County, not



     16     supervising, not training their personnel in the



     17     loss of ballots, not properly storing ballots, and



     18     the list goes on here.



     19          We understand, as Ms. DeWester suggests, that



     20     disenfranchising votes is a serious question, but



     21     we would say that any voter's right to cast a



     22     ballot and have it counted, whatever the party, is



     23     not a partisan question.  And so our petition still



     24     reflects the spirit of why we filed it, which is to



     25     ensure every lawful vote is counted in an election.
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      1     The gross negligence and willful ignorance that are



      2     on display here in Brown County make that very hard



      3     to address.



      4          So therefore, as has been mentioned, there



      5     are, of course, remedies under Indiana Code, severe



      6     as it may seem, that the Commission is entitled to



      7     take when it comes to misconduct in elections in a



      8     county.  Bottom line is the Van Buren precinct,



      9     Form 1, we're never going to know what that



     10     precinct really looks like for a true count.  And I



     11     would hope that we would set aside the interest of



     12     expediency on this matter and take a look at that



     13     county and that precinct with more scrutinizing



     14     eyes today.



     15          In any case, I thank you all for your time in



     16     order to ensure that lawful votes are cast and



     17     counted in our state.  It's hard work.  It's been



     18     hard work for this Commission, for the folks that



     19     work in elections county by county.  But with those



     20     two exhibits, that concludes my statements and



     21     remarks.  Thank you.



     22          SECRETARY SULLIVAN:  Thank you.



     23          MR. HENRY:  As a point of order, Madam



     24     Secretary, is it possible to submit public comment



     25     or letters in this hearing or is that typically not
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      1     the case?



      2          SECRETARY SULLIVAN:  Typically not.



      3          MR. HENRY:  Thank you.



      4          SECRETARY SULLIVAN:  At this time we will have



      5     Ms. DeWester and then Commission directors.



      6          MS. DeWESTER:  Thank you.  There's a lot to



      7     unpack in that argument and lots of legal terms



      8     thrown around with the assumption, I think, of



      9     confusing some people on this Commission.  I have



     10     done, as a lot of you know, many, many, many



     11     recounts statewide and locally.  There are



     12     discrepancies found, as there were in this



     13     election, in every single county we counted.  There



     14     are always discrepancies that are found, whether



     15     electronic or by human error.



     16          I am kind of befuddled by the fact that we



     17     call nine ballots missing initials a pattern out of



     18     about 12,000.  I think it is our duty to make sure



     19     that people's votes are counted and the law is



     20     upheld pursuant to Title 3, which we have done



     21     here.  I don't think it's a pattern.



     22          Brown County is an easy target because there



     23     were some odd issues.  And let's be clear.  We



     24     didn't go in searching, guns ablazing, looking for



     25     ballots.  We were walked over to look at the office







�



                                                           39



      1     where they were counted to make sure nothing was



      2     there and driven right back to where the ballots



      3     were impounded.  This wasn't some hours-long,



      4     day-long process.  It was that simple.  We were



      5     looking for ballots, and all the meantime SBOA is



      6     counting ballots and opening all of the sealed bags



      7     that all election materials were put in.



      8          And it started at 261.  It was whittled down



      9     to 17 because ballots were put, as you guys all



     10     know, as an elected official, you know how -- if no



     11     one's worked the polls here, you might want to



     12     start there.  Working the polls, people are



     13     throwing ballots in what they think are the proper



     14     bags.  No one anticipates a recount.  It's only



     15     when you get into a recount you realize, wow, this



     16     is a lot of work.  It's a lot of work, a lot of



     17     humans are involved, lots of hands touching, and



     18     mistakes are made.



     19          So we got down to 17 missing ballots.  The



     20     fact is, they were counted.  They weren't not



     21     counted.  They were counted because they're in the



     22     total.  We just don't know if I could have



     23     challenged any of those 17 because of the same



     24     reasons that we've challenged the rest of them,



     25     that they're missing initials.
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      1          And having people -- Brown County uses a



      2     voting system.  The clerk was challenged, and this



      3     is her last term, is my understanding.  They have



      4     an electronic voting system they don't use.  The



      5     election board voted to use all manual, hence, why



      6     there was so much paper, stacks of paper.



      7          Every single precinct and every single county



      8     looked at, there was some issue.  Jackson County



      9     had the smallest.  It was an electronic issue.



     10     There were two ballots that were counted.  It was



     11     two down, one from each of the candidates.  Numbers



     12     change in recounts.  It happens.  The machine



     13     sucked one in twice.  Did it not count?  We don't



     14     know.  But that's why we do recounts.



     15          And we have the numbers, we have the evidence,



     16     we have the information.  There is no gross



     17     negligence.  There is no misconduct fatal error on



     18     behalf of the clerk of Brown County.  We're talking



     19     about nine misinitialed ballots and whether



     20     they're -- to make it a partisan matter is giving a



     21     lot of credit to people working on Election Day who



     22     are extremely busy or sending out absentee ballots.



     23     That would be a huge undertaking, and it's



     24     reminiscent of a prior election nationwide here for



     25     me.
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      1          At this point, I would ask you deny any of



      2     their challenges throwing out any of those.  And,



      3     again, if I concede and say, fine, take all 17,



      4     they still lose, so I'm unclear what we're doing



      5     here.  I'm not for disenfranchising voters.  I'm



      6     about following the law, which is what the SBOA



      7     did, which is what we're doing here, and not



      8     scaring everybody with some weird tactics of the



      9     clerk and whomever in some gross negligence issue



     10     in Brown County.



     11          So I thank you for your time.



     12          SECRETARY SULLIVAN:  Thank you.



     13          Mr. Sicuso, do you have any information on the



     14     invalid?



     15          MR. SICUSO:  Yeah.  So maybe we do start with



     16     the first, Jackson 4, that first dispute, and go in



     17     order from there, if that's all right.  I have the



     18     original ballot, if I can bring it up and approach,



     19     and you guys can view the initial issue.



     20          SECRETARY SULLIVAN:  Sure.



     21          MS. LEATHERMAN:  So since it's been a while



     22     since we talked about what the original



     23     determination was, this was an absentee ballot, did



     24     not have both signatures.  We determined it was



     25     invalid, and had it been valid, it would have been
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      1     for Candidate 1, Ms. Githens.  So this is an



      2     invalid ballot, so therefore, it is not in the



      3     overall SBOA count, just to clarify.



      4          MR. SICUSO:  My understanding, if you were to



      5     grant the petitioner's motion on this and to count



      6     the ballot, it would have to be added in because we



      7     counted it invalid and not in the tally.



      8          MR. KOCHEVAR:  Can I ask a question of the



      9     recount director for clarity?  Or actually also



     10     Kendra.  In the report, for Jackson 4, Van Buren 1



     11     only, in your section of disputed invalid ballots



     12     tallied by State Board of Accounts, you have



     13     Jackson 4, four ballots for Githens, one ballot for



     14     Hall in Jackson 4, and then two ballots for Githens



     15     in Van Buren 1.  Could you go through if -- they're



     16     all a little bit different, but are they signature



     17     issues or initialing issues?



     18          MS. LEATHERMAN:  I will look.



     19          MR. KOCHEVAR:  And the other question I have



     20     is that the ballot that was passed around, how many



     21     of those ballots are Election Day ballots, how many



     22     of those are absentee ballots?  And you can tell



     23     because it will say "Absentee Ballot" on the ballot



     24     itself.  I believe that is an Election Day ballot



     25     that you passed around, if I'm not mistaken.
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      1          MS. LEATHERMAN:  It was not.  They look all



      2     the same.  In Brown County, they all look the same.



      3          MR. KOCHEVAR:  They do?



      4          MS. LEATHERMAN:  They do.



      5          MR. KOCHEVAR:  There is no ballot that says



      6     "Absentee Ballot" on it?



      7          MS. LEATHERMAN:  Not that I'm aware in Brown



      8     County.  They look all the same.



      9          MR. KOCHEVAR:  If I may, I only mention that



     10     because the counting standards under 3-12-1 have



     11     two different standards in regards to initials for



     12     Election Day ballots and absentee ballots.  Brad



     13     can -- I don't remember the exact section of that



     14     law, but when it comes to absentee ballots, if the



     15     two sets of initials are not on there, under law,



     16     they can never be counted, even by this Commission.



     17     The state law just prohibits it.



     18          When it comes to Election Day, while they may



     19     be tossed out by the precinct election board when



     20     they review the ballots and not count them, they



     21     can be revived, and the Commission does have the



     22     ability to count that ballot, even absent those two



     23     initials.



     24          But unless there was other documentation,



     25     usually it's pretty clear on what's an absentee
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      1     ballot and what's a general election ballot



      2     because, under law, it would say "Absentee Ballot"



      3     on it at the top in its title, so we'd be able to



      4     know.  If that's not there, hopefully there was a



      5     better organization by Brown County and we know



      6     which ones are absentee ballots and which ones are



      7     Election Day ballots because, if there are some



      8     Election Day ballots there, then, yes, there can be



      9     a vote, discussion if you want to take that from



     10     being invalid to valid, but if not, then that may



     11     be an issue.



     12          MS. LEATHERMAN:  Matt, can you hold up the



     13     ballot itself.  That one, I know there's been a lot



     14     of discussion about how things were or were not



     15     organized in Brown County.  Our original documents



     16     that I'm looking at here reference this particular



     17     one as an absentee ballot, and I would say some



     18     additional evidence to that, as you see, that one



     19     has been folded like it's been folded in an



     20     envelope.  So, again, the Commission can decide



     21     what they want, but for consistency's purposes, I



     22     think that --



     23          MR. SICUSO:  This is about we identified, on



     24     behalf of the recount director, as being invalid



     25     because it was absentee and we had looked at that
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      1     mark not as initials.  So I think we wanted to



      2     bring it forth, and the petitioner obviously is



      3     calling for a judgment call on that.  If you



      4     consider that an initial, I suppose it could be



      5     counted as a ballot for Candidate Githens.  My



      6     determination is that it was not.



      7          MR. KING:  Madam Chair, members of the



      8     Commission, I concur with Mr. Kochevar's analysis



      9     and presentation.  I'll just add for the record



     10     that the statute that makes the absence of a



     11     bipartisan set of initials a fatal error is



     12     3-12-1-13.  And so in the absence of initials of



     13     both parties' representatives, then Mr. Kochevar's



     14     statement is correct.  The Commission could not,



     15     under the law, count that ballot.



     16          SECRETARY SULLIVAN:  Thank you.



     17          Any discussion from the Commission members?



     18          MR. WYNN:  No.



     19          MR. SICUSO:  So I think we would just need to



     20     determine if we were to grant or deny the



     21     petitioner's motion on this particular ballot to



     22     count it.



     23          SECRETARY SULLIVAN:  So is there a motion from



     24     the Commission to deny or grant the petition for



     25     this ballot?
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      1          MR. WYNN:  I would move to deny the petition



      2     on this ballot.



      3          MR. CLAYTOR:  Second.



      4          SECRETARY SULLIVAN:  Thank you.  We have a



      5     motion on the floor open for vote to deny the



      6     petition for this particular ballot.  All those



      7     Commission members in favor of the motion please



      8     vote "Aye."



      9          MR. WYNN:  Aye.



     10          SECRETARY SULLIVAN:  Aye.



     11          MR. CLAYTOR:  Aye.



     12          SECRETARY SULLIVAN:  Thank you.  It passes.



     13          MR. SICUSO:  I think the only remaining



     14     matter, then, is with respect to the petitioner's



     15     motion with respect to Form 1 for Van Buren 1 in



     16     Brown County.  My understanding is essentially it's



     17     a similar argument to the first motion made by



     18     Mr. Henry with respect to the entire precinct.



     19          I can answer any questions that the Commission



     20     may have with respect to what we and the State



     21     Board of Accounts and the State Police did in Brown



     22     County to locate missing ballots.  Happy to go into



     23     detail, but rather than repeat everything,



     24     essentially the facts that were portrayed on the



     25     record so far are accurate.  We spent a substantial
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      1     amount of time.



      2          And much credit to the State Board of Accounts



      3     and the State Police for being available to have



      4     people in multiple places at multiple times always



      5     watching the impounded materials.  It was really a



      6     great effort to really search high and low for



      7     every ballot.  And ultimately, my sense was we left



      8     there having done a very diligent search and count



      9     of every single legal ballot we could possibly



     10     find, and we had to call it at some point.  So that



     11     was my judgment.  We moved on at that point and



     12     closed those precincts.



     13          And we do have one ballot.  So there's one



     14     ballot with respect to Van Buren 1 which was



     15     challenged by the petitioner, and this is an



     16     Election Day ballot which lacks two initials.  But



     17     I did not determine that to be invalid.  We counted



     18     it as a vote for Candidate Hall.  So I can hand



     19     this to you if you'd like, but our position was



     20     that it should be a valid ballot.  So my



     21     understanding of what the petitioner is asking is



     22     we might need to make a judgment on this particular



     23     ballot as well.  I can bring it up for your review.



     24          SECRETARY SULLIVAN:  Thank you.  So, of



     25     course, we have an Election Day ballot to consider
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      1     in Van Buren.



      2          MR. KING:  Madam Chair, members of the



      3     Commission, following up on Mr. Kochevar's earlier



      4     presentation with regard to this issue, Election



      5     Day ballots are subject to different standards of



      6     scrutiny than absentee ballots.



      7          Under Indiana Code 3-12-11-12, with the



      8     exception of the rule we just referenced, "...a



      9     ballot that's been marked and cast by a voter in



     10     compliance with this title but may otherwise not be



     11     counted solely as the result of the act or failure



     12     to act of an election officer may nevertheless be



     13     counted in a proceeding under IC 3-12-11 unless



     14     evidence of fraud, tampering, or misconduct



     15     affecting the integrity of the ballot is presented



     16     by a party to the proceeding.  Subsection (c), "The



     17     act or failure to act of an election officer is not



     18     by itself evidence of fraud, tampering, or



     19     misconduct affecting the integrity of the ballot."



     20          SECRETARY SULLIVAN:  Any discussion by



     21     Commission members or Matthew?



     22          MR. CLAYTOR:  Madam Chair, first, just a



     23     comment which will eventually address that ballot.



     24     I've been doing recounts since '86, so I do have a



     25     little bit of experience, and there's always found
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      1     ballots.  There are almost never, or at least



      2     rarely, missing ballots of more than one, if that.



      3     I find 17 ballots just not existing, in the future,



      4     you want to shake the clerk quite hard for



      5     apparently their way of educating their people.  I



      6     find it outrageous that there are missing ballots



      7     of any amount, but starting out with a large number



      8     and carving it down to 17 is still outrageous.  I



      9     find that absolutely terrible.



     10          I don't find it as evidence of Election Day



     11     fraud.  I would never in my life vote to throw out



     12     a precinct unless, you know -- I better watch what



     13     I say.  I just wouldn't throw out a precinct unless



     14     evidence of fraud is so pervasive that you can do



     15     nothing else.  And I think that's been this



     16     Commission's view since I worked on this



     17     Commission's recount in the 1986 elections.



     18          And, therefore, I would move that we accept



     19     the State Board of Accounts' count, their tally in



     20     this particular precinct, and that motion would



     21     assume then that that ballot counts.  So my motion



     22     is to accept the Board of Accounts' tally in this



     23     precinct.



     24          SECRETARY SULLIVAN:  Thank you.



     25          Anything to follow?
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      1          MR. WYNN:  I would just agree.  I don't



      2     believe we have evidence on the record today of



      3     fraud, tampering, or misconduct sufficient for us



      4     to consider throwing out a precinct, and I think



      5     the same standard applied to this ballot.  I agree



      6     with that analysis.  I think that's where we are



      7     today, so I would second the motion.



      8          SECRETARY SULLIVAN:  Thank you.  We have a



      9     motion on the floor for consideration of a vote to



     10     accept SBOA's count for this precinct.  All those



     11     Commission members in favor of the motion please



     12     vote by saying "Aye."



     13          MR. WYNN:  Aye.



     14          SECRETARY SULLIVAN:  Aye.



     15          MR. CLAYTOR:  Aye.



     16          SECRETARY SULLIVAN:  Thank you.  So that has



     17     passed, and I appreciate your comments.  Thank you.



     18          MR. CLAYTOR:  Similarly, I'll make a motion



     19     that we accept the State Board of Accounts' tally



     20     in Jackson.



     21          MR. WYNN:  Second.



     22          SECRETARY SULLIVAN:  We have a motion to



     23     accept the State Board of Accounts' tally for



     24     Jackson 4.  All Commission members in favor of the



     25     motion please vote by saying "Aye."
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      1          MR. WYNN:  Aye.



      2          SECRETARY SULLIVAN:  Aye.



      3          MR. CLAYTOR:  Aye.



      4          SECRETARY SULLIVAN:  Thank you.



      5          MR. SICUSO:  By my count, I think we've



      6     covered all precincts at this point through various



      7     motions, so, Counsel, next steps might include



      8     certification of the election.



      9          MR. KOCHEVAR:  I'm going to recommend one more



     10     motion.  I'm going to, just so that it's clear for



     11     the record, recommend that a motion be taken to



     12     essentially add in the entire counts for all the



     13     various Bloomington precincts that did have a



     14     dispute by the petitioner that has since been



     15     waived.  I don't think you had a motion for that,



     16     just so that we can get through Monroe.  Then that



     17     will make everything that has been considered valid



     18     on the sheet to be part of the recount certificate.



     19     So one more motion to cover all those remaining



     20     precincts.



     21          MR. KING:  Madam Chairman, members of the



     22     Commission, I would agree with Mr. Kochevar's



     23     suggestion to make it utterly clear so there's no



     24     ambiguity in the matter.



     25          SECRETARY SULLIVAN:  That's fair.  So,
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      1     Commission members, do you have a motion?



      2          MR. CLAYTOR:  I'll move that we accept the



      3     State Board of Accounts' tally in all precincts in



      4     Monroe County.



      5          MR. WYNN:  Second.



      6          SECRETARY SULLIVAN:  Thank you.  All



      7     Commission members in favor of the motion on the



      8     table please vote "Aye."



      9          MR. WYNN:  Aye.



     10          SECRETARY SULLIVAN:  Aye.



     11          MR. CLAYTOR:  Aye.



     12          SECRETARY SULLIVAN:  Thank you.  Passed.  And



     13     I think we have then put forward all precincts in



     14     the recount.



     15          MR. CLAYTOR:  Do we actually have a tally,



     16     Kendra?



     17          MS. LEATHERMAN:  We do.  Without too much



     18     difficulty, I can go through it a few different



     19     ways.  Since we did the last one in total of all



     20     nondisputes, how about I do a total tally of, I'm



     21     going to call them, previously disputed precincts.



     22     Does that make sense, by candidate?



     23          For the previously disputed precincts, for



     24     Candidate 1, Penny Githens, it was 3,691, and for



     25     Candidate 2, Dave Hall, it was 5,225.  And so,
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      1     therefore, it should match the original total we



      2     discussed in our report, which was for Candidate 1,



      3     Penny Githens, 12,963, for Candidate 2, Dave Hall,



      4     13,037.



      5          MR. KING:  Madam Chair, members of the



      6     Commission, the next item provided for by statute



      7     is, in fact, certification of the recount of votes



      8     cast.  I have a document prepared that sets forth



      9     the required elements for that certificate,



     10     including the number of votes for each candidate



     11     and the plurality for the candidate who received



     12     the most votes.



     13          So I will ask State Board of Accounts to once



     14     more provide the numbers and then the plurality.



     15          MS. LEATHERMAN:  So you just want me to give



     16     the total tally again, Brad?



     17          MR. KING:  Madam Chair, this would be for the



     18     certificate that would be transmitted in accordance



     19     with the statute to the House of Representatives



     20     so, therefore, should be the final total in this



     21     matter.



     22          MS. LEATHERMAN:  Okay.  So final total for



     23     Candidate 1, Penny Githens, is 12,963, and final



     24     total for Candidate 2, Dave Hall, is 13,037.



     25          MR. KING:  Which would give a plurality of?
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      1          MS. LEATHERMAN:  74.



      2          MR. CLAYTOR:  Do we need a motion to adopt?



      3          SECRETARY SULLIVAN:  Okay.  So thank you.



      4     That is the conclusion of the recount, and we will



      5     certify the election.



      6          MR. CLAYTOR:  Do we need to move to adopt?



      7          MR. KING:  Eventually.



      8          SECRETARY SULLIVAN:  Okay.  So I'm advised by



      9     counsels now that, upon the completion of our



     10     recount for an election of office, Indiana



     11     Code 3-12-11-18(a) requires that the Commission



     12     "(1) make and sign a certificate showing the total



     13     number of votes received in the precincts by each



     14     candidate for election to office; and (2) state in



     15     its certificate of the candidate who received the



     16     highest number of votes in the precincts for



     17     election to the office and by what plurality,"



     18     which we just did; and "(3) file its certificate



     19     with the Election Division."



     20          Further, under Indiana Code 3-12-11-20, this



     21     recount certificate supersedes all previous returns



     22     made in any form of the recounted votes.



     23          And finally, under Indiana Code 3-12-11-21, no



     24     later than seven days after the State Recount



     25     Commission completes a recount for state
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      1     legislative office, the Indiana Election Division



      2     is required to prepare two certified statements



      3     showing the number of votes that each candidate



      4     received.  The Election Division is then required



      5     to transmit one statement to the candidate



      6     receiving the highest number of votes for the



      7     office.  The Secretary of State is required to



      8     deliver the other statement to the presiding



      9     officer of the chamber in which the successful



     10     candidate is to be seated, which in this case is



     11     the Speaker of the House of Representatives.  The



     12     Speaker will then refer the statement for such



     13     action as the House considers appropriate.



     14          Okay.  In light of the result of the recount



     15     proceedings, there's a motion for the Commission to



     16     find a refund of the --



     17          MR. KING:  Excuse me, Madam Chair.  I think



     18     for purposes of the record, I can briefly read in



     19     the certificate, and then the Commission can move



     20     on to the minor administrative matters to wrap up



     21     its work.



     22          This is the Certificate of Recount of the



     23     Votes Cast for the Candidates for the Election of



     24     Indiana State Representative, District 62, at the



     25     November 8, 2022, General Election; In the Matter
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      1     of the Recount of the Election of Indiana State



      2     Representative, District 62, David Henry, in his



      3     capacity as Chairman of the Monroe County



      4     Democratic Party, Petitioner, v. Dave Hall,



      5     Respondent.



      6          "Whereas, under Indiana Code 3-12-11-18(a),



      7     the Indiana Recount Commission is required to make



      8     and sign a certificate following the completion of



      9     a recount;



     10          "Whereas, this certificate:  (1) is required



     11     to show the total number of votes received in the



     12     precincts by each candidate for election to the



     13     office; (2) must state the candidate who received



     14     the highest number of votes in the precincts for



     15     election to the office, and by what plurality; and



     16     (3) must be filed with the Election Division of the



     17     Office of the Secretary of State of Indiana; and



     18          "Whereas, the Commission has completed a



     19     recount for the election of Indiana State



     20     Representative, District 62;



     21          "Now, therefore, the Indiana Recount



     22     Commission certifies and orders the following:



     23          "1.  The Commission certifies that the



     24     attached page (designated as 'State Board of



     25     Accounts Tally of Ballots for Petitioned Precincts
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      1     Indiana House District 62 General Election



      2     November 8, 2022'), which is incorporated by



      3     reference in this Certificate, sets forth the total



      4     number of votes received by each candidate for



      5     election to the office of Indiana State



      6     Representative, District 62, at the November 8,



      7     2022, general election, being all of the precincts



      8     included within District 62.



      9          "2.  The Commission certifies that Dave Hall



     10     is the candidate who received the highest number of



     11     votes in the precincts described in Paragraph 1 of



     12     this Certificate, in that Candidate David Hall



     13     received 13,037 votes, while Candidate Penny



     14     Githens received 12,963 votes, being a plurality of



     15     74 votes for Dave Hall.



     16          "3.  The Commission orders that the Recount



     17     Director file this certificate with the Election



     18     Division, as required by law.



     19          "So certified and ordered, this 20th day of



     20     December, 2010 [sic], the Indiana Recount



     21     Commission."



     22          MR. WYNN:  I would move that we approve the



     23     certificate as read.



     24          MR. CLAYTOR:  Second.



     25          SECRETARY SULLIVAN:  Thank you.  We have a
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      1     motion on the floor to approve certificate.  All



      2     the Commission members in favor please signify by



      3     saying "Aye."



      4          MR. WYNN:  Aye.



      5          SECRETARY SULLIVAN:  Aye.



      6          MR. CLAYTOR:  Aye.



      7          SECRETARY SULLIVAN:  Thank you.  Okay.  In



      8     light of the certificate being approved, we will do



      9     a little bit of housecleaning here about expenses.



     10     In light of the result of the recount proceeding,



     11     is there a motion for the Commission to find that a



     12     refund of the cash deposit submitted by the



     13     petitioner in this matter should not be granted?



     14          MR. CLAYTOR:  So moved.



     15          MR. WYNN:  Second.



     16          SECRETARY SULLIVAN:  Thank you.  Is there any



     17     discussion on that from the Commission?



     18          MR. WYNN:  No.



     19          SECRETARY SULLIVAN:  So no further discussion.



     20     All in favor of approval of the motion signify by



     21     saying "Aye."



     22          MR. WYNN:  Aye.



     23          SECRETARY SULLIVAN:  Aye.



     24          MR. CLAYTOR:  Aye.



     25          SECRETARY SULLIVAN:  The "ayes" have it.  The
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      1     motion is approved.



      2          Under Indiana Code 3-12-10-12, a person who



      3     claims reimbursement of expenses related to the



      4     performance of this Recount Commission must submit



      5     a claim to the recount director not later than noon



      6     60 days after today.  So that is noon on



      7     February 20th of 2023.  This includes a claim



      8     submitted by another state agency, a county or



      9     individual, such as the deputy recount directors.



     10     A claim submitted by the recount director must be



     11     submitted to the Secretary of State.



     12          In light of the conclusion of the recount



     13     proceedings, is there a motion for the Commission



     14     to adopt Order 2022-13, which rescinds



     15     Order 2022-10, the previous impound order issued in



     16     this matter?



     17          MR. WYNN:  So moved.



     18          MR. CLAYTOR:  Moved.



     19          MR. WYNN:  Second.



     20          SECRETARY SULLIVAN:  I think we're there.  No



     21     further discussion.  All in favor of approval of



     22     the motion please signify by saying "Aye."



     23          MR. WYNN:  Aye.



     24          SECRETARY SULLIVAN:  Aye.



     25          MR. CLAYTOR:  Aye.
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      1          SECRETARY SULLIVAN:  The "ayes" have it, so



      2     our motion is approved.



      3          In conclusion here with our Recount



      4     Commission, do any of the Commission members have



      5     any concluding remarks or questions?



      6          MR. WYNN:  I would just thank the parties and



      7     thank everyone who was involved in this for the



      8     presentations today and the work done leading up to



      9     today's hearing.



     10          MR. CLAYTOR:  I'd just like to thank the



     11     recount director for doing another yeoman's job and



     12     the State Board of Accounts.  I've been in those



     13     shoes, and you guys always do a great job.



     14          SECRETARY SULLIVAN:  I agree.  Thank you so



     15     much for all parties involved.  Thank you for



     16     quickly getting a lot of work done for the citizens



     17     of Indiana.  We all appreciate your work.



     18          The Commission has concluded its business for



     19     today's meeting.  Is there a motion for the



     20     Commission to now adjourn?



     21          MR. WYNN:  So moved.



     22          MR. CLAYTOR:  Second.



     23          SECRETARY SULLIVAN:  Those in favor say "Aye."



     24          MR. WYNN:  Aye.



     25          SECRETARY SULLIVAN:  Aye.
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      1          MR. CLAYTOR:  Aye.



      2          SECRETARY SULLIVAN:  The "ayes" have it, and



      3     our meeting is adjourned.  Thank you.



      4          (The Indiana Recount Commission Public Meeting



      5     was adjourned at 10:15 a.m.)
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      1  STATE OF INDIANA



      2  COUNTY OF HAMILTON



      3          I, Maria W. Collier, a Notary Public in and



      4  for said county and state, do hereby certify that the



      5  foregoing public session was taken at the time and



      6  place heretofore mentioned between 9:00 a.m. and



      7  10:15 a.m.;



      8          That said public meeting was taken down in



      9  stenograph notes and afterwards reduced to typewriting



     10  under my direction; and that the typewritten



     11  transcript is a true record of the public meeting.



     12          IN WITNESS WHEREOF, I have hereunto set my



     13  hand and affixed my notarial seal this 5th day of



     14  January, 2023.



     15
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     21  My Commission expires:

         December 5, 2024
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