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STATE OF INDIANA
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INDIANAPOLIS, INDIANA 46204-2769

Telephone: (317) 232-2513
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TO: THE OFFICIALS OF CENTER TOWNSHIP, MARION COUNTY

We have examined the records of the Trustee for the period from January 1, 2005 to December 31,
2010, and certify that the records and accountability for cash and other assets are satisfactory to the best of
our knowledge and belief, except as stated in the Examination Results and Comments. The financial trans-
actions of this office are reflected in the Annual Reports of Center Township, Marion County for the years
2005 through 2010.

STATE BOARD OF ACCOUNTS

June 5, 2012



CENTER TOWNSHIP TRUSTEE
MARION COUNTY
EXAMINATION RESULTS AND COMMENTS

QUESTIONED COST - SALARY OF TOWNSHIP CHIEF FINANCIAL OFFICER

Alan S. Mizen, former Township Chief Financial Officer (CFO), was hired in November of 2001 as a
contracted employee with a compensation of $72,000 per calendar year. The employment agreement
allowed him to receive annual salary raises, to earn paid time off (PTO), and to participate in the Township's
Compensatory (Comp) Time Program. A review of former Township CFO Alan S. Mizen's compensation for
the period January 1, 2005 to December 31, 2010, disclosed questionable items.

In 2005, Alan S. Mizen, former Township CFO, began receiving compensation for overtime hours
worked in addition to his regularly scheduled work hours. The employment agreement the Township entered
into with former Township CFO Alan S. Mizen indicated that the CFO was a salaried position and did not state
that he would be paid for overtime hours worked. In addition to the overtime compensation received, he was
compensated for comp time earned in previous years. He received payments for comp time earned in 2007,
2009, and 2010. The Township's personnel policy presented for examination did not indicate "cashing out" of
comp hours was allowable. Finally, it was noted that former Township CFO Alan S. Mizen was compensated
for PTO hours in 2010 that exceeded the 150 hour limit of PTO hours that could be paid out to any individual
as stated in the Township's personnel policy presented for examination.

A schedule of the payments, including a breakdown by year and type is listed below:

Type of Payment

Year End Earnings Compensable Paid Time
Calendar Year Salary Record Wages Variance Time Overtime Off (PTO) Totals
2005 $ 79,402.66 $ 83,679.80 $ 427714  $ - $ 427714  $ - 3 4,277.14
2006 81,380.32 93,828.59 12,448.27 - 12,448.27 - 12,448.27
2007 89,868.04 114,165.92 24,297.88 8,079 16,218.55 - 24,297.88
2008 88,421.66 107,293.14 18,871.48 - 18,871.48 - 18,871.48
2009 88,461.18 118,534.59 30,073.41 8,281.33 21,792.08 - 30,073.41
2010 92,295.31 173,236.29 80,940.98 52,038.76 22,268.32 6,633.90 80,940.98
Totals $ 68,399.42 $ 95,875.84 $ 6,633.90 $ 170,909.16

Compensable Time

The Compensatory (Comp) Time Program is an employee fringe benefit. The program's policy allows
for employees to earn "comp" time for hours worked in addition to their regular scheduled work week. Comp
hours would be earned at time and a half per additional hour worked. The comp hours earned would be in
lieu of the employee being paid cash for the additional hours worked. Comp hours were to be used by the
employee at a later time to take time off, equivalent to paid time off (PTO). A revision to this policy, made in
2004, required employees to use the comp time in the year it was earned. It did not allow the employee to
carry forward a balance from one calendar year to the next. The Township's Employee Handbook that was
presented for examination stated in part: "Employee may not carry-over comp time into the next calendar
year effective January 2004. Employees are encouraged to use all comp time previously earned during the
period in which it was earned."

Alan S. Mizen, former Township CFO, began accruing comp time in 2002, in some cases accruing up
to 12 comp hours a day and up to a total of 36.50 comp hours in a two-week pay period. A large number of
hours continued to accrue from 2004 to 2007, which conflicted with the revised Comp Time Program policy.



CENTER TOWNSHIP TRUSTEE
MARION COUNTY
EXAMINATION RESULTS AND COMMENTS
(Continued)

He had accrued a balance of 900 comp hours by the end of 2007. In 2007, Alan S. Mizen, former Township
CFO, started cashing out his comp time hours, receiving compensation for these hours at his current hourly
rate. The personnel policy presented for examination did not state that cashing out comp time was an allow-
able procedure. Additionally, no evidence was presented for examination that the Trustees in office during
these periods approved cashing out these comp time hours. In total, from 2007 through 2010, Alan S. Mizen,
former Township CFO, cashed out 1,623.72 hours of comp time for a total questioned amount of $68,399.42.

(See Summary of Questioned Costs, page 38)
Overtime

Overtime can be earned by hourly employees of the Township. The Township's personnel policy that
was presented for examination stated, "overtime hours are any hours worked over eight in a day or over forty
in a week." The policy also stated, "hours worked over the regularly scheduled hours are to be approved by
management prior to incurring the hours in order to qualify as overtime." The policy also required employees
to complete a separate form for reporting overtime hours worked.

Alan S. Mizen, former Township CFO, began reporting and receiving compensation for overtime
hours in 2005. A very large number of overtime hours were reported on his timesheets from 2005 to 2010, for
which he received compensation. In some cases, he reported working up to 76 overtime hours in a two-week
pay period. The employment agreement the Township entered into with former Township CFO Alan S. Mizen
does not indicate that he would be eligible for overtime hours. Furthermore, no evidence was presented for
examination to document the Trustee's review and/or approval of these overtime hours, nor was the proper
form detailing the overtime hours worked attached to his timesheets as required by the Township's employee
handbook. In total, from 2005 through 2010, Alan S. Mizen, former Township CFO, reported working
1,438.09 hours of overtime for a total questioned amount of $95,875.84.

(See Summary of Questioned Costs, page 38)
Paid Time Off (PTO)

Paid Time Off (PTO) is an employee fringe benefit. PTO benefits are earned based upon the length
of service, which is computed according to an employee's anniversary date. The Township's PTO policy that
was presented for examination stated: "Full time employees may accumulate a maximum of 225 hours of
PTO leave time. Any accumulations in excess of 225 hours will be lost at the time the accumulation exceeds
225 hours." In addition, the policy allowed employees to "sell back" PTO hours to the Township. The policy
stated: "Hours accumulated that are greater than 75 hours of PTO, may be sold to the Township at the
employee's then current pay rate, at the conversion rate of one hour of PTO pay for every two hours of PTO
sold back to the Township, or 50%." This policy provided the opportunity for any employee to sell back a
maximum of 150 hours for 75 hours of pay at their current rate.

Alan S. Mizen, former Township CFO, earned PTO throughout his employment with the Township.
However, the PTO policy was not followed in regards to the maximum amount of PTO hours each employee
is allowed to accumulate. At the beginning of 2005, Al Mizen had a PTO balance of 255.25 hours. His PTO
balance was never less than the 225 maximum hours allowed during the period reviewed; however, he
continued to accumulate PTO hours during this time period.
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Alan S. Mizen, former Township CFO, had a PTO balance on December 17, 2010, of 618 hours. At thattime,
he elected to "sell back" 442.50 PTO hours to the Township. He was compensated for 221.25 hours which
calculated to $10,035.90. However, based on the policy presented for examination he was not entitled to this
amount. The maximum amount of hours allowed to be sold back, per the policy was 150 hours, for 75 hours
of compensation. Alan S. Mizen, former Township CFO, was paid for 146.25 PTO hours over the maximum
amount allowed based on the policy presented for examination, for a total questioned amount of $6,633.90.

(See Summary of Questioned Costs, page 38)

Additional Information

Throughout the time we were performing our examination fieldwork, we requested of the current
Township officials all current personnel policies and other related payroll documentation. We were provided
with what was represented as the current Township Employee Handbook & Personnel Policy Manual, and
contained the policies for compensatory time, overtime, and paid time off as described above. We also
inquired to former trustees William E. Douglas and Carl L. Drummer as well as former CFO, Alan S. Mizen for
any further documentation we could use to formulate our audit conclusions.

Four months after the completion of our examination fieldwork former Trustee William E. Douglas,
through his attorney, provided an inter-office communication that was in addition to the original personnel
policies provided during the examination. The Inter-Office Communication, dated December 30, 1997,
indicated that the prior Trustees had the authority to verbally make changes, on a case by case basis, to the
Comp Time Policy. The Township's Inter-Office Communication states in part: ". .. Comp time may not be
carried over from one calendar year to another unless it is approved by the Trustee or his designee." Former
Trustee William E. Douglas, through his attorney, also provided an additional section of the original Township
Personnel Policy not previously presented for examination. This section, labeled Attendance Policy
Exceptions, states in part: "Exceptions to Attendance Policies will be determined on a case-by-case basis by
the Trustee, CEO, or Administrative designee."

Although the additional information presented by the former Trustee gave the Trustees authority to
verbally change the Township's Attendance and Personnel policies, verbal changes and modifications to
written and approved policies are not allowable, based on State Board of Accounts Accounting and Uniform
Compliance Guidelines. Written documentation could not be provided which indicated that these deviations
from the Township's policies were approved by the respective trustees. Therefore, the compensation paid to
Alan S. Mizen, former Township CFO, for the "cash out" of compensatory time, overtime hours he reported
working, and the "sell back" of PTO hours over the allowable amount were considered questionable items.

All types of employee benefits should be detailed in a written policy. Payments for expenses not
authorized in a written policy cannot be allowed.

The board should adopt policies governing sick leave, vacation leave, and any other types of special
leave. (Accounting and Uniform Compliance Guidelines Manual for Townships, Chapter 17)

All compensation and benefits paid to officials and employees must be included in the labor contract,
salary ordinance, resolution or salary schedule adopted by the governing body unless otherwise authorized
by statute. Compensation should be made in a manner that will facilitate compliance with state and federal
reporting requirements. (Accounting and Uniform Compliance Guidelines Manual for Townships, Chapter 17)
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Each governmental unit is responsible for complying with the ordinances, resolutions, and policies it
adopts. (Accounting and Uniform Compliance Guidelines Manual for Townships, Chapter 13)

EXCESSIVE HOURS WORKED

Our review of former Township CFO Alan S. Mizen's employee timesheets and attendance records
for the period January 1, 2005 to December 31, 2010, disclosed some questionable activity. During this time
period, there were numerous instances where Alan S. Mizen, former Township CFO, reported on his time-
sheet that he worked over 12 hours in one given day. In some cases, he reported working 12 hours in
addition to his regularly scheduled 10 hour work day. For audit purposes, we considered the hours to be
excessive for any work performed on a Saturday, Sunday, Holidays, or any other days in which the time
reported was 12 hours or more.

The total numbers of days, where excessive hours were claimed, by calendar year are scheduled

below:
Calendar Year Number of Days
2005 44
2006 86
2007 79
2008 90
2009 112
2010 107

With the excessive number of days in which time was reported as either being worked in excess of 12
hours, on a weekend and/or a holiday, we would have expected to see a corresponding amount of
output/work generated from the hours being charged. However, as discussed in the Center Township
Examination Report for the period January 1, 2009 to December 31, 2010, and the Examination Report of the
Marion County Small Claims Court, Center Township Division (Report B40189), several items that were the
responsibility of the CFO were either not performed or were incomplete. For example, accurate bank
reconciliations were not completed during the two years of the examination; a Court Cash Book of Receipts
and Disbursements was not maintained; and fees totaling $1,931,438 collected by the court and to be
remitted to the State, Marion County, and the Township had not been disbursed. From our review of Alan S.
Mizen, former Township CFQO's, timesheets and other related payroll records, we could not determine what
duties or projects were performed during the times we noted above as being excessive. These excessive
hours reported as being worked caused the Township additional costs in compensation and benefits.
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Specific examples of dates, with the largest hours reported, on former Township CFO Alan S. Mizen's
employee timesheets and attendance records are illustrated below:

Date Hours Reported
Sunday, January 15, 2006 18.50
Tuesday, December 12, 2006 18.00
Thursday, December 14, 2006 18.75
Monday, December 18, 2006 19.25
Tuesday, June 12, 2007 19.50
Saturday, January 19, 2008 18.00
Monday, January 21, 2008 18.00
Tuesday, January 22, 2008 17.00
Monday, July 21, 2008 17.00
Thursday, July 24, 2008 19.00
Wednesday, August 13, 2008 18.33
Saturday, August 16, 2008 22.00
Sunday, August 17, 2008 22.00
Thursday, January 08, 2009 18.75
Monday, January 12, 2009 20.00
Tuesday, January 13, 2009 18.00
Wednesday, January 14, 2009 21.00
Thursday, August 20, 2009 17.00
Friday, August 21, 2009 17.00
Wednesday, October 28, 2009 18.75
Thursday, January 14, 2010 17.00
Monday, January 18, 2010 18.00
Tuesday, January 26, 2010 19.00
Thursday, January 28, 2010 17.00
Wednesday, February 03, 2010 17.25
Wednesday, September 08, 2010 17.00
Thursday, December 09, 2010 17.00
Monday, December 20, 2010 17.00

Every effort should be made by the governmental unit to avoid unreasonable or excessive costs.
(Accounting and Uniform Compliance Guidelines Manual for Townships, Chapter 13)

INTERNAL CONTROL WEAKNESSES — PAYROLL PROCESS

Major weaknesses in internal controls over the payroll process were identified during the examination
period reviewed. First, Alan S. Mizen, former Township CFO, did not sign his timesheets nor were they
reviewed, signed, or approved by the Trustees throughout his entire employment with the Township. The
Township's Employee Handbook stated in part: "Management will provide an attendance report form that
employees will complete and sign representing each week of the pay period. Supervisors are required to sign
approval of reported time and submit to payroll on designated dates and schedules." This lack of oversight
may have allowed for incorrect time worked to be submitted and paid without being detected.
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Secondly, the proper procedures were not in place for documenting and approving overtime hours for
which Alan S. Mizen, former Township CFO was compensated. The Township's Employee Handbook stated
in part: "Hours worked over the regularly scheduled hours must be approved by management prior to
incurring the hours in order to qualify as overtime. Supervisors will provide forms for reporting overtime
worked." Documentation was not provided for examination that indicated management approval of the ove-
rtime hours Alan S. Mizen, former Township CFO, reported working, prior to working those hours. Also, the
proper forms were not used to document the overtime hours worked. This lack of management approval may
have allowed for incorrect overtime hours to be submitted and paid without being detected.

Lastly, the proper documentation could not be provided to ensure that Alan S. Mizen, former
Township CFO, was compensated in accordance with the management approval. He was compensated for
items that were not detailed out in his contract and were not in compliance with the policies of the Township.
Written approvals by the Trustees in office at the time were not provided which documented the approval that
Alan S. Mizen, former Township CFO was allowed to earn overtime compensation, to "cash out" his compen-
satory time balances, to exceed the maximum allowable paid time off (PTO) balance of 225 hours, or to be
paid for PTO balances in excess of the 150 hour limit. Discussion with former officials revealed that the
Trustees' approval for some of the deviations from the original employment agreement and Township
Employee Handbook mentioned above were made verbally. However, no correspondence or other docu-
mentation was presented to support any approvals of the deviations noted above. Verbal changes to written
policies and procedures cannot be substantiated and are not considered sufficient audit evidence. The lack
of controls over documentation for changes and approvals in written policies and procedures may have
allowed for incorrect amounts, including overpayments, to be made and not be detected.

Governmental units should have internal controls in effect which provide reasonable assurance
regarding the reliability of financial information and records, effectiveness and efficiency of operations, proper
execution of management's objectives, and compliance with laws and regulations. Among other things,
segregation of duties, safeguarding controls over cash and all other assets and all forms of information
processing are necessary for proper internal control. (Accounting and Uniform Compliance Guidelines
Manual for Townships, Chapter 13)

Controls over the receipting, disbursing, recording, and accounting for the financial activities are
necessary to avoid substantial risk of invalid transactions, inaccurate records and financial statements and
incorrect decision making. (Accounting and Uniform Compliance Guidelines Manual for Townships, Chapter
13)
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EXIT CONFERENCE

The contents of this report were emailed to Alan S. Mizen, former Chief Financial Officer; Carl L.
Drummer, former Trustee; William E. Douglas, former Trustee; and Eugene W. Akers, Trustee, on June 5,
2012.

The Official Response of Carl L. Drummer, former Trustee, has been made a part of this report and
may be found on pages 11 and 12.

The Official Response of Alan S. Mizen, former Chief Financial Officer, has been made a part of this
report and may be found on pages 13 through 15.

The Official Response of William E. Douglas, former Trustee, was received on July 18, 2012, and
has been made a part of this report. It may be found on pages 16 through 37.

We did not receive an Official Response from Eugene W. Akers, Trustee.

-10-



Carl L. Drummer

One American Square

Suite 2900

Indianapolis, Indiana 46282

Sommer Cannon, SBOA

This letter will serve as a preliminary response to the State Board of Accounts (“SBOA”) recent report
regarding “questioned costs” in the Center Township Trustee’s Office (“Office”). My tenure as Center
Township Trustee began in 1996 and ended in early 2009. The SBOA’s report covers a period that
extends in part beyond my tenure.

Generally, | applaud the SBOA for working around the state to reduce the rampant nepotism and self-
dealing that occurs in some local governments. The tools available to the SBOA to pursue such matters
are powerful and helpful in those circumstances. However, those tools can easily be abused by
overzealous prosecution of matters that these tools were not intended to address. In the case of this
SBOA report, | submit to you that the allegations contained in this report involving me are misguided.

In particular, the SBOA’s “questioned cost” report suggests that Township Chief Financial Officer Alan S.
Mizen received payment for compensatory time to which he was not entitled. | am at a distinct
disadvantage in responding to the particulars of the report at this time as the timesheets questioned by
the SBOA have not been provided to me for examination. | have received no other documentation to
assist me in evaluating the SBOA’s other claims. Further, | am not in possession of any of the Office’s
official records as | left office in early 2009.

As Center Township Trustee, | faithfully and diligently discharged my duties. To that end, | hired Alan S.
Mizen as Center Township’s Chief Financial Officer. | did so due to the complexity and breadth of the
Office’s duties and in a sincere attempt to improve every aspect of the Office’s financial operations. In
fact, | hired Mr. Mizen directly from the SBOA staff so that the Office’s finances were handled by
someone expert in SBOA rules and processes. | relied extensively on Mr. Mizen in that role.

The SBOA audited the Office’s books for the period covering January 1, 2005 to December 31, 2006 and
submitted a report as of October 26, 2007. The principal issues raised in that report involved the
condition of records and the timeframes and methodology for bank reconciliations. Those issues, which
| understand are common SBOA findings, were addressed. No mention of payroll irregularities were
raised during this audit. | relied on the SBOA audits to assist me in continuing to improve the Office’s
financial operations.

A SBOA audit produced subsequent to my departure from office also contained no mention of the
payroll irregularities the SBOA now raises.

My concern with the SBOA report is that it appears that the SBOA takes the position that an elected
officeholder can be held strictly liable for potential errors that he or she could not reasonably detect.
That position should be a warning to anyone in government that has any fiscal responsibility
whatsoever.

Finally, reports of this nature ignore the value of a person’s reputation. In the public’s view, my
reputation will be tarnished by the mere publication of this report. | cannot emphasize enough that |
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made every effort personally to improve the Office and hired the staff necessary to improve the office,
as well. The SBOA’s report belies these efforts and does a disservice to both myself and many others
who worked tirelessly to provide a valuable service to the public.

| respectfully request you reconsider the publication of this report.

Sincerely,

Carl L. Drummer

-12-
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June 14, 2012

Mr. Bruce Hartman,

State Examiner

State Board of Accounts

302 West Washington Street, Room E418
Indianapolis, IN 46204

RE: Center Township, Marion County Audit Results and Comments and Questioned Costs

Mr. Hartman,

I strongly disagree with the opinions that the State Board of Accounts has expressed in the Audit Results and Comments
as a result of its examination of the records of Center Township of Marion County. In response to your opinions I have
provided information that supports that | have acted as required by applicable employment agreements, policies,
guidelines, and state and federal regulations. My response includes information documenting that some of the opinions
included in this report are not supported by specific authoritative materials, universally applied, and therefore should not
be included in this report.

I have previously provided the Township and State Board of Accounts with authoritative materials and documentation to
support the validity of the transactions summarized in the opinions and questioned costs were valid transactions and are
authorized by contracts, policies, state and federal regulations. The hours reported on my timesheets were authorized,
worked on Township matters, and based upon my employment agreement, policies, state and federal regulations and
support the position that the compensation received was valid and paid in accordance with authoritative materials.

Below you will find my responds to specific items contained in the report.
Questioned Costs

My employment agreement indicated my position was “salaried position and did not state that he would be paid
for overtime hours worked”. As included in this comment my employment agreement did state that | was
“eligible to participate in the Township's Compensatory (Comp) Time Program”.

In relation to my employment agreement “salary” represents the cumulative cash payments for regularly
scheduled hours. 1 was not eligible to earn “Comp” time without working more hours than my regularly
scheduled number of hours. Additionally, the Federal Labor Standards Act (FSLA) regulations (FLSA 29 CFR
541.602) state “an exempt employee must receive the full salary for any week in which the employee performs
any work without regard to the number of days or hours work”. State regulations specifically prohibit payment
of compensation to government employees when hours are not worked. My compensation and comp balances
were determined on an hourly basis according to my employment agreement, and policy, state and federal
regulations.

As cited in this report “The program's policy allows for employees to earn "comp™ time for hours worked in
addition to their regular scheduled work week. Comp hours would be earned at time and a half per additional
hour worked. The comp hours earned would be in lieu of the employee being paid cash for the additional hours
worked.”  This indicates that cash payment for additional hours worked (comp hours) was an option.
Additionally, FLSA 29 CFR 553.27 states: (a) Payments for accrued compensatory time earned after April 14,
1986, may be made at any time and shall be paid at the regular rate earned by the employee at the time the
employee receives such payment. The payments for the additional hours worked that | received termed as
“overtime” in this report, were the immediate payment of comp time earned. The time sheets did not contain a
row to record Comp Time Paid therefore they were recorded on the comparable row labeled “Overtime
Payable”. My compensation for comp time worked and paid in the pay period earned were valid and paid
consistent with my employment agreement, policy, state and federal regulations.

Page 1 of 3
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The opinion stated that | received payments for paid time off (PTO) that exceeded the policy allowed number of
hours. The policy also established that allowed PTO hours to be carried over from year to year to be modified
on a case by case basis. | did have approval to carry over hours in excess of policy and when asked to reduce
the number of hours to below maximum contained in the policy in 2010 | “sold” a portion of my PTO hours to
cash at the policy formula rate. To the best of my knowledge a copy of approval was contained in my personnel
file. My compensation for converted PTO balances was valid and paid consistent with my employment
agreement, policy, state and federal regulations.

CompensableTime

This opinion incorrectly addresses Comp time as a “fringe benefit”. Compensatory time is not included in the
Township Handbook “fringe benefits” and is required by Federal regulation. Employers are subject to the
regulations established by those Federal agencies. As affirmed in the Audit Results and Comments my
employment agreement states that | was eligible to participate in the comp time program. The Accounting and
Uniform Compliance Guidelines Manual for Townships Page 17-1 states in part: “Each governmental unit
should adopt a written policy regarding the accrual and use of leave time and compensatory time and the
payment of overtime. Negotiated labor contracts approved by the governing board would be considered as
written policy. The policy should conform to the requirements of all state and federal regulatory agencies”.
Alfred B. Robinson, Jr. Acting Administrator Wage and Hour Division states in FLSA 2004-14: “an employer
may not remove FLSA compensatory time from an employee’s service record if the time represents hours
worked in excess of 40 per week. FLSA 29 CFR 553.27 states: (a) Payments for accrued compensatory time
earned after April 14, 1986, may be made at any time and shall be paid at the regular rate earned by the
employee at the time the employee receives such payment. My employment agreement, the policy handbook,
the accounting manual and federal regulations all indicated that the “cashing out” of comp time is valid in lieu
of being paid for scheduled hours not worked. Payment for comp time should not be included as a question
cost.

Overtime

As stated above under Questioned Costs, the payments termed “overtime” are the results of the immediate
payout of comp time and time sheet reporting convention. The hours worked were approved and worked on
Township related matters. The validity of the payments termed “overtime” is supported by my employment
agreement, the policy handbook, the accounting manual, and state and federal regulations. These transactions
should not be included as questioned costs.

Paid Time Off (PTO)

As indicated in the comment, the policy established a maximum accrual amount of PTO hours as well as a sell
back option. The policy handbook also authorized the Trustee to make exceptions to the policies on a case by
case basis. During periods indicated in the opinion | was one of the employees granted an exception to the
maximum number of PTO hours allowed to be accumulated and carried over. In December 2010 employees
were asked to reduce PTO hours to levels below the policy maximum. Pay out of excess PTO hours
subsequently occurred in accordance with the sell back provisions of the PTO policy. My compensation for
PTO balances “sold back™ to the Township was valid and paid consistent with my employment agreement,
policy, state and federal regulations. Payment for the sale of excess PTO hours at the policy rate should not be
included as questioned costs.

Additional Information

The opinion states that the policies over compensation and leave time are required to be approved by the board,
the policies are required to comply with state and federal requirements, and the entity has an obligation to
comply with the policies. The Township policy as referred to in the comment Attendance Policy Exceptions,
states in part: Exceptions to Attendance Policies will be determined on a case-by-case basis by the Trustee,
CEO, or Administrative designee.” The Township did implement policies as required by the specific citations
included, and granted exceptions in accordance with the authority established in the policy, therefore the opinion

Page 2 of 3
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that policies were not implemented and that the Township did not comply with the citations should not be
included in this report.

Excessive Hours Worked

I did perform services directly for Center Township during the hours reported on my time sheets. Examination
of my employment agreement, the policy handbook, the accounting manual, state statutes and federal
regulations did not identify any authoritative material that established “excessive hours worked” for which
employees are not entitled to compensation. Under FLSA regulations employees are entitled to be compensated
for all of the hours that they work. The Township was not informed of the existence of this standard during
prior audits and given the opportunity to modify the staffing and actions in order to comply with this
requirement. This issue appears arbitrary and in conflict with FLSA regulations. Retroactive application of this
undocumented criterion would be punitive and would establish a negative precedent for all employees who
commit to performing services beyond normally scheduled time and should not be included in this report.

Examination of my employment agreement, the policy handbook, the accounting manual, state statutes, federal
regulations or any other authoritative materials did not reveal any requirement that compels any employee to
document the specific activities are being performed on “time sheets and other related payroll records” as
indicated in the comment. | was not asked to provide the documentation sited to my supervisors or any other
individuals. | know of no governmental entity that requires or maintains this level of work activity
documentation. The Township was not informed of the existence of this standard during prior audits and given
an opportunity to modify the recordkeeping to comply with this requirement. There appears to be no
authoritative basis that establishes this criterion as a requirement to determine the validity of any hours worked
by any employee. This issue appears arbitrary, in conflict with FLSA regulations, and the retroactive
application of this undocumented criterion would be punitive and would establish an operational requirement
that would adversely impact the effectiveness of all government employees, the services they provide, and the
cost of delivery of services. This opinion should not be included in this report.

Internal Control Weaknesses — Payroll Process

The opinion states that | did not sign his time sheets | electronically provided my time sheets to payroll. My
time sheets included my typed name and the date that | made them available to payroll personnel for review and
processing. The typed name was my electronic signature.

The statement “Alan S. Mizen was compensated for items that were not detailed out in his contract and were not
in compliance with the policies of the township.” is incorrect. =~ My employment agreement, the policy
handbook, the accounting manual, and federal regulations all support the validity of the compensation that |
received. To the best of my knowledge copies of documentation supporting some of the exception actions were
placed in my personnel files. As indicated in the comments some approvals were made verbally, which would
have provided documentation of the implementation of controls had they been memorialized in written form and
filed for review.

I will vigorously defend the positions that: all compensation received was valid and earned in service to Center Township
and that compensation was in compliance with my employment agreement, the policy handbook, the accounting manual,
state and federal regulations.

Sincerely

Alan S. Mizen
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COLEMAN

STEVENSON
N & MONTEL -

Legal Counsel

Via: First Class Mail
July 18, 2012

State Board of Accounts

Attention: Paul D. Joyce, CPA — Deputy State Examiner
302 West Washington Street, Room E418

Indianapolis, Indiana 46204-2765

RE: Supplemental Response to Notice of Result of Examination
Pertaining to William E. Douglas

Dear Mr. Joyce:

I have been retained by William E. Douglas to represent him in the above-referenced matter. I am receipt
of your Supplemental Report of June 5, 2012. This letter is our response to the Notice of Result of
Examination and Supplemental Report (“Report”). This response does not address the Report in its
entirety, but only the three (3) primary areas of concern noted in the Report pertaining to the
compensation of Al Mizen (“Mizen”): Compensable time (“Comp Time™), Overtime and Paid Time Off
(“PTO”). In addition, this response does not address the accuracy of the specific amounts declared as
overpayments. More data is needed to verify these numbers.

Trustee William E. Douglas (“Trustee Douglas™) served from February 14, 2009 until December 31,
2010. At all times, Trustee Douglas performed his office with due diligence and acted in good faith. The
Trustee is granted wide discretion under the Employee Handbook and Personnel Policy Manual (“Policy
Manual™). As outlined below, this discretion includes the authority to make exceptions to stated policies.

COMPENSABLE TIME

The Report notes that the Policy Manual on compensable time requires employees to use compensable
time in the year that it was earned. The Report further states that Policy Manual does not allow an
employee to carry forward a balance from one (1) calendar year to the next. However, the Report
neglects to state the Policy in its entirety. The Policy states that “comp time may not be carried over from
one (1) calendar year to another year unless it is approved by the Trustee or his designee.” (Emphasis
supplied) (Attached hereto as “Exhibit A”). The Policy undoubtedly gives the Trustee the discretion to
allow an employee to carry over Comp Time from one year to the next. Moreover, this approval is not
required to be in writing. In the present case, Trustee Douglas was aware that Mizen bad accumulated
Comp Time and in order to ensure that Mizen was properly compensated for his work, Trustee Douglas
approved the carryover of the Comp Time. This was within Trustee Douglas’ discretion and was in
compliance with Policy.

The Report also states that the Policy Manual does not allow the cashing out of Comp Time hours. It is
true that there is no specific policy allowing the cashing out of Comp Time. However, Trustee Douglas
had the authority to approve a cash out under the Policy Manual. Both Comp Time and PTO policies are
considered attendance policies by the Township. This is made clear by an Interoffice Communication
dated July 21, 2003 which specifically calls PTO an “attendance policy” (Attached hereto as “Exhibit
B”). In addition, page six (6) of the PTO Policy states that “exceptions to attendance policies will be
determined on a case by case basis by the Trustee, CEQ or administrative designee” (Attached hereto as
“Exhibit C”). That the Trustee has broad discretion is further made clear under page seven (7), paragraph
B of the Personnel Policy Manual, which states that the Manual “may be changed or amended at any time
-16-
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at the discretion of the Trustee or Trustee’s designee” (Attached hereto as “Exhibit D). Accordingly,
Trustee Douglas was within his discretion when he approved the Comp Time cash outs. It came to
Trustee Douglas® attention that the successor Trustee was going to eliminate all accrued Comp Time on
the books. Trustee Douglas did not believe it fair or proper for Mizen to lose the benefit of time that he
had worked without any compensation and in his discretion deemed it appropriate to allow Mizen to cash
out the hours. Finally, although Mizen’s responsibilities were consistent with those of an exempt
employee, Mizen’s contract was clearly intended to give him the rights and privileges of a non-exempt,
hourly employee under the Fair Labor Standards Act (Attached hereto as “Exhibit E” — see paragraphs
eight (8) and eleven (11)). Under 29 C.F.R. Part 553 of the Fair Labor Standards Act, employers are not
allowed to remove Comp Time hours from an employee’s record without compensating an employee.

OVERTIME

The Report notes that Mizen received compensation for Overtime but that Mizen's Employment
Agreement did not allow him to be compensated for Overtime; that there is no evidence that the Trustee
preapproved Overtime hours; and that the appropriate forms were not filled out for Overtime.

Trustee Douglas did verbally pre-approve Overtime by Mizen. Although it certainly would have been
ideal to have such preapproval in writing, the Policy Manual does not require it. Secondly, Mizen’s
Employment Agreement, paragraph four (4) states that “employee will comply with all applicable
requirements and guidelines as contained in Township’s Employee Handbook and Personal Policy
Manual, and subsequent revisions approved by Township if not covered elsewhere in this agreement, or
as directed by Trustee or his designee.” (emphasis supplied) (See “Exhibit E”). This paragraph, coupled
with paragraphs eight (8) and eleven (11) of Mizen’s Employment Agreement allowed the Trustee to
apply overtime provisions to Mizen. As noted previously, Mizen’s Agreement was intended to give him
the rights and privileges of a non-exempt, hourly employee.

The failure to use the designated forms is not a substantive violation. Mizen’s attendance records clearly
document the Overtime that he earned.

PAID TIME OFF

The Report states that Mizen was allowed to accumulate six hundred eighteen (618) hours of PTO,
contrary to the PTO Policy, which only allows an accumulation of a maximum amount of two hundred
twenty-five (225) hours. The Report also states that an employee is only able to sell back a maximum of
one hundred fifty (150) hours for seventy-five (75) hours of pay at the current rate.

As previously noted, on page six (6) of the PTO Policy it states that “exceptions to attendance policies
will be determined on a case by case basis by the Trustee, CEO or administrative designee” (See “Exhibit
C™). Accordingly, Trustee Douglas made an “exception” to this Policy because he determined that
allowing Mizen to cash out more than the one hundred fifty (150) hours was appropriate. This was within
his discretion under the Policy.

It must be noted that Mizen was an excellent employee. Mizen worked long and extended hours,
frequently going beyond the call of duty to address Township issues. Trustee Douglas had the discretion
to compensate Mizen for his exemplary work and he exercised that discretion to do so.

ADDITIONAL NOTES

The Report states “although the additional information presented by the former Trustee gave the Trustees
authority to verbally change the Township Attendance and Personnel policies, verbal changes and
modification to written and approved polices are not allowable, based on the State Board of Accounts
Accounting and Uniform Compliance Guidelines.” Hence, the Report acknowledges that the Township
Policy does allow the Trustees to make verbal changes and modifications to Township policy but states
that the Trustee is unable to exercise that power because the State Board of Accounts Accounting and
Uniform Compliance Guidelines (“Guidelines™) prohibits this. However, if the Township Policy Manual
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is in conflict with the Uniform Guidelines, this is no fault of the Trustee Douglas. Trustee Douglas had a
right and responsibility to rely on the authority conveyed to him through the Policy Mannal that was in
effect at the time that he took office. Indeed the Report cites the Guidelines which state “each
governmental unit is responsible for complying with the ordinances, resolutions, and policies it adopts,”
but then in the same view the Report states that Trustee Douglas should not have exercised the authority
given to him under Township policies. Trustee Douglas cannot be held responsible if the Township
Policy Manual is in conflict with the Uniform Guidelines. That is an issue that must be directed to the
Board of Trustees, not Trustee Douglas.

The fact is the Policy Manual gives the Trustee broad powers including the granting of other privileges or
rights not specifically stated in the Policy. For example, the Attendance Policy allows the Trustee to make
exceptions to the Policy on a “case by case” basis. This clearly grants the Trustee discretion to confer a
privilege to an employee that may not be specifically stated in the Policy Manual. Accordingly, this
provision contemplates that not every benefit or privilege that an employee may receive will be written in
the Policy. The Report also suggests that the Guidelines supersede Township policy. However, the
Guidelines do not support that suggestion. The Guidelines state the following in its introduction page:

The Accounting and Uniform Compliance Guidelines Manual for Townships is designed to
provide townships with some of the information needed to fulfill duties. The information
contained herein is intended to assist you and does not represent legal advice, or a legal opinion,
references to statutes or other authoritative materials may not be all inclusive.

This makes clear that the Guidelines are intended to “assist” townships in their activities, not legally
mandate. Trustee Douglas relied in good faith on the Township policies in effect and he complied with
the policies. Accordingly, there is no basis for alleging that any level of malfeasance, misfeasance or
nonfeasance occurred, which is necessary for any action against him."

CONCLUSION

The Trustee has been granted broad discretion under the Policy Manual. This is a privilege specifically
granted in the Policy Manual. That discretion includes the authority to make exceptions to certain policies
and the authority to amend or change these policies as noted above. There are sections throughout the
Policy Manual that reference the Trustee’s discretion. We admit that such discretion is not unlimited.
However, the State Board of Accounts does not even acknowledge that this discretion exists and indeed
omits from its Report relevant references to this discretion found in the Policy Manual.

Trustee Douglas received no personal financial benefit from Mizen’s compensation. His sole objective in
exercising his discretion was to compensate an exemplary employee. Consequently, Trustee Douglas does
not concur with the conclusions in the Report.

Sincere

Gerald B. Coleman

cc: William Douglas

GBCl/ent
307-001 Letter to Board of Accounts 060612.docx

! The Report also makes very questionable conclusions. For example, in referring to excessive hours worked, the Report states that “we would
have expected to see a corresponding amount of cutput/work generated from the hours being charged. Upon what is this statement based? Has
the Board of Accounts quantified the length of time it takes for a CFO to perform specific duties? In addition, the Report states that for audit
purposes, “any” hours worked on Saturday, Sunday, holidays or in excess of twelve (12) hours or more were considered “excessive” for audit
purposes. That statement has no basis in fact or reason. The Board is essentially concluding that work could not have been performed at these
times, but presents no facts to support this statement.

3
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L1

DATE:

TO:

FROM:

RE:

INTER-OFFICE COMMUNICATION

Center Township Trustse's Office
2B

December 10, 1997
See Distribution Below

Mr. William E. Dougles
Chief Executive of Operations

Comp Time

This is a rerninder regarding our policy on accruing and taking comp time. First, in order
lo receive’ credit for comp time, you must obtain approval from the Trustee or his
‘designee before you put in the exra time unless, of course, it is an emergency. If there is
an emergency situation and it becomes necessary for you to work beyond your regular
hours, you must notify administration as soon as possible so that the additional time can

be properly recorded.

Second, when you accrue comp time, it must be taken within thirty (30) days from.
the date you earned it. In addition, comp time may not be carmried over from one
calendar year to another unless it is approved by the Trustee or his designee. Your
cooperation in adhering to our policy regarding comp time is-expected and appreciated,

WED/mmo

[

ec: Trustee Car] L.-Dtummcr
Mr Willie Smith

?durces
Payroll
Distribution List

Mr. David Barnard
Mr. Orville Bennett
Mr. Nolan Browning
Mr. Byron Davenport
Mr. Robert Ervin
Ms. Donna Graves
Mr. David Lennon
Ms. Lee Mitcheil
Ms, Mary O'Rea
Ms. Tris Roberson
Ms. Cassandra Scott

-10-


tgrimes
Text Box
-19-


EXHIBIT

|

INTER-OFricE COMMUNICATION

Center Township Trustes's Office
>

) pare Tuly 21, 2003
TO: CTT Staff

FROM: Mr. William E. Douglas J O
Chief Executive of Operan

RE: PTO ~ Calling-in vs. Scheduling
Thiis is 2 follow-up to the meeting we had regarding PTO (Paid Time Off).

For clarification purpose, calling-in requesting PTO should be the “exception” and not “the rule”™.
The PTO concept was designed to help supervisors and mansgers better anticipate their daily
coverage. When an employee anticipates they will be out of the-office, they should immediately
schedule that time off with their sopervisor or with administration (when the supervisor is
absent). If an employee call-ins in PTO, it is documented and becomes an occurrence (pléase
review the PTO policy), The following situations warrant disciplinary action:

1. Verbal Warning - the employee will receive a documented verbal waming to be kept
o file, for five (5} oceurrences of sbrence In a twelve-month period. At the time of
ﬂ thewwbalwmlng:hempmhmmnmwnhﬂmmphmmdwwﬁnd
solutions,

2. Written Warning - the employee will recejve a written) reprimand for ske (€)
ocearreices of ebsence in any twelve (12) month period. Atthe time of the *
'mpdmmdmeammwwmmmmmpluyumdmmptﬁoﬁndmm

Thcmummpmmdmnbeplwedinﬂnmployeuzmmmmn. .

prolnt:m or mpm&dﬁrum m amrmam of absence in o twelve (12) month
perlnd(providhgﬂmmgmntmmllomd progreasive discipline as defined in
this section). The documented probation will be placed in the 201 Personne] File,

4, /s - THE amployee may be subject tb termination should
thers be three {3) additionai occurrences of absence while on probation or afizr
rigpension.

This attendance policy is consistent with our previous “sick call-in” policy; which has pot
changed. If you have any questions regarding this memo, fee! free to contact me at ext. 223 or
Ms. Townsend at $20-0300 ext 409.

Ce: Mr, Cerl L. Drummer, Trustee
Ms, Bridget L. Townsend, Director of Human Resources
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M The purpose of Paid Time Off (PTO) it to increase the ability of employees to use lave time
aveilable to each employee in 2 manner that is more flexible end better meets the specificieeds of

our employees and their families. Paid Time Off (PTO) combines the paid leave beefits of
vacation, sick, perfect sttendance, and personsl time into one (1) single type of paid leavetirne for

!-

Paid Time Off (PTO) benefits are earned based upon the length of service, which are computed according to an
employee’s annivensry date, the number of hours worked that the employee worked or was eompmmed for by

Effective June 30, 2003 (Revised September 12, 2003)

all employees.

Paid Time Off

the Township during each bi-weekly pay period during the year beginning with their enniversary date as

follows:

,’))

Full time employees mymmﬂmammmumoftwohmdredtwenty-ﬁve(ZZS)hmofm leave time,
A.nyanmuhuonsmemmoftwohmdredtwuﬂy-ﬁve(?ﬁ)hoummllheloltatthntlmetheacmﬂmon
moedamlmndredtwentyﬁve@ﬁ)m

Maximnm Paid Time Off to be Earned

* Full Years of _
.Completed Service (Anniversary Date to Anniversary Date)
Less than 6 months 225hoursforeveryﬁ1ﬂpaypmodoompemmd
of Employment Can not be use until after six (6) full months of employment |
with the Township have been completed .

More than 6 months, less zzshmmforevﬂ'yﬂxﬂpaypmiodcompemted 60‘-
than | year All hours A
1-5 years g w;.' SSOhournfa'weryﬁ:llpaypmodoompmmed
Syrs,lday—lo.‘s_ﬂ‘s.- 700homtbrm'ﬁ:ﬂ-payperiodcompmued”;g
Over 10yrs, 1 dey (il sso::mfhremyﬁ;np.ypmdmpmuéd,gav

Full Years of Completed Maximum Paid Time Off to be Earned
Service (Anniversary Date to Anniversary Date)
Y.ess than 6 months 1,125 hours for every full pay period compensated
of Employment [ Can not be use until after six (6) full months of employment
with the Township have been cofpleted
More than 6 months, less 1.125 bours for every fill pay period compenssted
than 1 year All hours accumulated are evailable
1-5 years 2.75 hours for every full pay period compensated 44,50
5yrs, 1day-10 3.50 hours for every full pay period compensated <l 4
Over 10yrs, 1 day 4.25 hours for every full pey period compensated 14,



tgrimes
Text Box
-21-


Negative Balance: - :
' Employees are not allowed 1o carry o negative balance at any fime. When an enployee

requests PTO, the Payroll department will verify that the employee hes adequate P10 1vailable
to apply to the employees pay for the pay period in which it was requested. If the empioyee does
not the time available to take, “Time Lost™ will be applied for all hours which are not avered by

; . available PTO hours.

ey

No paychecks will be issuelli in advance of the normal scheduled distribufion date.

First PTOUse:  All néw employees (I year or less) begin earning PTO during their first mgularly
scheduled pay period. The accumulator will begin the first day of the first full psy period
scheduled end the time will appear on.the employes’s pey stub, however, the new
employee is not extitled to use any PTO until they have completed 6 months and one (1)
day of fully scheduled wark for the Township. After that date, they may usewp to the

PTO accrued on their last regular pay stub,

PTO time may be taken in not less than two (2) hour increments. If an employes requests
or uses PTO witliout prior approval, the employes may be charged with lost timeunti) the
employee’s supervisor or in the supervisor's absence appropriste Admimstrative
personnel have had an opportunity to review and approve or deny the request fo use the
vacation leave time requested or used.

To maintsin effective and efficient operations, requested and scheduled PTO may noed to
be rescheduled by management according to worklogd demands.

Hours scmuiated thet are greater than soventy five (75) hours of PTO, may be sold o the Townalip at the
employee’s then curreit pay rate, &t a conversion rate of one (1) hour of PTO.pay for every two (2) hours of

PTO soid back to the Township (50%). _
The election to sell PTO to the Township MUST BE

DELIVERED to Administration, in writieg, and

m‘yhmo&b‘lc (1) ﬂmeu‘h’m o the emplovee’s ar IPETSArY Gais me'heﬁolhp“ms
and irveversible, The electitn must be delivered to ADMINISTRATION, no later than noon the next day
worked fillowing the employee’s auniversary date.
)

3
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Separation of Employment

Definition of Good Standing: An employee must give his/her supervisor a fen (10) working doy nofice aod be
compensated for st least ninety percent (90%) of their last ten (10) days to receive payment for any acaziulated

“fTO upon voluntary separation,
3

Upon separation from service, in good standing, an employee shall be compensated at the employees then
current pay rate, for unused PTO up to a meximum of two hundred twenty five (225) hours. Under unusual
circumstances and upon Administrative approval, less time may be considered sufficient, to allow en mnployee
to Sepll'_lte from semcein good atlnding (7 emy dieprisved finvoluntari '

SitiD Sen sidered in pood stay

Call-in PTO benefits will not be paid subsequent to an employee’s resignation, unless the employee can prove
that the cause of their absence was becsuse of extermating circumstances. ALL called-in PTO will _be
considered “Time-Lost” aftér 2h employee’s has officially submitted their resignation. Administrative
personnel will have an opportunity to review and approve or deny the request based on the documentation
presented to verify the employees need to request time-off.

Employees who are terminated or separate employment prior to the completion of six (6) months and one (1)
day of emplayment will not be paid for accuwmiated unnsed PTO.

.y
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Part time employees may accumulate a maximum of one hundredtwelve and one-half (112.5) hoursof PTO,
Any accumulations in excess of one hundred twelve and one-half (112.5) hours will be lost et the ime the
accumulation exceeds one hundred rwelve and one-half (112.5).

‘,i ;

}

gl to TO:

Yearly:
In order for an employee to advance an additional year of service, for use in calculating therate that
PTO is earned, the employee must be compensated by the Township for a minimum of ninety percent
(90%) of the total scheduled time for the employee, for the period beginning on the employee's
annjiversary date and ending the day prior tp their next subsequent anmiversary date.

Per pay period:
All Employecs must be compensated for 90% of the scheduled time each pay period-in order to eam

8y PTO for that pay period

Méﬁom Under unusual circumstances and upon approval by the employee’s supervisor and
appropriate Administrative personnel, less time cornpensated may be, but is not required to be gpproved
u sufficient, to allow an employee to add an additional year of service for purposes of acering PTO.

1. An employee who works sumder eighteen and one-half (18.5) houry weekly,
2 Seasonal empldyees, and
3 Interns

Conditions of Use: Employees must obtain approval at least two business days prior to the use of more than

’ : fifteen (15) consecutive. hours of PTO. For purposes of scheduling. staff and the use of
PTO, holidays that fill immedistely before, during, or immediately after the use of PTO -
are included in the consideration of required approval (Bxample: 2 PTO days hefore July
4, 1 PTO day before Memorial day, and 1 after, 1 day before or afier Thenksgiving all
require pricr approval) of the employees department supervisor or if not available
administration. The department supervisor or administration if the department supervisor
is ot gvailable, may, but is not required to, apjprove the use of PTO with less than three
days notice or after the use of PTO. ‘

ety )

ed wo roved PTO. If the employes fails to
work or has unpaid leave time the day before or the day after their schedule vacation, the
employse will not be paid for all comsscutive days mot worked or compensated
immediately preceding or immediately subsequent to their approved vacation.

Excepfion: An employee may receive peyment for PTO hours used and called in to the employee’s
supervisor, if there is proper verification (ie. verified by a physician’s statement, etc. - which
gives specific dates of illness/scrvice), and is approved by the employee’s supervisar or in the
supervisor’s absence appropriate Administrative personnel. Administration has the right to

1 approve or deny use of PTO based on many factors ~ i e past practice, past attendance record,
b attendance pattern, and any other factor that Administration, deems appropriate.
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Attendance Policies —

Excessive Absences with Available PTO:
d for excessive absenteeism. For

The Following progressive disciplinary procedures will be followe
g— purposes of clarification, an occurrence of absence is defined 2s any absence from work due toan
employee’s illness and any unscheduled/unapproved absence from work, An occurrence will be Counted

for each group of successive hours up to full days absent or for non-successive absence.

Exampies: -
. Employee calls in PTO on Monday and Tuesday equals one (1) occurrence.

. Employee calls in PTO on Monday, equals one occurrence of absence, and if
. The same employee repoits fo work on Tuesday, but calls in PTO on Wednesday for two

(2) hours, equals two occurrences,

Pro_ e Disel

1. Verbal Warning- the employee will receive a documented verbal warning to be kepton file,
for five (5) occurrences of absence in a twelve-month period. At the time of the verbal
warning the supervisor will meet with the employee and attempt to find solutions. .~

2. Whitten Wamning- the employee will receive a written reprimand for six (6) occurrences of
absence in any twelve (12) month period. At the time of the reprimand the superviser will
meet with the employee and attempt to find solutions. The written reprimand will be placed
in the employee’s 201 Personnel File.

3. Documented Probation o suspension- the employee will be placed on six-month probation or
suspended for seven (7) occurrences of absence in a twelve (12) month period (providizig that

j management has followed progressive discipline as defined in this section). The docomented.

) probtion will be placed in the 201 Personne] File.
4 inati Abgence- and employee may be subject to texmination should there be thres

. (3) edditional occurrences of absence while on probation.

ces ut Availsble H
1.  Employees will receive a verbal waming for the 1" requested PTO if the employee has a
zeso balance of PTO benefits. :
2. Fmployees will receive a written warning for the 2™ requested PTO if the employee hasa

zero balance of PTO benefits. )
Should the employee incut & 3™ absence witfiout PTO available, the cmployee will be

counseled by their supervisor and an Administrative desigpee to identify problems and
hopefully find solutions. Such resolutions will be documented and signed by the
cmployee and supervisor. The cmployee may be suspended or placed on 90-day
probation to demonstrate adherence to resolutions agreed upon. Copies of resolutions
will be forwarded to Administration and to the employee’s 201 Personne] File,

4. Should the employee incar a 4 absence after suspension or while on probetion, such

cmployee may be subject to termination,
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hat A
"

dr

-exempt from disciplinary measures of the Excessive Absenteeism Policy,

Excessive Tardiness .
The following progressive disciplinary steps will be taken for excessive tardiness. Forpirpose
(1) minute or more after thar

of clarification, employees are considered to be tardy one

scheduled reporting start time and one (1) minute or more after their scheduled reporing lime
from lunch. However, for discipline purposes an occurrence of tardiness is defined a
reporting three (3) minutes after our scheduled start time, or and/ one (1) minute afteryour
scheduled time from lunch. Employees will be docked when reporting for work more than 3

minutes past their scheduled starting time.

Tardiness Progressive Discipline
1. Verbal Warning — The cruployee will receive a verbal warning and written documentation of
the warning kept on file for seven (7) occurrences of tardiness in any twelve (12) moth
period. At the time of the waming, the supervisor will meets with the emnployee andbry to

identify solutions.

2. Written Warning — The employee will receive 2 written reprimand for ten {10) occurrences of
tardiness in eny twelve (12) month period. At the time of the reprimand, the supervisor will
advise the employee that three (3) additional tardies in that twelve (12) month perod will
cause the employee to be placed on six (6) month probation. The written reprimand will be
placed in the empioyee’s 201 Personnel File

3. Documentatign Probation — Should the employee incur four (4) additiofe] tardies while .
probation, the employee will be subject to tertnination. The documented probation will be

placed in the personnel 201 file and copies of resolutions will also be forwarded to

Administration.

Attendance Policy Exceptions
The above attendance policies are not intended to negatively impact employees who historically come to

work and report in  timely fashion, For those reasons, please seé the following exceptions.
" 1. Approved funeral Jeave. '
2. Documented serious illness, which may require time off for treatment or physiciazn visits for
extended periods of time, or in some cases for shorter time frames.
3. Family and medical leave sitoations that have been administratively approved.

4, Amny approved use of “personal days” off.
5. Approved use of vatation benefits.

documented serious iliness are

Bmployees on approved Family/Medical Leave and employees with
but gre not exerpt from the

Breessive Tardiness Policy.

Ercéptions to Attendance Policies will be determined on a case-by-case basis by the Trustee, CEO, or
Administrative designee.
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EMPLOYMENT AGREEMEN]

THIS EMPLOYMENT AGREEMENT (“Agreement”) is entered into as o Novérnbet 19, 2001,
by and berween Center Township of Marion County, Indiana ("Township"), and Alan 8. Mizen, CPA
("Employee™).

RECITALS

WHEREAS, Township is a local government entity located in Marion County, Indiana, the
business and operation of which is overseen by the Center Township Advisory Board (“Board™) and the
Center Township Trustee (“Trustee™);

WHEREAS, Township desires to employ Employee, and Employee desires to accept such
employment, pursuant to the terms of this Agreement,;

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which is
hereby acknowledged, and in consideration of the mutual covenants, promises and agreements herein
contained, the parties hereto agree as follows:

AGREEMENT

1. Term. This Agreement shall become effective on the date first above written (“Commencement
Datc™) and shall continue in effect for a period terminating at midnight on December 31, 2005
{(**“Tcrmination Datc”), unless terminated earlier by Township or Employee pursuant to the terms set forth
herein (“Term”).

2. Option to Repew. This Agreement will antomatically renew for additional term(s) of four (4)
years {"Renewal Period"), under the same terms and conditions as the existing agreement, unless ejther
party submits writien notice of intent not to renew to the other party at least thirty (30) days prior to the
Termination Date of the Agreement.

4, General Provisions. Employee will comply with all applicable requirements and gmdehncs as
contained in Township’s Employee Handbook and Personnel Policy Manual, and subsequent revisions
spproved by Township if not covcred elsewhere in this agreement, or as directed by Trustee or his
designee.

5. Salary. Township shall pay Employee g satéry &€ 3¥E000.00 er year, plus ammual salary
adjustments of not less than the average annual increasc for all employees of Township, as budgeted, for
the services of Employee, payable at the regular biweekly payroll periods, and less all applicable
deductions and withholdings.

6. Waive Probationary Period. Township waives the Probationary Period for newly hired
employees as contained in Township’s Employee Handbook and Personnel Policy Manual (currently as
described on page 35 and 36 therein) and subsequent rovisions, as approved by Township, Board and/or
Trustee, for Employee.

7. Duties and Position. Employee shall be employed by Township in the capacity of Chief
Financial Officer (“CFO™). Employee's responsxbﬂ:ues and duties will primarily be those outlined in
Employee’s job description, a copy of which is attached as Exhibit A. Employec shall also be responsible
for. the duties and responsibilities as assigned to him from time to time by Trustee or Trustee’s designee,

consistent with the duties and responsibilities customarily performed by a CT'O and/or consistent with his
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skills and experience. Responsibilities and duties may be modified _ y Trustee, or Trustee’s designee
from time to time at their discretion. Employee shall report directly to Trustee or Trustee’s designee.

8. Emplovee to Devote Full Time to Township, Employee will devote his full time, attention, and
energies to the business of Township. Employee is ot prohibited from making personal investments in
any businesses as long as such investments do not conflict, as determined by Township and/or Trustee,
with Employee's performance of his duties and responsibilities in his position as CFO.

Employee hereby elects a condensed work week schedule under Township's optional Flex Time
Policy, as contained in Township's Employee Handbook and Persomnel Policy Manual and subsequent
revisions, as approved by Township, Board and/or Trustee. Employee hercby elects a base schedule of
four (4) days per week, ten (10) hours per day (usually Monday through Thursday). Work schedules may
be adjusted periodically to accommodate thc work load and staffing requirements of Township.
Township approves Employee's election of a flex time schedule as described above. Employee shall be
eligible to participate in Township’s “Compensatory Time” program, as contained in Township's
Employee Handbook and Personnel Policy Manual (currently as described on page 34 therein) and
subsequent revisions, as approved by Township, Board and/or Truslee. '

0. Confidential or i tion.

a. During the term of this Agreement, Employee will have access to and become familiar
with various trade scerets and highly confidential information of Township, including, bul not necesarily
limited to, doctments and information regarding Township®s business practices, investments, accoynting
or other businest records, plans, schedules, contracts, scrvices, sysiems, Jeases, marketing programs,
pricing, costs, specialized requirements of customers, vendors, contractars, and any other entity which
deals with Township in its normal coussc of business, prospective applicants for employment, current
cmployees, internal managerial accounting systems, and information systems,  (“Confidential
Informsation™) Employee acknowledges that such Confidential Information and trade sccrets are gwned
and shall continue to be owned solely by Township. '

b. Bmployee acknowledges that during the course of his employment and during the term
of this Agreement, Employee shall have access to, learn, be provided with, prepare, or create Confidential
Information, all of which is of substantial value to Township’s business and the disclosure of which
would be harmful o Township.

c. In the event, either during the term of this Agreement or at any time theréafier,
Employee should disclose or threaten to disclose to any other person or eatity any such Confidential
Infonmation, use for his own benefit or for the benefit of any other person or entity any such Confidential
Information, or make copies ar notes of any such Confidential Information, except as may be required in
the pormal course of Employee’s duties, such conduct would be inconsistent with and a breach of the
confidence and trust inherent in Employee’s position with Township, unless such informastion has already
become common knowledge, or unless Employee is compelled to disclose such information by
govemmental process,

d. Employee covenants to Township that both during (he term of this Agreement and
following the date of termination of his employment, he shall not, either dircctly or indirectly, or through
any person or other catity, or by any other means use Confidential Information or trade secrets for any
purpose whatsoever or divulge such information to any person other than Township or persons to whom
Township has given consent, unless such information has already become common knowledge, or unless
Employee is compelled to disclose such information by governmental process.
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Employee shall designate in wnting filed with Township, ot if no suw_ person shall be designated, to his
estate as a lump sum benefit, Employee’s salary due and owing through the end of the month of his death,
along with any final expensc reimbursements due the Employee in accordance with Section 9 of this
Agreement. The making of payments described in this subsection shsll fully discharge Township's
obligations to Employee and his personal representative with respect to this Agrecment.

b. Disability. If, as a result of Employee's incapacity due to physical or mental illness,
Employee shall have been absent from his duties under this Agreement for forty-five (45) consecutive
calendar days during his employment, Township may terminate Employee's employment under ihis
Agreement. In the event of lermination of the Agrecment pursuant to such physical or mental iliness,
Employee shall coniinue to receive his base salary for one (1) month following such termination, along
with any final expensc reimbursements due Employee in accordance with Section 9 of this Agresment.
Payment of any amount referenced in this subsection shall be made on the condition that Employee
executes a release of claims against Township, its employees, and agents, which release shall be prepared
by and prescated to Employee as soon as practical before or afier the Date of Termination. An example
of such 2 release, which may be modified by Township, is attached hereto as Exhibit B.

c. For Cause. Township may terminate Employee for Cause. For purposes of fthis
Agreement, Township shall have "Cause” to terminate Employee's employment under this Agreement
upon Township’s determination that one of the following has occurred: (x) Employee’s material breach ol
this Agreement; (b) the failure by Employes to reasonably perform any or all of his assigned duties or
responsibilities, as set forth in this Agrccment or otherwise assigned by Township, Board, Trustee, or
Trustee’s designee; (c) the engaging by Employee in misconduct which is deemed by Township to be
detrimental or injurious to it, monetarily or otherwisc; (d) the arrcst or conviction of Employee of a crime
that is deemed by Township to be detrimental or injurious to Township; or (¢) & material violation of
Township's policies or practices. In the event of termination for Cause, Employee shall be paid any
unpaid base salary due up to the date of termination (on a pro rata basis), along with any final expense
reimbursements due Employee in accordance with Section 9 of this Agreement. -

d. Without Cause. This Agreement may be terminated by either party withoul cause.

1§} By Township. Township may terminate this Agreement without cause

at any time upon scven (7) days' written notice to Employee. If Township requests, Employee will
continue to perform his duties and may be paid his regular salary up to the date of tenmination (on z pro
rata basis). Tn addition, Township will pay Employes, on the date of the termination, 2 lump-sum
severance allowance of 150 days of the then cumrent daily pay level, less all applicable deductions and
withholdings, along with any final expense reimbursements due Employee in accordance with Section 9
of this Agreement. Payment of any amount referenced in this subsection (12(d)(1)) shail be made on the
condition that Employee executes a release of claims against Township, its employees, and agents, which
release shall be prepared and presented to Employee as soon as practical before or after the Dats of
Termination. An example of such a release, which may be modified by Township, is attached hereto as
Exhibit B.

2) By Employee. Employee may terminate this Agreement without cause at any time
upon twenty one (21) days' written (21) days' written notice 1o Township. Employee may be required to
perform his duties and will be paid his regular salary up to the date of termination (on a pro rata basis),
along with any final expense reimbursements duc Employee in accordance with Section 9 of this
Agrcement, but Employee shall not be eligible for nor receive any severance allowance upon termination
pursuant to this subsection 12(d)(2).

€. Mutual Agreement. This Agreement may be terminatcd at any timc upon the mutual
agreement of the parties. In such an event, Township agrees to pay Employee any unpaid base salary up
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e. In the event that a court of competent jurisdiction, wetenmines that the provisions of
Section 8, or any part thereof, are invalid or unenforceable by reason of overly broad or excessive
restrictions or otherwise, then the partics Lo the Agreement may request such court to and the court shall
modify such restrictions or sections to the cxtent necessary in order that the some shall be valid and
enforceable and to enforce the same to that extent.

[, Upon the request of Township or upon Employee’s termination of employment for any
reason whatsoever, all documents, records, nolebooks, equipment, price lists, programs, drawings,
diagrams, specifications, business and accounting records, and all other materials which refer or relate to
any aspcot of the business of Township, and all other Township property, which are in the possession of
Employee or under his custody or control, including a1l copies thereof, shall be immediately rctumed to
Township.

g. The parties to this Agreement acknowledge that any breach, violation or default by
Employee of the provisions contained in Section 8 of this Agreement would result in irreparable harm and
damage to Township, which harm and damage would be extremely difficult to quantify and, that
monstary damages would not be an adequate remedy for such breach, violation or defsult and,
accordingly, Employee consents to the jurisdiction of a court of equity and: (i) the entry of an injunction,
temporary or permanent, if appropriate, enjoining Employee from divulging the Confidential Information
or trade secrets of Township in violation of the provisions of Section 8 hereof, from engaging in other
commercial aetivity in violation of the provisions of Section 8 hereof; (i) the entry by said court of an
injunction, enjoining Employee if appropriste; and (iii) the entry by said court of an order requiring
Employee to deliver to Townsbip documentation or other property which belongs to Township, as
roquired by Section 8.

h. Nothing in this Section 8 is intended to supersede the Access to Public Records Act
(@.C. §5-14-3-1 ¢t seq.)

10. Reimburssment of Expenscs. Employee may incur reasonsble and customary expenses for
furthering Township’s business, including but not limited to: expenses for continuing professional
cducation (“CPE™) as rcquired to mainlain Active License Status as a Certified Public Accountant, as
issued by the Indiana Professional Licensing Agency; professional publications; stalf training; operations,
systerns, and staffing evaluations; travel; and similar reasonable and customary iters. Township shall
reimburse Employee for all reasonable and customary business expenses afier Employee presents an
itemized account of expenditures, pursuent to Township's policy. Pre-approval will be obtained consistent
with Township's policy and direction.

11. Compensated Leave. Employee shall be entitled to receive, if otherwise eligible, all applicable
compensated leave (vacation, sick, personal, etc.) as found in Township’s Employec Handbook and
Personne] Policy Manual and subsequent revisions, as approved by Township, Board, and/or Trustee, at
fuil pay.

12.  Public Emplovee Retirement Fund C‘PERE™). To the extent Township is or becomes a participant
in the PERF program during the term of this Agreement, Employess position shell be treatcd as a PERF-
covered position, with employer-paid contributions effective on and after November 19, 2001, or as soon
thereafter as possible, and continuing until the termination of this Agreement.

13. Termination of Agreement. Employee's employment under this Agreement may be terminated
under any of the following circumstances:

a. Death. Employee's employment under this Agrecement shall terminate upon his death. If
Employee's employment shall be terminated by reason of his death, Township shall pay to snch person s

-35-


tgrimes
Text Box
-35-


to the date of termination (on a pro rata basis), which may be due Em} yee as provided under Section 5
of this Agreement, along with any final expense reimbursements due Employce in accordance with
Section 9 of this Agreement.

f. Effect of Texmination on Repewal. Termination of the Agreement or Employes's
employment under this Section 12 shall void the automatic renewal provision described in Section 2 with

regard lo any subsequent Renewal Period.

14. Noticc of Termination. Any termination of Employee's cmployment by Township or hy
Employee (other than tennination by reason of the Employee's death) shall be communicated by written
Notice of Termination to the other party of this Agreement, as provided in Section 19(a).

15.  Assistance in Litigation. Employee shall, upon rcasonable notice, funish such

information and proper assistance to Township ag it may reasonsbly rcquirc in conncction with any
litigation in which it is, or may become, a party either during or after employment. If such information
and assistance is required after the termination of Employee’s employment or the termination of this
Agreement, Employee shall be compensated for time spent assisting Township at a rate not less than
Employee’s daily compensation level immediately preceding termination of Employee’s employment or
this Agreement. However, this section 14 shall not apply to Liligation regarding or arising out of this
Agreement, if such litigation is between Employee and Township.

16.  Settlement by Arbitration. Any claim or coniroversy that arises out of or relates to this
agreement, or the breach thereof, shall be settled by arbitration in accardancc with the rules of the
American Arbitration Association. Judgment upon the award rendered may be entered in any couri with
jurisdiction.

17.  Limited Effect of Waiver by Trustee. Should Township waive breach of any provision of
this agreement by Employee, such waiver will not operate or be construed as a waiver of further breach

by Employee.

18.  Severability. If, for any reason, any provision of this Agreement is beld invalid, all other
provisions of this Agreement shall remain in effect. If this Agreement is held invalid or cammot be
enforced, then to the full extent permitted by law any prior agreement between Township and Employee
shall be deemed reinstated as if this Agreement had not beent executed.

19. Whole Agrsement: Oral Modifications Not Binding. This Agreement supersedes any and

all other egreements, cither oral or in writing, between the parties hereto with respect to the employment
of Employee by Township and contains all of the covenants and agreements between the parties with
respect to such employment in any manner whatsoever. Any modification or amendment of this
Agreement will be effective only by written instrament signed by the parties hereof.

20. General. This Agreement is further governed by the following provisions:

a. Notices. All notices relating to this Agreement shall be in writing and shall be either
personally delivered, sent by facsimile transmission (receipt confirmed) or mailed by certified mail, retum
receipt requested, to be delivered at such address as is indicated below, or at such other address or to the
attention of such other person as the rocipient has specified by prior written notice to the seading party.
Notice shall be effective when 50 personally delivered, one (1) business day after being sent by facsimile
transmission, or five (5) days after being mailed.
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To Township! Center Township of Marion County, Indiana
863 Massachusetts Ave.
Indianapolis, Indiana 46204
Attn: Trustee

To Employee: Alan S. Mizen
7502 Enst State Road 334
Zionsville, Indiana 46077-8893

(or to such other address provided to Township)

b. Assignment.  The rights and benefits of Township under this Agreement shall be
transferable, and all covenants and agreements hereunder shall inure 10 the benefits of and be enforceable
by or against its successors and assigns. Employee may not delegate his dutics or assign his rights
hereunder.

IN WITNESS WHEREOF, the parties hereto have exscuted and delivered this Agreement as of
the date first abave written.
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CENTER TOWNSHIP TRUSTEE
MARION COUNTY
SUMMARY OF QUESTIONED COSTS

Amount
Alan S. Mizen, former Township CFO:
Questioned Cost - Salary of Township Chief
Financial Officer, pages 4 through 7
Compensable Time Overpayment $ 68,399.42
Overtime Overpayment 95,875.84
Paid Time Off (PTO) Overpayment 6,633.90

Total $ 170,909.16
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