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STATE OF INDIANA

AN EQUAL OPPORTUNITY EMPLOYER STATE BOARD OF ACCOUNTS
302 WEST WASHINGTON STREET
ROOM E418
INDIANAPOLLIS, INDIANA 46204-2769

Telephone: (317) 232-2513
Fax: (317) 232-4711
Web Site: www.in.gov/sboa

TO: THE OFFICIALS OF PORTER COUNTY

We have audited the records of the Board of County Commissioners for the period from January
1, 2008 to December 31, 2008, and certify that the records and accountability for cash and other assets
are satisfactory to the best of our knowledge and belief, except as stated in the Audit Results and Com-
ments. The financial transactions of this office are reflected in the Annual Report of Porter County for the
year 2008.

STATE BOARD OF ACCOUNTS

September 24, 2009



BOARD OF COUNTY COMMISSIONERS
PORTER COUNTY
AUDIT RESULTS AND COMMENTS

PROSECUTOR BAD CHECK FEE

The Prosecuting Attorney and County Commissioners have contracted with the American Correc-
tive Counseling Services (ACCS) to provide a pretrial misdemeanor bad check diversion program. A $35
service fee is assessed to the participants in the program. The ACCS collects all payments and remits
$25 to the Prosecuting Attorney as the County's share. The Prosecuting Attorney retains full prosecu-
torial discretion and sets and modifies the seminar fees and terms of payment from participants.

The County's share of the bad check service fee is being deposited into the Prosecutor's Check
Deferral Fund (Fund 281). The County Commissioners passed an ordinance establishing this fund in
December 2006 and submitted it to the Indiana State Board of Accounts for review in December 2007.
The State Board of Accounts recommended that the ordinance be amended to require the fees to be
deposited in the County General Fund and be subject to appropriation by the County Council. Fund 281
had a balance of $27,774.30 as of December 31, 2008.

Prosecuting Attorneys desiring to maintain a Bad Check Account should submit a written request
to the State Board of Accounts. The request should indicate whether all, or a portion of, the service
charge on a bad check is to be retained by the Prosecuting Attorney. If a service fee is retained by the
Prosecuting Attorney, it should be pursuant to enactment of a "Home Rule" ordinance that has been
enacted in accordance with IC 36-1-3 concerning the imposition of costs and service charges, and a copy
of the Ordinance should accompany the written request for approval from this office. The State Board of
Accounts will review the ordinance and the proposed program with corresponding comments concerning
what the audit position will be in a letter of response to the inquiring prosecutor.

If the prosecuting attorney assesses and retains a service charge for processing bad checks, that
fee or service charge becomes the property of the county and must be submitted to and receipted by, the
County Auditor for deposit into the county general fund. Funds so received by the county may be ex-
pended by the prosecuting attorney only by following the budget appropriation and claim procedure.
Funds collected through imposition of a bad check service charge may not be disbursed from the bad
check account for the direct payment of prosecuting attorney office expenses. Such funds may only be-
come available for this purpose upon appropriation by the county council from the county general fund
into a line item in the prosecuting attorney's budget. (The County Bulletin and Uniform Compliance
Guidelines, April 2006, Volume 354, Page 10)



BOARD OF COUNTY COMMISSIONERS
PORTER COUNTY
AUDIT RESULTS AND COMMENTS
(Continued)

COUNTY ECONOMIC DEVELOPMENT INCOME TAX SUPPLEMENTAL DISTRIBUTION

Before October 2 of any year, the State of Indiana determines if the County is eligible for a sup-
plemental distribution of county economic development income tax (CEDIT). Once the State of Indiana
has determined a supplemental distribution may be made, the supplemental distribution must be made in
January of the ensuing calendar year.

As stated in the prior report, in January 2008 and February 2009, the County received
$3,747,783.95 and $5,423,454.99, respectively, of supplemental distributions of CEDIT from the State of
Indiana. Of the totals received, the County receipted and distributed $2,182,220.78 and $3,157,911.76,
respectively, to the County's 11 civil units of government as instructed by the State. The remaining bal-
ances of $1,565,563.17 and $2,265,543.23, respectively, were receipted to the County's CEDIT Unal-
located Fund (308). However, based on the instructions received from the State and IC 6-3.5-7-17.3, the
supplemental distributions are to be deposited to the Rainy Day Fund. As of September 24, 2009, the
County had not established a Rainy Day Fund in which to account for any CEDIT supplemental distribu-
tions received.

IC 6-3.5-7-17.3(b) states: "A supplemental distribution described in subsection (a) must be: (1)
made in January of the ensuing calendar year; and (2) allocated in the same manner as certified
distributions for deposit in a civil unit's rainy day fund established under IC 36-1-8-5.1."



BOARD OF COUNTY COMMISSIONERS
PORTER COUNTY
EXIT CONFERENCE

The contents of this report were discussed on October 6, 2009, with Robert Harper, President of
the Board of County Commissioners. The official response has been made a part of this report and may
be found on pages 7 through 10.
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MEMO
TO: STATE BOARD OF ACCOUNTS
FROM: PORTER COUNTY BOARD OF COMMISSIONERS IN M/’{
RESPONSE TO AUDIT RESULTS AND COMMENTS
RE: CEDIT TAX--- DEPOSIT RAINY DAY FUND
DATE: OCTOBER 7, 2009

On March 31, 2003, the Porter County Council passed an ordinance imposing the County
Economic Development Income Tax (CEDIT) in Porter County. The CEDIT tax is
governed by IC 6-3.5-7 et seq. Pursuant to IC 6-3.5-7-5, the fiscal body is authorized to
pass the tax.

Pursuant to Ordinance 03-03-02, the Porter County Council imposed the tax at a rate of
twenty-five hundredths percent (0.25%) on the county taxpayers effective July 1, 2003.

IC 6-3.5-7-15 requires the adoption of a comprehensive plan by the Porter County Board
of Commissioners before the county may receive its certified distribution of CEDIT
money. The Plan must specify the uses for which the county proposes to use the CEDIT
revenues. Pursuant to IC 6-3.5-7-15, a failure by the county executive to adopt a plan
results in the county not receiving its share of funds.

IC 6-3.5-7.10 provides that a special account within the state general fund SHALL be
established for each county adopting the tax. It further provides:

“Any revenue derived from the imposition of the CEDIT tax by a county
SHALL be credited to that county’s account in the state general fund.”

Further, IC 6-3.5-7-13.1 provides that “the fiscal officer of each county, city, or town for
a county in which the County Economic Development Tax is imposed SHALL establish
an Economic Development Income Tax Fund. Except as provided in sections 23, 25, 26



and 27 of this chapter, the revenue received by a county, city, or town under this chapter
SHALL be deposited in the unit’s Economic Development Income Tax Fund.”

Pursuant to state law, the Porter County Auditor’s Office created a special account for
deposit of CEDIT money. The money is appropriated by the Porter County Council
pursuant to the comprehensive plan passed by the Porter County Board of Commissioners
pursuant to IC 6-3.5-7-15. The Capital Improvement Plan must incorporate projects for
which the costs are at least seventy-five percent (75%) of the unit’s distribution share.
The remainder of the funds are considered “unallocated CEDIT” funds. Unallocated
CEDIT funds are governed by IC 6-3.5-7-10 and IC 6-3.5-7-13.1 and in compliance
therewith are deposited into Fund 308 — Unallocated CEDIT.

IC 6-3.5-7-13.1 governs the appropriate use of CEDIT funds. IC 6-3.5-7-13.1 was
amended effective July 1, 2005, through the addition of paragraph three which provides
that CEDIT funds may be used “by a county, city, or town for any lawful purpose for
which money in any of its other funds may be used.” The intention of the statute was to
generate funds to promote economic development.

CEDIT Funds must be:

(D) Deposited pursuant to IC 6-3.5-7-10 and IC 6-3.5-7-13.1;

(2)  Appropriated by the fiscal body pursuant to the plan passed by the
executive to IC 6-3.5-7-15; and

3) Appropriated in compliance with IC 6-3.5-7-13.1.

The Porter County Council may not appropriate CEDIT money for expenditures unless
the Porter County Board of Commissioners passes a Plan identifying those expenditures.
The intention of the imposition of the tax was for the promotion of Economic
Development Projects. (See IC 6-3.5-7-13(b)(1) and (b)(2).

On or about March 2, 2004, the Porter County Board of Commissioners passed
Ordinance 04-04 and submitted therewith Exhibit A which was an Economic
Development Income Tax Capital Improvement Plan of Porter County for 2004, 2005,
2006, and 2007.

On July 10, 2007, the Porter County Board of Commissioners passed Ordinance 07-11
which was an ordinance to adopt a Capital Improvement Plan pursuant to IC 6-3.5-7 for
2008, 2009, 2010, and 2011.

In January 2007, and January 2008, the county received $4,722,300.87 and
$3,747,783.95 of CEDIT funds. Pursuant to IC 6-3.5-7-10 and IC 6-3.5-7-13.1, this
CEDIT money was deposited in Fund 308 — Unallocated CEDIT.



The State Board of Accounts concludes that the CEDIT money received should be
deposited in a Rainy Day Fund. The Porter County Board of Commissioners respectfully
disagrees.

IC 36-1-8-5.1 governs “Rainy Day Funds.” IC 35-1-8-5.8 provides that a political
subdivision MAY (not shall) establish a Rainy Day Fund. The Porter County Board of
Commissioners is the legislative body in Porter County and is the body responsible for
passage of ordinances in the county. The Porter County Board of Commissioners has
exercised their discretion not to create a “Rainy Day Fund” pursuant to IC 36-1-8-5.1.

IC 35-1-8-5.1 provides that the Porter County Board of Commissioners “may” establish a
Rainy Day Fund and further provides that if they exercise their discretion to establish a
Rainy Day Fund, they “must” specify the purposes of the fund and the sources of the
funds, which may (not shall) include Supplemental Distributions to the county of CEDIT
tax.

IC 36-1-8-5.1(c) provides that the Rainy Day Fund is subject to the same appropriation
process as other funds that receive tax money.

It is the position of the Porter County Board of Commissioners that the money received
and referenced in the State Board of Accounts’ audit has been properly deposited into
Fund 308 — Unallocated CEDIT for the following reasons:

(1) The money is CEDIT funds, and pursuant to IC 6-3.5-7-10 and IC 6-3.5-7-
13.1, these funds SHALL (not may) be deposited into a special account
generated within the general funds for those funds, and that includes Fund
308 — Unallocated CEDIT.

2) IC 36-1-8-5.1 provides that the creation of a Rainy Day Fund is
discretionary. The decision to pass a Rainy Day Fund; the decision to
identify the purpose of the Rainy Day Fund; and the decision to identify
the source of the Rainy Day Fund is up to the Porter County Board of
Commissioners. The Porter County Board of Commissioners has decided
NOT to create a Rainy Day Fund. Therefore, the CEDIT money must be
deposited in Fund 308 — Unallocated CEDIT;

3) Deposit of the CEDIT money into a Rainy Day Fund violates IC 6-3.5-7-
15 which requires that CEDIT funds be appropriated pursuant to a Capital
Improvement Plan passed by the Porter County Board of Commissioners.

(4)  The CEDIT money referenced is not a Supplemental Distribution as that
term is defined in IC 6-3.5-7-17.3.



Based on the foregoing, the Porter County Board of Commissioners respectfully
disagrees with the State Board of Accounts’ position.

Respectfully submitted,

Gwenn R. Rinkenbergr
Porter County Attorney
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e Commissioner Robert Harper
Commissioner John Evans
Commissioner Carole M. Knoblock
James Kopp, Porter County Auditor
Melissa Hartig, Administrative Assistant
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