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STATE OF INDIANA
OFFICE OF THE ATTORNEY GENERAL
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GREG ZOELLER 302 W. WASHINGTON STREET * INDIANAPOLIS, IN 46204-2770 TELEPHONE: 317.232.6201
INDIANA ATTORNEY GENERAL www.AttorneyGeneral IN.gov FAX: 317.232.7979
February 5, 2010

The Honorable Richard G. Lugar
United States Senator

306 Hart Senate Office Building
Washington, DC 20510

Dear Senator Lugar:

You will find enclosed with this letter the report issued pursuant to IC 4-6-8-2 which allows for a study of
the proposed federal legislation known as the Patient Protection and Affordable Care Act, that you
requested in your letter dated January 5, 2010.

The statutory authority granted by the Indiana General Assembly for the Attorney General to provide our
United States senators and representatives has not been exercised in recent memory. Thus the following
report provides information both from the legal analysis of my deputy attorneys general, as well as
information from state agencies and others state interests which would be impacted by the proposed
federal legislation.

As the attorney who serves the sovereign State of Indiana I want to thank you for seeking this report.
From my personal background and experiences serving in the federal government, I understand that the
impact of federal legislation upon states can be difficult to foresee. These unforeseen and sometimes
unintended consequences that laws may have on sovereign state governments can be challenging for our
state leaders who are on the front lines of managing state budgets, enhancing job growth, and balancing
federal and state program initiatives.

I appreciate the opportunity to be able to provide you and other members of Indiana’s congressional
delegation with this very specific report in regard to federal actions that will have a significant impact on
the State of Indiana and its citizens. I look forward to continuing to work with our delegation to serve the
government and people of our State.

With sincere thanks for your service, I remain,

Very truly yours,
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Gregory F. Zoeller

cc: Indiana Congressional Delegation
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Indiana Code § 4-6-8-2 Report from Attorney General Greg Zoeller to
Senator Richard Lugar Concerning the Patient Protection and Affordable
Care Act, Senate Amendment 2786 to H.R. 3590

EXECUTIVE SUMMARY

If enacted, the Patient Protection and Affordable Care Act, Senate
Amendment 2786 to H.R. 3590 (which this report will refer to as the “Reid Bill”),
would no doubt constitute one of the most significant pieces of federal economic
legislation since the New Deal. Many of its provisions are simply of an
unprecedented nature. This Report analyzes several constitutional
vulnerabilities of the Reid Bill, including with respect to the individual mandate,
the Nebraska Compromise, insurance company regulation and premium
taxation provisions, and mandatory coverage and reinsurance obligations
imposed on state governments. It also outlines and analyzes many of the Reid
Bill's provisions and assesses its likely impact on many sectors of Indiana
economic and governmental life.

In broad outlines, the Reid Bill would attempt to achieve universal health
insurance coverage by mandating that individuals buy health
insurance and that large employers provide coverage for their A thoughtful and
employees. To make affordable insurance more accessible, the thorough analysis leads to
Reid Bill would expand Medicaid by 500,000 participants in the conclusion that the
Indiana, at a cost of over .$2.4 billion dollar§ over 10 years to the Reid Bill is about
state. States are also directed to create insurance exchanges
where individuals could purchase federally certified insurance
plans. To control costs, the Reid Bill would mandate that
private insurance plans include particular terms and coverage them.
while imposing price controls, in effect rendering insurance
companies public utilities. The Reid Bill prohibits federal funding of abortions
on the same terms as the Hyde Amendment, contingent upon continued renewal

subsidizing the costs of
healthcare, not reducing

of the Hyde Amendment. Additionally, at least one multi-state plan offered in
each state must not offer abortion coverage, and plans that do offer abortion
coverage must follow special accounting and actuarial restrictions.

According to the Heritage Foundation, to pay for the estimated $900
billion in taxpayer costs, the Reid Bill would drastically cut Medicare
reimbursements and impose over a dozen new taxes totaling $406.2 billion,
including a 40% excise tax on “high value” health care plans of $8,500 or more





for an individual and $23,000 or more for a couple. It also includes a 0.5% hike in
the Medicare payroll tax for single and joint earners, a $2,500 cap on flexible
spending accounts (FSAs) in cafeteria plans, an increase from 10 to 20% in
penalty for non-qualified withdrawals from health saving accounts (HSAs), a tax
on branded drugs, an annual tax on health insurers, an additional tax on medical
device manufacturers and importers, and a 0.5% tax on cosmetic surgery. In
addition, the Reid Bill eliminates provisions of Medicare and caps certain tax
deductions for specific employers. In an attempt to further lower Medicare costs,
the Reid Bill proposes a bundling payment program in which payments are
made to hospitals, which in turn dispense payments due to physicians.
Independent physicians not affiliated with hospitals worry that this will shut
them out of the payment loop and decrease health care options for patients.

What is more, all these taxes, penalties and cuts in current benefits would
do little to address the overall cost of the Reid Bill. The Heritage Foundation has
attributed to Senator Baucus (D-MT) the statement that the Reid Bill would cost,
in just its first 10 years, approximately $2.5 trillion. Heritage also reports that,
over the second 10 years, the Reid Bill's costs could total up to $4.9 trillion.
Many of the mechanisms used to recoup these costs, such as the individual and
employer mandates, has proven less than effective in Massachusetts. The Reid
Bill would preclude new physician-owned hospitals, which would result in the
loss of thousands of job opportunities, millions of dollars in lost taxes to the
State, and fewer health care choices for Hoosiers. The Reid Bill would also
impose substantial taxes on Indiana pharmaceutical and medical device
manufacturers, which, given Indiana’s flourishing pharmaceutical and medical
device industries, could be stifling for the State’s economy.

Factors such as mandatory health insurance for particular types of
services and strict regulations of the factors insurers may use to determine health
status ratings threaten to raise health insurance premiums by as much as 75%.
Mandatory health coverage also may result in removing the high deductible
health plan (HDHP) option for patients, thus also removing the incentive for
individuals to utilize health savings accounts (HSAs), thus reversing national
policy predicated on the theory that individuals will avoid spending
unnecessarily on health care when they are spending their own dollars. What is
more, according to the Heritage Foundation, the result of the Reid Bill’s added
costs and regulations may be that approximately 10 million people across the
country would lose their current insurance coverage.

ii





In terms of impact on State law, the Reid Bill threatens or preempts many
of the traditional controls that States have had over insurance, including with
respect to approval of particular insurance products sold on state exchanges.
The Reid Bill does not appear to interfere with Indiana’s medical malpractice
claims process and damages caps, though it does not extend similar tort reform
across the Nation.

A thoughtful and thorough analysis leads to the conclusion that the Reid
Bill is about subsidizing the costs of healthcare, not reducing them. As the
prominent economist Dr. Arthur Laffer has recently observed, “[w]hen the
government spends money on health care, the patient does not. The patient is
then separated from the transaction in the sense that costs are no longer his
concern . . . .” Dr. Arthur Laffer, How to Fix the Health-Care ‘Wedge’, Wall Street
Journal, August 5, 2009. By mandating the purchase of government-approved
insurance, the Reid Bill would only continue the disconnect, or wedge, currently
present with the current third-party payment system. See Dr. Arthur Laffer, “The
Prognosis for National Health Insurance,” at 7 (2009) (defining the “healthcare
wedge” as the distance created between the patient and the provider by way of
the role third-parties have in the overall transaction). Instead of decreasing the
healthcare wedge, the Reid Bill would increase its distance by inserting the
government between a consumer (patient) and a provider (doctor).
Massachusetts, with a similar program involving individual and employer
mandates as well as government run insurance exchanges, has failed to reduce
the cost of medical care in the state. The Reid Bill is not structured to achieve the
goal of controlling health care costs.
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REPORT
I. Potential Constitutional Infirmities of the Reid Bill

To begin, there are serious questions as to the constitutionality of various
provisions of the Reid Bill. By directly forcing individual economic action
through the “individual mandate,” the Bill would exceed even the most
expansive understanding of the Commerce Clause. In addition, the bill would
accord some states, most notably Nebraska, special treatment without
justification, and would even seem to prefer the commerce of some states to
others. And, by regulating insurance companies so comprehensively, the Bill
would render them de facto public utilities and stifle their ability to earn a profit,
in contravention of Supreme Court doctrine.

Furthermore, the Bill, through the Levin Amendment, would provide
preferential tax treatment of non-profit insurance companies and thereby
effectively treat States differently without relation to naturally occurring
conditions or changes in the problem justifying the tax. This would very likely
violate the Uniformity Clause. Finally, by mandating state creation of a
temporary Medicare reinsurance program and the level of benefits that a state
must provide its employees, the bill interferes with internal state operations in an
unprecedented fashion.

It is also worth mentioning that, by creating an ostensibly “unrepealable”
Independent Medicare Advisory Board, the Bill would trample on the centuries-
old concept that a legislature may not bind future legislative actions.
Consequently, it seems unlikely that the Supreme Court, at least, would enforce
this entrenchment provision.

The report explores each of these issues in more detail below.





A. The Individual Mandate Raises Troubling Constitutional
Questions

The individual mandate provision of the Reid Bill requires all otherwise
uninsured Americans (with limited exceptions) to purchase health insurance.
Specifically, the Reid Bill would require citizens and legal residents to have
“qualifying” health coverage—characterized as an “individual responsibility
requirement” —by 2014. Anyone without coverage must pay a tax penalty of
$750 per year up to a maximum of three times that amount ($2,250) per family.
This penalty would be phased in from 2014 to 2016. Alternatively, if it results in
a higher amount, individuals without coverage must pay 0.5% of their household
income for 2014, 1% for 2015, and 2% for 2016 and later years. Exemptions from
the individual mandate would be granted for financial hardship, religious
objections, American Indians, those without coverage for less than three months,
undocumented immigrants, incarcerated individuals, and in situations where the
lowest cost available plan option exceeds 8% of an individual’s income or the
individual’s income is below the Commerce Department’s poverty level. Failure
to pay the penalty could not result in criminal liability.

Sixteen years ago, the non-partisan Congressional Budget Office stated
that “[a] mandate requiring all individuals to purchase health insurance would
be an unprecedented form of federal action. The government has never required
people to buy any good or service as a condition of lawful residence in the
United States.” Congressional Budget Office, The Budgetary Treatment of an
Individual Mandate to Buy Health Insurance, (1994). This statement remains true
today.

Even more troubling are the significant constitutional questions raised by
the individual mandate. Proponents of the individual mandate have attempted
to justify its constitutionality primarily under two theories: (1) Congress’
authority to “regulate commerce among the several states” pursuant to the
Interstate Commerce Clause; and (2) Congress” authority to “lay and collect taxes
to provide for the General Welfare” pursuant to the Tax and Spending Clause.
For the reasons explained below, both theories have serious shortcomings.

1. Commerce Clause
The Reid Bill contains findings specifically invoking the Commerce Clause

as the constitutional authority for Congress to impose the individual mandate,
stating that the mandate is “commercial and economic in nature” and





“substantially affects commerce.” H.R. 3590, 111* Cong. § 1501(a) (2009). This
statement is supported by certain representations:

. Health insurance and health care services are a significant
part of the national economy;

J National health spending is projected to increase from $2.7
trillion (17.6% of the economy) in 2009 to $4.7 trillion in 2019.

J Private health insurance spending is projected to be $854

billion in 2009 “and pays for medical supplies, drugs, and
equipment that are shipped in interstate commerce”;!

. Most health insurance is sold and claims paid through
interstate commerce;

J Half of all personal bankruptcies are caused in part by
medical expenses;

. Those who forego health insurance coverage increase the
risk to others, causing their premiums to rise;

. Through near-universal health care coverage, the risks

(higher premiums and bankruptcies) would be minimized,
the health insurance risk pool would be broadened,
administrative costs would be reduced, and health insurance
premiums would be lowered.

The Reid Bill also cites U.S. v. South-Eastern Underwriters Association, 322 U.S. 533
(1944) in support of its position that insurance is interstate commerce subject to
federal regulation. The Supreme Court in South-Eastern noted that “commerce”
includes “trade,” which, in turn, means “businesses in which persons bought
and sold, bargained and contracted.”

Surely, therefore, a heavy burden is on him who asserts that the
plenary power which the Commerce Clause grants to Congress to
regulate “Commerce among the several States” does not include
the power to regulate trading in insurance to the same extent that it
includes power to regulate other trades or businesses conducted
across State lines.

! This is an apparent reference to Hospital Bldg. Co. v. Rex Hospital Trustees, 425 U.S. 738,
744 (1976), where the Supreme Court listed these activities as a “combination of factors”
that were “certainly sufficient to establish a ‘substantial effect’ on interstate commerce”
under the Sherman Act.





South-Eastern, 322 U.S. at 539.

The Reid Bill’s findings and representations notwithstanding, it is by no
means clear that the Commerce Clause provides the authority necessary for this
unprecedented legislation. The Congressional Research Service has stated that
“[w]hether [the individual mandate] would be constitutional under the
Commerce Clause is perhaps the most challenging question posed by such a
proposal, as it is a novel issue whether Congress may use this clause to require
an individual to purchase a good or a service.” Jennifer Staman & Cynthia
Brogher, Requiring Individuals to Obtain Health Insurance: A Constitutional Analysis,
Congressional Research Service Report for Congress, July 24, 20009.

The Commerce Clause, set forth in Article I, section 8 of the Constitution,
grants Congress the authority “[tJo regulate Commerce with foreign Nations,
and among the several States, and with the Indian tribes.” The Supreme Court
has held that Congress may regulate three categories of activity pursuant to its
commerce authority: (1) the channels of commerce; (2) the instrumentalities of
commerce; and (3) economic activities that “substantially affect” interstate
commerce. United States v. Lopez, 514 U.S. 549, 558-59 (1995).

The Reid Bill’s findings make clear that Congress intended the
individual mandate to fit within the third category; however, that
category speaks to regulation of “activities.” The health care
mandate does not regulate or prohibit any activities. To the contrary,
it purports to regulate inactivity; that is, it regulates an individual’s
decision not to engage in interstate commerce by choosing not to
purchase health insurance. In other words, as Texas Attorney
General Greg Abbot put it in a January 5, 2010, letter to Senators
Hutchison and Cornyn, “the proposed mandate would compel
nearly every American to engage in commerce by forcing them to
purchase insurance, and then use that coerced transaction as the
basis for claiming authority under the Commerce Clause.”

Florida Attorney General Bill McCollum, in a January 19, 2010,
letter to Senators Reid and McConnell and Representatives Pelosi

“['T]he proposed
mandate would compel
nearly every American
to engage in commerce
by forcing them to
purchase insurance, and
then use that coerced
transaction as the basis
for claiming authority
under the Commerce
Clause.”

Texas Attorney General

Greg Abbott

and Boehner, noted that “the U.S. Supreme Court has twice in the last 15 years
invalidated laws that attempted to regulate non-economic activity under the
Commerce Clause, and it is unlikely the Court would permit Congress to reach
even further to regulate inactivity.” In United States v. Lopez, 514 U.S. 549 (1995),
the Court invalidated a law criminalizing the possession of guns within 1,000 feet





of a school because the commerce power could not be stretched to regulate gun
possession, which “is in no sense” activity that might substantially affect
interstate commerce. Lopez, 514 US. at 567. Likewise, in United States v.
Morrison, 529 U.S. 598 (2000), the Court invalidated the Violence Against Women
Act, which attempted to reach the activity of gender-motivated violence. The
Court held that such crimes “are not, in any sense of the phrase, economic
activity” subject to Commerce Clause regulation. Morrison, 529 U.S. at 613.

Use of the Commerce Clause authority to regulate economic inactivity is
unprecedented and without support even under the Supreme Court’s most
expansive interpretations of the Commerce Clause. In Wickard v. Filburn, 317
U.S. 111 (1942), the Court upheld regulations under the Agricultural Adjustment
Act of 1938, which, in an effort to avoid wheat surpluses and boost prices,
controlled the volume of wheat farmers were permitted to produce. Farmer
Roscoe Filburn argued that Congress” power to regulate the interstate wheat
market did not extend to restricting him from growing more wheat than his
allotment for his own personal consumption. The Court rejected this argument
because the class of activity being regulated was wheat production and Filburn
was a willing, participating member of that class. Unlike Filburn, however,
individuals who decide not to purchase health insurance are not willing
participants in any kind of commercial activity. To the contrary, they have
chosen to abstain from engaging in commercial activity.

Thus, constitutional law scholar Professor Randy Barnett has observed
that the individual mandate “is tantamount to the Agricultural Adjustment Act
requiring each American, rural and city dwellers alike, to grow a particular
amount of wheat. After all, the refusal to grow any share of wheat could be said
to place the burden of wheat production on others and thereby limit the
country’s wheat supply . . . [which] would, in turn, substantially affect the
commercial market.” Randy Barnett et al., Why the Personal Mandate to Buy Health
Insurance is Unprecedented and Unconstitutional, Heritage Foundation Executive
Summary Legal Memorandum, No. 49, 7 (Dec. 9, 2009). As Professor Barnett
further notes, by extending the commerce power to the regulation of inactivity
that is expressly meant to avoid entry into the marketplace, Congress has
effectively removed any boundaries to its commerce power.

A more recent case expansively interpreting the Commerce Clause
likewise provides no support for the individual mandate. In Gonzales v. Raich,
545 U.S. 1 (2005), the Supreme Court considered the power of Congress under
the Commerce Clause to regulate the cultivation and possession of home-grown





marijuana that is authorized by State law for medical use. As in Wickard, the
Court refused to carve out from the class of regulated activity —i.e., marijuana
production—a subset of permitted activity. Because the Court found that the
production of marijuana was an economic activity, and because Congress had
the authority to regulate or prohibit this entire class of activity, the Court denied
the constitutional challenge. Professor Barnett states that “[tjJo uphold the
constitutionality of a health care mandate under the authority of Raich, the Court
would have to find that a decision not to enter into a contract to purchase a good
or service was an economic activity that, in the aggregate, substantially affects
interstate commerce. . . . [B]y this reasoning, every action or inaction could be
characterized as ‘economic’ thus destroying any limitation on the commerce
power of Congress.” Barnett, supra, at 8.

Nevertheless, some constitutional scholars, including law professor Erwin
Chemerinsky, have argued that the Court’s civil rights decisions in Heart of
Atlanta Motel v. United States, 379 U.S. 241 (1964), and Katzenbach v. McClung, 379
U.S. 294 (1964), permit Congress to regulate economic inactivity. Neither case
supports this conclusion.

In Heart of Atlanta and Katzenbach, the Court upheld federal laws
forbidding discrimination against African-Americans by hotels and restaurants.
Professor Chemerinsky states that in these cases, “Congress . . . use[d] its
commerce power to forbid hotels and restaurants from discriminating based on
race even though their conduct was refusing to engage in commercial activity.”
Erwin Chemerinsky, Health Care Reform is Constitutional, Politico, Oct. 23, 20009.
However, the Court’s decisions in these cases turned on the class of regulated
activity at issue: the operation of motels and restaurants. As with the farmer in
Wickard and the marijuana producers in Raich, hotel and restaurant owners are
willing participants in the marketplace who have freely chosen to operate a
commercial enterprise. They were not required to open hotels or restaurants.
Individuals, on the other hand, are not commercial enterprises actively and
willingly engaged in interstate commerce.

To help illustrate the point, it may be worthwhile to discuss one
alternative approach: to require that health care transactions be paid by
insurance dollars, and to eliminate requirements that emergency care and other
providers provide free care to the uninsured and impecunious in various
circumstances. In this scenario, those who are healthy and do not wish to
purchase health care of any type need not purchase health insurance. But that
circumstance, combined with deregulation of mandatory care provisions like the





Emergency Medical Treatment and Active Labor Act (EMTALA), also known as
the Patient Anti-Dumping Law, would leave such individuals potentially
without any access to health care, even in an emergency. That doomsday
contingency would likely provide sufficient incentives for many individuals who
would not ordinarily buy insurance to do so. That goal would be achieved not
by mandating the purchase of insurance as such, but by regulating the
commercial market that individuals ultimately may need to engage voluntarily.
Another variation on this theme would be to keep mandatory care rules like
EMTALA in place, but then require uninsured individuals who receive care
because of it to purchase health insurance for that entire year, no matter when in
the year the emergency health care is provided. Again, the regulation would
affect a voluntary consumer transaction rather than the person’s mere residence
in the United States.

Some have argued that the individual mandate is no different than State
laws requiring all licensed drivers to carry auto insurance. However, there are
several important distinctions between mandatory auto insurance and
mandatory health insurance. First, as Professor Barnett points out, there is a
fundamental constitutional difference between the inherent police powers of the
States and the enumerated powers of the national government. Barnett, supra, at
11. While States enjoy plenary police powers (subject to various constitutional
limitations), the federal government is limited to those powers enumerated in the
Constitution. Thus, “[s]tate laws regulating the level of insurance that licensed
state drivers must have to operate on state roads stem from a completely
different source of constitutional authority—a state’s police power—than
Congress can invoke.” Id. Second, “automobile insurance requirements impose
a condition on the voluntary activity of driving; a health
insurance mandate imposes a condition on life itself.” Id. AS things stand, if the
Third, auto insurance requirements are limited to those who Reid Bill’s individual
drive on public roads, which are constructed, owned, and mgndate were to go into
maintained by the government. “What a state . . . may require effect, it would be the first

of someone using its property is wholly different than what it time in history that

may do to control their purely private behavior.” Id. Finally, |
individuals would be

States require auto insurance only to cover injuries to others;
they are not required to insure themselves or their property subject to federal
against injury or damage. For these reasons, the comparison regulation for doing
of the individual mandate to State auto insurance absolutely nothing.
requirements is inapposite.





As things stand, if the Reid Bill’s individual mandate were to go into
effect, it would be the first time in history that individuals would be subject to
federal regulation for doing absolutely nothing. As Professor Barnett states, the
“individual mandate provision would have the unprecedented effect of
subjecting an individual’s decisions to federal control by virtue of the fact that
the individual merely resides within the borders of the United States.” No
Supreme Court precedent supports or even contemplates this result.

2. Taxing and Spending Clause

Another common defense of the individual mandate is that it is justified
by Article I, section 8 of the Constitution, which delegates to Congress the power
to “lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and
provide for the common Defense and general Welfare of the United States . . . .
From this, the courts have derived an implied congressional power to spend tax
revenues. However, there are two problems with this argument: (1) the health
insurance mandate is not a tax, and (2) even if it is a tax, it violates the
constitutional requirement that direct taxes on individuals must be imposed in
proportion to the most recent census.

4

The health insurance mandate’s “tax” is, in fact, a penalty for failing to
comply with the requirement to purchase health insurance. As George Mason
University law professor Ilya Somin notes, “[i]f any regulatory measure with a
monetary penalty for refusal to comply is considered a tax, then many of
Congress” other powers under Article I of the Constitution would be
superfluous, since Congress could essentially regulate anything that fell within
the subject matter of this clause simply by imposing monetary penalties on those
who fail to comply . ...” Ilya Somin, Does Congress Have the Authority to Enact a
Health Insurance Mandate Using its Power to Tax?, The Volokh Conspiracy, Dec. 24,
2009. For example, the Spending Clause gives Congress the power to tax in
order to “provide for the common Defence,” while elsewhere Article I grants
Congress the power to “raise and support armies” and to regulate the land and
naval forces. If the Spending Clause gave Congress all the authority it needed,
the enumerated power to raise and support armies would be superfluous.

Even if these penalties can be viewed as taxes, they are nonetheless
unconstitutional. Rather than operating as a tax on income, this is a direct tax on
an individual and is therefore a capitation tax. The Constitution requires that
capitation taxes be apportioned among the States on the basis of census
population. U.S. Const. art. I, §§ 2, 9; see also Bromley v. McCaughn, 280 U.S. 124,





136 (1929) (direct taxes are “forbidden” if not apportioned). In contrast to
indirect taxes on the manufacture, sale, or use of a commodity, license, or
property which Congress can levy without restrictions on apportionment, the
individual mandate (if understood as a tax at all) levies a fixed, per-person tax
directly on uninsured citizens that is unrelated to any taxable event or activity.
The individual mandate can thus be distinguished from Social Security taxes,
which are excise taxes on employees. Helvering v. Davis, 301 U.S. 619, 645 (1937);
Steward Machine Co. v. Davis, 301 U.S. 548, 583 (1937).

Accordingly, in order to be constitutional, the individual mandate “tax”
must be assessed evenly based upon population and may not vary based on
factors such as the financial condition of the State’s residents. As Professor
Barnett explains, “[t]his requirement will be impossible to meet based upon the
variety of exceptions provided for in the mandate.” Barnett, supra, at 14. For
example, illegal aliens are exempted from the individual mandate; however, they
have been counted in the census, and the Constitution requires that any
capitation tax be apportioned on a basis that would account for that population.
Barnett states that “[f]ailure to apportion the tax to include illegal immigrants
would therefore be constitutionally fatal to the tax.” Id.

Finally, as Attorney General McCollum observed in his recent
correspondence with congressional leaders, “the individual mandate wields
Congress’s taxing powers in an unconstitutional manner for the purpose of
penalizing in order to require the purchase of government-approved health
insurance.” In South Dakota v. Dole, 483 U.S. 203, 211 (1987), the Court held that
Congress may not compel action by passing laws “so coercive as to pass the
point at which pressure turns into compulsion” in areas it cannot otherwise
regulate. See also Bailey v. Drexel Furniture Co., 259 U.S. 20, 39 (1922) (invalidating
a child labor tax law that used a tax penalty “to coerce people of a state to act as
Congress wishes them to act.”); United States v. Butler, 297 U.S. 1 (1936) (striking
down a tax on processors of farm products coupled with payments not to
produce); but see Steward Machine Co., 301 U.S. at 591-93 (finding the Social
Security Act not unlawfully coercive); Nat’l Labor Relations Bd. v. Jones & Laughlin
Steel Corp., 301 U.S. 1, 45 (1937) (construing a labor act not to compel employment
agreements or interfere with the “right” to select and discharge employees).

The individual mandate would likely fail the Court’s coercion analysis.
Attorney General McCollum states, “[tlhe mandate aims to shape and control
individual behavior akin to earlier invalidated schemes (1) by conditioning the
tax on whether a person fails to take prescribed action that Congress could not





otherwise lawfully regulate, and (2) by admitting its goal to compel new
premium payments into the private insurance system by ‘healthy” uninsured
persons so that others can benefit from lower prices[.]” This persuasive
assessment of the individual mandate raises additional constitutional concerns
relating to the coercive use of the taxing power.

4

B. The “Nebraska Compromise” is Such an Egregious Buy-Off that
it May be Vulnerable to Constitutional Challenges

One of the best-known provisions of the Reid Bill is the so-called
“Nebraska Compromise,” which is a Manager's Amendment providing
Nebraska with federal funding for expanded Medicaid obligations that Nebraska
would undertake pursuant to the Reid Bill. The Reid Bill would require other
States that participate in Medicaid (including Indiana) to expand their Medicaid
programs the same as Nebraska, but would fully fund only Nebraska’s expanded
obligations, not those of other States.

This so-called “Nebraska Compromise” has been roundly criticized from
several sectors. But it is only one of several provisions in the Reid Bill that, at the
behest of various Senators, were included only for the benefit a single State:

e “Disaster-recovery” states would receive a substantial federal
medical assistance protection adjustment. See § 2006. The term “’disaster-
recovery FMAP adjustment State” means a State . . . for which, at any time
during the preceding seven fiscal years, the President has declared a major
disaster under section 401 of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act and determined as a result of such disaster that
every county or parish in the State warrant individual and public
assistance or public assistance from the Federal Government under such
Act[.]” Senator Landrieu of Louisiana, who fought hard for the section’s
admission, has stated that the language would grant Louisiana, the only
apparent immediate beneficiary, up to $300 million in relief.

e In Connecticut, Senator Dodd was successful in adding $100
million in funding for new hospitals intended for his home state, but he

concedes that other states may compete for the money.

e In Vermont, Senator Patrick Leahy convinced Senate negotiators to
increase Medicaid payments to Vermont by $250 million over six years.
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e Montana, North and South Dakota, Utah and Wyoming qualify for
increased Medicare payments to hospitals and doctors in “frontier
counties.” North Dakota claims the amendment would result in an extra
$70 million per year in Medicare reimbursements. Other senators seem
unclear as to the numerical value of the amendment for their States.

Several other State attorneys general have written the House and Senate
Leadership asserting that this “Nebraska Compromise” and other special favors
for various Senators and their States are unconstitutional. Indeed, plausible
theories for challenging such unequal treatment do exist under the General
Welfare Clause, and perhaps even the Port Preference Clause, both of Article I of
the United States Constitution.

1. General Welfare Clause

Thirteen States, in a letter from their Attorneys General to Speaker Pelosi
and Majority Leader Reid, have outlined arguments against the validity of the
Nebraska Compromise in light of the General Welfare Clause, which authorizes
Congress to “provide for the . . . general Welfare of the United States.” U.S.
Const. art. I, § 8, cl. 1. As the Supreme Court observed just last Term, federal
legislation can make distinctions between or among the States, but such
differentiation requires justification. Departure from the notion that all States
enjoy “equal sovereignty” requires a showing that the legislation’s disparate
geographic coverage is sufficiently related to the problem that it targets. See
Northwest Austin Municipal Utility District Number One v. Holder, 129 S.Ct. 2504,
2512 (2009). For starters, it is worth noting that this standard would likely
dispose of any arguments against the apparently special treatment for Louisiana
or the “frontier counties.” The funds to Louisiana are based on the Hurricane
Katrina disaster, and the funds marked for frontier counties are specific to areas
with less than six people per square mile, where quality
health care is rare. ~ With regard to the Nebraska It is important to bear in
Compromise, however, justifications for disparate ;4ind that the Framers
geographic coverage are so lacking that there is indeed a
substantial argument available that it exceeds Congress’s
authority under the General Welfare Clause.

designed the Constitution

to promote governmental

impartiality among the
To begin, it is important to bear in mind that the several States.

Framers designed the Constitution to promote governmental

impartiality among the several States. For example, the Constitution “ensure[s]
that naturalization and bankruptcy laws are uniform; . . . prevent[s] conflicts of
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interest; . . . ensure[s] regularity in the spending process; . . . render[s] uniform all
duties, imposts, and excises; . . . apportion[s] direct taxes among states; and . . .
treat[s] sea ports equally.” Robert G. Natelson, Judicial Review of Special Interest
Spending: The General Welfare Clause and the Fiduciary Law of the Founders, 11 Tex.
Rev. L. & Pol. 239, 276-77 (2007). Thus, the Framers intended for general
treatment of the States in regards to legislation by Congress, and the General
Welfare Clause carries that principle forward.

Against a challenge that the Nebraska Compromise does not promote the
General Welfare, the federal government would have to show that the legislation
assuming responsibility for the Medicaid expansion of Nebraska (and Nebraska
only) primarily serves an enumerated power and is not simply a “display of
arbitrary power,” i.e., in service merely of a special interest. See Helvering v.
Davis, 301 U.S. 619 (1937) (challenging corporation as shareholder for complying
with Social Security Act as IRS intervened). Some have described this standard
as “rational basis with bite.” See Natelson, supra, at 275; see also Northwest Austin,
129 S. Ct. at 2512 (stating that “disparate geographic coverage [must be]
sufficiently related to the problem that it targets”).

This standard may allow the Court to differentiate the Nebraska
Compromise from more typical logrolling and pork-barrel spending targeted at
particular States, such as spending for highways, bridges, and museum exhibits.
While these sorts of projects arguably benefit particular States more than others,
they provide some benefit to everyone (for example, even out-of-staters can use
federally funded roads), not just the residents of those States. Id. at 280. The
Nebraska Compromise, in contrast, provides no benefit to anyone who is not a
Nebraska resident. In fact, it is telling that the strongest argument in support of
the constitutionality of the Nebraska Compromise is the suggestion that it is but
one step toward funding the Medicaid expansions of all States. The historical
record does not support that theory, however, and Congress could just as easily
have spread the $100 million it is awarding to Nebraska across all States in
proportion to their population as a down payment on the cost of the Medicaid
expansion. The same can be said for the money awarded to Vermont.

Still, the Supreme Court has allowed Congress a great deal of leeway in
drawing the line “between one welfare and another, between particular and
general.” Helvering v. Davis, 301 U.S. 619, 640 (1937). “The discretion belongs to
Congress, unless the choice is clearly wrong, a display of arbitrary power, not an
exercise of judgment.” Id. Indeed, the Court has historically been timid about
enforcing this provision and gave up entirely after 1937. See Robert G. Natelson,
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Interstate favoritism and “unrepealable” provisions in the health care bill, Electric City
Weblog, Dec. 23, 2009, http://electriccityweblog.com/?p=7406#more-7406. Thus,
the odds of success on a General Welfare Clause challenge might be small, but
the Court has at least recognized that there is a line between general welfare and
local welfare, and it should find that the Reid Bill crosses that line.

2. Port Preference Clause

Senator Jim DeMint of South Carolina has suggested that the Port
Preference Clause may be used to challenge the Nebraska Compromise. That
Clause reads: “No Preference shall be given by any Regulation of Commerce or
Revenue to the Ports of one State over those of another. . ..” U.S. Const. art. [, § 9,
cl. 6.

The text of this clause says only that the federal government cannot give
preference “between States in respect of their ports or the entry and clearance of
vessels.” Louisiana Pub. Serv. Comm'n v. Texas & N.O.R. Co., 284 U.S. 125, 131
(1931). However, some scholars suggest that the Nebraska Compromise violates
the intent of the Founders and the “spirit” of this clause, which might perhaps be
understood to imply a prohibition against preferences “given by . . . Regulation
of Commerce . . . of one State over . . . another.” This argument obviously must
overcome the text “to the Ports,” but given the historical context of interstate
commerce at the Founding (where water transportation was the primary means
of interstate commerce) and the subsequent expansion of the Commerce Clause
generally to account for the expansion of the country and the economy, this
argument could be plausibly presented to the courts. Still, judicial acceptance of
it seems unlikely.>

2 Invoking the Uniformity Clause would present its own textual problems in that it
regulates only taxing, not spending, providing that “all Duties, Imposts and Excises
shall be uniform throughout the United States.” U.S. Const. art. I, § 8, cl. 1.  See Justin
Elliott, Law  Prof: State AGs’ Objection To Health Bill, TPM, http://
tpmmuckraker.talkingpointsmemo.com/2009/12/law_prof_gop_state_ags_objection_to_
health_bill_is.php?ref=fpa.
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C. Regulations Governing the Insurance Market May Violate the
Rights of Regulated Industries to Earn a Reasonable Risk-
Adjusted Rate of Return on Invested Capital

The Reid Bill may very well have severe negative consequences for health
insurers, even to the point of imposing unconstitutional restrictions on their
ability to turn a profit. As Richard A. Epstein explained in his 2009 article
“Impermissible Ratemaking in Health-Insurance Reform: Why the Reid Bill is
Unconstitutional,” the interlocking regulations set forth by the Reid Bill create
incredibly onerous burdens on insurers.

Under the Reid Bill, insurers are no longer able to adjust their risk by
choosing who to insure. Instead, the Reid Bill requires insurers to accept every
employer and individual who applies for coverage unless the insurer can prove
that it does not have the financial capacity to underwrite additional coverage.
See Reid Bill, § 2702. Further, the insurer cannot reduce coverage below the high
levels set forth in section 2707 which include “ambulatory patient services,
emergency services, hospitalization, maternity and newborn care, mental health
and substance abuse disorder services, prescription drugs, rehabilitative and
habilitative services and devices, laboratory services, preventive and wellness
services and chronic disease management, pediatric services, including oral and
vision care.” Insurers also may not place lifetime limits on the value of benefits
or impose any “unreasonable” annual limits on the value of benefits for any
participant. See § 2711. The Reid Bill would even limit the amount of the
deductibles that participants would pay. See § 2707(b).

Thus, Epstein explains that because the insurers cannot choose who to
insure (or, more importantly, who not to insure) or how much coverage to
provide, they would be forced to increase rates. However, the Secretary of
Health and Human Services and the States would be required by the Reid Bill to
look for “unreasonable increases” in insurance rates. If the insurers cannot
provide a satisfactory justification for these increases, the State insurance
commissioner may recommend that the insurer be excluded from the State’s
insurance exchange so that the insurer would not have access to the subsidized
consumer base. See § 2794. The benefits granted to insurers that participate in
the Exchanges are such that it would be difficult to survive outside the system.

Insurers would be required to report the amount of premium dollars that

are spent on all “non-claim costs.” If these non-claim charges exceed 20% of total
costs in the group market, or 25% in the individual market, the insurer would
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have to pay an annual rebate of any amount over that level. See § 2718. States
may lower the percentage so that the rebate comes into play more quickly. These
rebates are not averaged over time so that gains would be taxed in this way even
if there were losses in previous years or expected in future years. And although
this bill is an administrative nightmare, if more than 10% of an insurance
company’s revenues are spent on administrative expenses, it must pay another
rebate to its customers. Even before the new regulatory scheme takes effect,

typical administrative costs in the small-group and individual markets have been
between 25% and 30%.

As a consequence, it would be extremely difficult, if not impossible, for
insurance companies to make a profit if the Reid Bill is enacted. The insurers
cannot choose whom to insure, and thus cannot control their risk. They cannot
reduce coverage. They cannot raise their prices for fear of being kicked out of the
state insurance exchange. If more than 20% of the premiums they take in are
used for anything other than paying out claims, they would be forced to rebate
the excess. Epstein argues that these extremely burdensome regulations would
be tantamount to insurance price controls and would essentially
convert private health insurance companies into entities Epstein argues that these

resembling public utilities. extremely burdensome

regulations would be
tantamount to insurance
price controls and would
essentially convert private

Such a characterization is significant because public
utilities have certain constitutional rights relating to their profit
margins. Utility companies are regulated because they “are
virtually always public monopolies dealing with an essential ' _
service[.]” Duquesne Light Co. v. Barasch, 488 U.S. 299, 315 (1989). health insurance companies
There is always risk with a monopoly that it would charge into entities resembling
exorbitant rates because it has no competition; thus, the public utilities.
government steps in and regulates utilities to make sure that, for
example, electricity is available to everyone at a reasonable rate. ~While
governments obviously want to keep utility costs down for consumers, “the
Constitution protects utilities from being limited to a charge for their [services]
which is so ‘unjust’ as to be confiscatory.” Id. at 307. “If the rate does not afford
sufficient compensation, the State has taken the use of utility property without
paying just compensation and so violated the Fifth and Fourteenth
Amendments.” Id. at 308.

The question then becomes how much profit is reasonable. The Supreme

Court found that “[a] public utility is entitled to such rates as will permit it to
earn a return . . . equal to that generally being made at the same time and in the
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same general part of the country on investments in other business undertakings
which are attended by corresponding risks and uncertainties[.]” Bluefield Water
Works & Improvement Co. v. Pub. Serv. Comm'n of West Virginia, 262 U.S. 679, 692-
93 (1923). In Dugquesne, the Court considered “the overall impact of the rate
orders” and found them to be acceptable under the Constitution because the
“slightly reduced rates [did not] jeopardize the financial integrity of the
companies, either by leaving them insufficient operating capital or by impeding
their ability to raise future capital.” Duquesne, 488 U.S. at 312. Further, the Court
found that the rates adequately “compensate[d] current equity holders for the
risk associated with their investments under a modified prudent investment
scheme.” Id.

Epstein has forcefully argued that the rates insurance companies would be
permitted to charge and the other regulations on their business practices would
almost certainly “jeopardize the financial integrity of the companies.” Thus, if
the Court were to accept the argument that insurance companies should be
treated like public utilities, the profits allowed to the insurers might very well
not meet the constitutional standard set forth in Duguesne. It is not clear,
however, whether the Court would be willing to consider insurance companies
as public utilities. Public utilities are generally defined narrowly and there do
not appear to be any Supreme Court cases applying the principles of a
constitutionally guaranteed rate of return to any business other than a traditional
public utility. Regardless, the plausibility of this constitutional argument gives
substantial cause for concern.

D. The Reid Bill’s Differential Taxation of Non-Profit and For-Profit
Plans May Be Vulnerable Under the Uniformity Clause

Section 9010 of the Reid Bill, sometimes known as the “Levin
Amendment,” provides for a $6.7 billion annual excise tax in the form of a “fee”
on health insurers, based on an entity’s overall share of net premiums written
and third-party administration fees. Currently, this fee is spread uniformly over
all health insurers (with the exception of stand-alone third-party administrators),
regardless of corporate or tax status. The Levin Amendment, however, would
carve out of the annual tax all health insurers that have a Medical Loss Ratio of at
least 85% over a three year rolling average and either (i) are incorporated as a
non-profit under State law, or (ii) fall within the class of plans that lost their
federal tax exemption under section 501(c)(4) in the 1986 amendments to the Tax
Code, which includes, for example, mutually held BlueCross-BlueShield plans.
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As a result of historical factors, both the existence of non-profit insurers
(many of which presumably would meet the 85% MLR requirement) and the
number of consumers they cover vary significantly from State to State.
Accordingly, the financial impact of the Levin Amendment on insurers,
businesses and consumers would also vary from State to State. By at least one
estimate, nearly 80% of Indiana residents with health insurance are insured by
for-profit companies. Hence, Indiana would likely see a disproportionate
negative impact on premium prices resulting from this differential premium
taxing scheme, and there are powerful arguments as to why that is
unconstitutional.

The Uniformity Clause of the United States Constitution, art. I, §8, cl. 1,
commands that “Duties, Imposts and Excises shall be uniform throughout the
United States.” The Uniformity Clause requires geographic uniformity for all
excise taxes in order to prevent Congress from discriminating between States.
United States v. Ptasynski, 462 U.S. 74, 81 (1983) (“There was concern that the
National Government would use its power over commerce to the disadvantage
of particular States.”); Knowlton v. Moore, 178 U.S. 41, 106 (1900). The Uniformity
Clause mandates, in particular, that taxes “operate with the same force and effect
in every place where the subject of it is found.” Ptasynski, 462 U.S. at 82 (quoting
Head Money Cases, 112 U.S. 580, 594 (1884)).

The Levin amendment implicates the Uniformity Clause because non-
uniform treatment by an excise tax burden across State lines is exactly what the
Uniformity Clause was designed to prohibit. The substantial State-to-State
disparity of the premium tax’s impact would not be attributable to naturally
varying conditions within the States or to State-by-State changes in the problem
triggering the need for legislation. Instead, the disparate operation appears to be
largely, if not entirely, a byproduct of the legislation’s line-drawing itself. The
amendment both creates the MLR cutoff and articulates its own definition of tax-
exempted entities that bears little relationship to whether those insurers, in fact,
traditionally paid taxes. Furthermore, the purpose of the tax is to raise funds to
finance health care reform. Neither that need nor the problem of insufficient
funding varies from one State to another. Accordingly, by preferring certain non-
profit insurers over for-profit insurers, the Levin Amendment appears to give an
“undue” —and unconstitutional —“preference[] of one State over another in the
regulation of subjects affecting their common interests.” Ptasynski, 462 U.S. at 81.
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E. Regulation of State Operations Raises Tenth Amendment
Concerns

1. The Reid Bill directs States to create insurance exchanges,
but doing so ultimately is optional, unlike creating a
temporary reinsurance program, which is mandatory

The Tenth Amendment states that “[tlhe powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people.” The Supreme Court in recent
decades has derived from the Tenth Amendment a rule prohibiting Congress
from commandeering State officials to do its bidding. In Printz v. United States,
521 U.S. 898 (1997), and New York v. United States, 505 U.S. 144 (1992), the Court
held that, in light of the Tenth Amendment, Congress may not force a State to
implement a federal regulatory scheme.

The conflict in Printz centered around a provision of the Brady Act that
imposed a duty on State and local law enforcement officers to conduct
background checks on prospective handgun purchasers. Printz, 521 U.S. at 902.
The Supreme Court found little support in the early history of Congress
indicating a federal legislative power to compel State officials to do anything. Id.
at 916-18 (finding “almost two centuries of apparent congressional avoidance of
the practice.”). The Court also stated that “[t]he Framers’ experience under the
Articles of Confederation had persuaded them that using the States as the
instruments of federal governance was both ineffectual and provocative of
federal-state conflict.” Id. at 919. The Court rejected any attempt to balance the
benefits of the Brady Act with its constitutional ills, stating that “[i]t is the very
principle of separate State sovereignty that such a law offends, and no
comparative assessment of the various interests can overcome that fundamental
defect.” Id. at 932.

In New York v. United States, the Court struck down the “take title”
provisions of the Low-Level Radioactive Waste Policy Amendments Act of 1985,
which required the States to dispose of the waste pursuant to Congress’
directions, or to implement an administrative solution. The Court held that
“[t]he Federal Government . . . may not compel the States to enact or administer a
federal regulatory program.” New York, 505 U.S. at 188.
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At least two directives under the Reid Bill raise substantial questions as to
whether its enactment would overstep Tenth Amendment boundaries by
commandeering State governmental units to carry out federal policy.

First, section 1311(b) of the Reid Bill seems to direct States to create
insurance exchanges during a period of four years after it becomes law. These
exchanges are to be either State governmental agencies or non-profit
organizations established by the States. §1311(d)(1). State insurance exchanges
must be approved by the Secretary. If a State fails to create an approved
insurance exchange, however, the Secretary may create an insurance exchange
for the non-participating State. §1311(c). Legally, the type of commandeering of
State property or personnel that is needed to be considered unconstitutional
must “directly compel[] the[ States] to enact and enforce a federal regulatory
program.” New York, 505 U.S. at 176 (internal quotation omitted),; see also id. at
177 (observing that a congressional act is not constitutional if “[a] State may not
decline to administer the federal program”). Under the Reid Bill, States seem to
be given a choice, and they can also opt out of the federal exhange mandate
completely by applying for a waiver. See §1311. Thus, a commandeering
challenge against the insurance exchange mandate would be an uphill battle,
though a plausible case could conceivably arise depending on how enforcement
plays out.

This command that States act

Second, under Section 1341 of the Reid Bill, during the 1, 41thorize or coordinate

period before the insurance exchanges are available, States reinsurance thigh-risk

insurance pools runs afoul of
the rule that “[t]he Federal
Government . . . may not
compel the States to enact or
administer a federal

must administer or authorize a temporary reinsurance
program for high-risk insurance pools. States would either
administer a reinsurance program themselves or, at the very
least, enter into a contract with a non-profit “reinsurance
entity.” This command that States act to authorize or
coordinate reinsurance of high-risk insurance pools runs afoul
of the rule that “[t]he Federal Government . .. may not compel 7€§ ulatory program.”
the States to enact or administer a federal regulatory

program.” New York, 505 U.S. at 188. However, the

requirement is so minimal —States need only authorize a non-profit reinsurer to
carry out the program—and the consequences of disobedience so minimal (the
statute provides no negative consequences for States that refuse to carry it out),

that there may be no opportunity for a court to review its validity. Still, the
reinsurance mandate evinces a disrespect of State sovereignty that permeates the

Reid Bill.
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2. Requiring States to provide insurance to employees
implicates Tenth Amendment interests

The Reid Bill implicates the Tenth Amendment in another respect as well.
In his recent letter to Texas Senators Hutchison and Cornyn, Texas Attorney
General Abbot asserted that requiring a State to insure its employees may violate
the Tenth Amendment. I agree with Attorney General Abbott that requiring
States to compensate their employees in particular ways transgresses the Tenth
Amendment, though current Supreme Court doctrine certainly permits it.

As the Court held in National League of Cities v. Usery, 426 U.S. 833, 845
(1976), the Constitution does not expressly delegate to the federal government
the power to determine the compensation that States pay their employees. In
Usery, the Court stated that, “[i]f Congress may withdraw from the States the
authority to make those fundamental employment decisions upon which their
systems for performance of these functions must rest, we think there would be
little left of the States' ‘separate and independent existence.”” Id. at 851 (quoting
Coyle v. Oklahoma, 221 U.S. 559, 580 (1911)).

Only nine years after it decided National League of Cities, however, the
Supreme Court reversed course—in a 5-4 decision—and held that Congress may
impose the Fair Labor Standards Act on States, and in so doing refused “to
identify or define what affirmative limits the constitutional structure might
impose on federal action affecting the States.” Garcia v. San Antonio Metropolitan
Transit Authority, 469 U.S. 528, 556 (1985). Instead, the Court in Garcia relied on
the assumption that “[t]he political process ensures that laws that unduly burden
the States will not be promulgated.” Id. So, while the Court said that it
“continue[s] to recognize that the States occupy a special and specific position in
our constitutional system and that the scope of Congress’ authority under the
Commerce Clause must reflect that position[,]” in effect it treated States as just

another interest group with no special status vis-a-vis the federal government.
Id.

Since Garcia, however, the Court has generally grown more solicitous of
States, including with regard to FLSA damages claims, which cannot be brought
against unconsenting States in state or federal court. Alden v. Maine, 527 U.S. 706,
757 (1999). The Court has grown more favorable to States not only in regard to
sovereign immunity claims but also by way of enforcing anti-commandeering
principles inherent in the Tenth Amendment, noted above. It does not take a
particularly significant leap of logic to go from a rule against requiring State
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officials to conduct background checks on gun-license applicants, see Printz v.
United States, 521 U.S. 898 (1997), or requiring States to dispose of radioactive
waste a certain way, see New York v. U.S., 505 U.S. 144 (1992), to a rule requiring
States to compensate their employees in a certain way. It is entirely possible, as
Attorney General Abbott argues, that the Court might, if faced with a
congressional enactment compelling States to afford a particular type of
insurance coverage to their employees, once again “assume its constitutional
responsibility” to reconcile conflicts between “federalism and the effectiveness of
the commerce power.” Garcia, 469 U.S. at 589 (O’Connor, J., dissenting).

F. Courts Would Not be Likely to Enforce the Medicare Spending
Entrenchment Provision

The Reid Bill contains language that amounts to an entrenchment
provision in section 3403 concerning the Independent Medicare Advisory Board.
It is the job of the Board to make a yearly recommendation that decreases
Medicare spending in an amount at least equal to the total savings target
established by the Reid Bill. Subsection (d), containing several limitations on
what the Senate may do with the Board’s recommendation, states that it “shall
not be in order in the Senate or the House of Representatives to consider any bill,
resolution, amendment, or conference report that would repeal or otherwise
change this subsection[(d),]” subject to a waiver made by a three-fifths majority
of the Senate members.

This provision has drawn significant criticism since it purports to enact a
law beyond repeal by a bare majority of Congress, and its enforceability is in
substantial doubt. The Supreme Court has stated that “a general law . . . may be
repealed, amended, or disregarded by the legislature which enacted it. . . . [and
such laws are] not binding upon any subsequent legislature.” Manigault v.
Springs, 199 U.S. 473, 487 (1905). Scholars have observed that “[jludges have
applied this rule of constitutional law in various settings, and the academic
literature takes the rules as given, universally assuming that legislative
entrenchment is constitutionally or normatively objectionable.” See Eric A.
Posner and Adrian Vermeule, Legislative Entrenchment: A Reappraisal, 111 Yale L.
J. 1665 (2002). The Court has also citedd the “centuries-old concept that one
legislature may not bind the legislative authority of its successors[.]” United
States v. Winstar, 518 U.S. 839, 872 (1996) (citing 1 W. Blackstone, Commentaries
on the Laws of England 90 (1765)) (“Acts of parliament derogatory from the
power of subsequent parliaments bind not.”). Thus, should a challenge arise, it
seems unlikely that the supermajority provision would be enforced by courts.
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IL. Impact on the Costs and Operations of Indiana State Government

A. The Reid Bill Would Increase Indiana’s Medicaid Costs by $2.4
Billion Over the Next Ten Years

The financial impact of the Reid Bill on Indiana’s Medicaid program
would be tremendous—an estimated $2.4 billion over the first 10 years,
according to an actuarial study by Milliman. While a 50% expansion of the
Medicaid program would mean coverage for another estimated 500,000 new
Medicaid beneficiaries in Indiana, it would come at a time when the State can
barely afford the Medicaid program at all, according to a memorandum by Anne
Murphy, Secretary of the Indiana Family and Social Services Administration
(FSSA).

In her memo, Murphy cites the combination of recent decreases in State
tax revenues and expanding enrollment, both due to the national recession, as
reasons for Medicaid’s current financial straits. To help cope with the difficult
fiscal situation, the State recently cut Medicaid rates to hospitals by 5%.

While the Senate’s proposal attempts to divert State costs 1y, Roid Bill would
for the first three years of the program, and to increase federal
Medicaid matching funds, other bill components would mean an
increase in costs to Indiana upon enactment. More specifically,
the Reid Bill would divert pharmaceutical rebate savings to the fedeml government f” om
federal government from the States, which could result in a the States, which could
potential loss of $75 million next year for Hoosiers and $750 yesylt in a potential loss
million by 2019.

divert pharmaceutical
rebate savings to the

of $75 million next year
for Hoosiers and $750

FSSA has estimated that it could cost the State between $60 .
million by 2019.

and $80 million to implement the insurance exchange and make
necessary changes to accommodate Medicaid program growth.
These costs are not addressed in the Reid Bill. And while Indiana has recently
cut Medicaid rates, an influx of new patients at these reduced rates may very
well drive providers out of the Medicaid system. If that happens, access to
health care would actually decrease, and the State would face pressure to
increase Medicaid rates, which in turn would have to be financed through higher
taxes.

More troubling, however, is the unfunded entitlement the State would
face in 2019 when current legislation is reauthorized by a new Congress. With
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no certainty that the federal government would continue its commitment to
cover half a million Hoosiers at the enhanced federal medical assistance
percentage rate of 95%, a decrease back to the current rate of 67% could mean
Hoosier taxpayers would have to come up with almost $900 million a year.
Furthermore, in light of citizen demographics, Indiana is likely to face a
substantial surge in long-term nursing-home care costs during the years 2020-
2025, which impose yet more substantial costs.

Increasing health care coverage and services to needy Hoosiers has
always, and would continue to be, a priority. But as the State struggles to meet
its current Medicaid costs, there are serious concerns about how Indiana could
afford Medicaid under the Reid Bill. Some States, such as Nevada, have been
exploring options for discontinuing participation in Medicaid. If a State were to
do so, its Medicaid eligible citizens would still be able to purchase on the
insurance exchange (described in more detail below) with a 100% subsidy. The
State, however, would have to finance its own long-term care program, since no
federal program other than Medicaid exists for that. So, a State contemplating
withdrawal from Medicaid would have to calculate whether funding 100% of a
long-term care program would be more affordable than maintaining
participation in Medicaid as designed under the Reid Bill. There is a substantial
likelihood that this could become an attractive option for some States.

B. Under the Reid Bill, Either Indiana or the Federal Government
Would Create an Insurance Exchange for Indiana Residents

Section 1311 of the Reid Bill directs States to create entities called “insurance
exchanges.” These entities would be either governmental agencies or non-profit
organizations established by the State; their purpose would be to “make
available qualified health plans to qualified individuals and qualified
employers.” Reid Bill, §1311(d)(1). The Secretary would be in charge of setting
the criteria used for certifying the qualified health plans offered through
insurance exchanges. § 1311(c)(1). Such plans should “ensure a sufficient choice
of providers . . . and provide information to enrollees and prospective enrollees
on the availability of in-network and out-of-network providers.” § 1311(c)(1)(B).
In general, qualified health plans would be defined by federal law. However,
state law may require certain other benefits, so long as the State assumes the cost
of those benefits for certain taxpayers.

State insurances exchanges would, at a minimum, have procedures for the
certification, recertification, and decertification of qualified health plans.
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§1311(d)(4). They would also provide a mandatory toll-free hotline for assistance
requests and be responsible for rating the health plans offered according to the
Secretary’s criteria. In addition, they would be required to inform individuals of
the eligibility requirements for Medicaid (or other similarly applicable State or
local programs) and to enroll eligible consumers. State insurance exchanges
would also be required to certify that certain individuals are exempt from the
individual mandate. Exchanges must be self-sustaining by January of 2015. In
conducting their operations, Exchanges should consult with “stakeholders”
(including health care consumers, representatives of small businesses, State
Medicaid offices, and local advocates) in carrying out their required activities. If
the State does not elect to create an Exchange or the Secretary finds that one
would not be ready by January 14, 2014, then “the Secretary shall (directly or
through agreement with a not-for-profit entity) establish and operate such
Exchange within the State and the Secretary shall take such actions as are
necessary to implement such other requirements.” § 1321(c).

C. The Reid Bill Would Require Indiana to Provide Health
Insurance to its Employees

Indiana already spends $350 million annually on health insurance for
State employees, which averages out to about $13,000 per individual. Under the
Reid Bill, however, the State, as a large employer of more than 200 people, would
be required to automatically enroll employees in health insurance plans featuring
minimum benefits that exceed even what the State affords now. § 1511
(amending the Fair Labor Act to require automatic enrollment by an employer
who has over 200 employees and offers more than one health benefit plan).

For example, while the current State plan excludes preexisting conditions,
the Reid Bill would require the State to provide coverage for such conditions. See
§ 1201 (adding § 2704 to the Public Health Service Act). And while the State
currently imposes annual and lifetime benefits limits, the Reid Bill would
preclude them. See § 1001 (adding § 2711 to the Public Health Service Act). The
current State plan permits coverage of dependents until age 19 (23 if the
dependent is a full-time college student), but the Reid Bill would require the
State to extend dependant coverage until age 26. See § 1001 (adding § 2714 to the
Public Health Service Act).

In addition, the Reid Bill would impose several administrative burdens on

the State (and other large employers) relating to its mandatory insurance
coverage for employees. Under Section 10108 of the Reid Bill, the State would
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have to enable qualified employees with income under 400% of the federal
poverty level to leave the State’s health plan and take the State’s financial
contribution for use in purchasing insurance on the State multi-plan exchange.
To do this, the State would have to gather household income information from
its employees, and in the end the State is likely to be left with a less healthy and
more costly insurance pool, since younger and healthier employees would be
entitled to discounts when purchasing insurance on the exchange. Furthermore,
the State as a large employer would have to provide annual quality reporting to
the Secretary of Health and Human Services (HHS) and to State employees (§
1001 adding Sec. 2717 to the Public Health Service Act.) as well as implement
new external review procedures (§ 1001 adding Sec. 2719 to the Public Health
Service Act).

D. The Reid Bill Would Award Grants to States to Establish an
“Ombudsman” Office

Under the Reid Bill, HHS would award grants for States (or the insurance
exchange operating in the State) to “establish, expand, or provide support for (1)
offices of health insurance consumer assistance; or (2) health insurance
ombudsman programs.” In order to receive a grant, the State must designate an
independent office of health insurance consumer assistance or an ombudsman
whose duties include assisting consumers in filing complaints and appeals,
tracking problems encountered by consumers, educating consumers about their
rights and responsibilities, assisting consumers with enrollment in health plans,
and resolving problems with obtaining premium tax credit under the IRS Code.
Grant recipients are required to collect and report data to the Secretary on the
types of problems and inquiries encountered by consumers and the Secretary
would use that data to identify areas where enforcement action is necessary.
Initial funding is set at $30 million for the first fiscal year with necessary funds
appropriated for the following years.

The Indiana Department of Insurance already has a Consumer Services
Division that receives and investigates consumer complaints concerning
insurance companies. The grants available under this section of the Reid Bill
could be used to expand the services currently offered by the Department of
Insurance or could be used to create a new state office to perform the functions
required of grant recipients. In either case, providing consumer services related
to insurance coverage is not a new concept for Indiana State government and is
consistent with services currently provided by the Department of Insurance.
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E. The Reid Bill Would Require Indiana to Manage a Reinsurance
Program

Section 1341 of the Reid Bill would require a transitional reinsurance
program to operate during the first three years of the state insurance exchanges.
The purpose of this provision is to stabilize premiums in the individual and
small group markets in the first three years of the operation of a state insurance
exchange. States would be required to establish or contract
with a non-profit reinsurance entity that would collect The State would collect
assessments from health insurers and then use those funds to ;44 proportion of $10
n'1ake reinsuran'ce pay'me'nt.s to health insurers who cover high .00 o0 o i o rance
risk customers in the individual market. The Secretary would for 2014, $6 billion in

set standards for who would be considered a high-risk

. : . 2015 and $4 billion in
insured, the formula for payment amounts to their carriers 2016 ,
and the contributions of the insurers which must total $25 f romt n.on-p rofz t
billion over the three years. The State would be required to and for-profit

draft and submit reinsurance plans to the Secretary by January ~ Companies. These

of 2014. More significantly, the State would collect its amounts are in addition
proportion of $10 billion in re-insurance for 2014, $6 billion in  to base amounts of $2
2015 and $4 billion in 2016 from non-profit and for-profit  billion, $2 billion and $1
companies. These amounts are in addition to base amounts of  pillion respectively.

$2 billion, $2 billion and $1 billion respectively.

F. The Reid Bill Would Require Indiana to Review Premium
Increases

Under section 2794 of the Reid Bill, the Secretary of HHS, “in conjunction
with states,” would be required to establish a process for the annual review of
“unreasonable increases in premiums for health insurance coverage.” Under this
review process health insurance issuers are required to provide justification and
disclosure for unreasonable premium increases prior to implementation. The
Reid Bill also would require the Secretary, beginning in 2014, to “monitor
premium increases of health insurance coverage offered through an Exchange
and outside of an Exchange.” This process, like the annual review of
unreasonable increases, is to be performed “in conjunction with the states.”

The Reid Bill requires the Secretary to carry out a program to award

grants to States during 2010 through 2014 to assist States “in reviewing and, if
appropriate under State law, approving premium increases for health insurance
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coverage; and, in providing information and recommendations to the Secretary
under subsection (b)(1).”

The reference to subsection (b)(1) refers to information and
recommendations that a State, through its Commissioner of Insurance, is
required to provide as a condition of receiving a grant. These grant requirements
include providing the Secretary with information about trends in premium
increases and making recommendations to the State Exchange about whether
health insurance issuers should be excluded from participation in the Exchange
based on unjustified premium increases. Initial funding is set at $250 million
with any funds remaining at the end of fiscal year 2014 available for grants to
States for planning and implementation of insurance reforms and consumer
protections.

It is not clear that this section of the Reid Bill would impose any new
duties on State officials. The grants offered to States under this section appear to
give States a choice in implementing a premium review process; however, it is
unclear how the Secretary’s duties would be carried out in conjunction with a
State that declined the grant funds offered in this section.

G.  The Reid Bill Would Preempt Indiana’s Low-Income and High-
Risk Health Insurance Plans

The Reid Bill would preempt Indiana’s current plans and programs
covering high-risk insureds and those without sufficient resources to buy
insurance.

1. Healthy Indiana Plan: The Healthy Indiana Plan (HIP),
implemented in just the last few years through a bi-partisan effort led by
Governor Daniels, has been extremely successful in providing coverage to
individuals who neither qualify for Medicaid nor can afford insurance in the
regular market. Governor Daniels made development of HIP an important
initiative to help individuals unable to afford insurance and ineligible for
Medicaid. Under the Reid Bill, however, HIP would be preempted and would
have to shut down.

To qualify for HIP, individuals must earn less than 200% of the federal
poverty level or no more than $21,660 per year per person and must not have
access to employer-provided health care. In addition, they must have been
uninsured for the previous 6 months. The plan provides each person with full
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coverage above a deductible of $1,100 per adult for medical costs. The
deductible is funded through a POWER account (an account front loaded with
funds from premium payments, similar to an HSA), contributions to which are
made by the State and each participant based upon a sliding scale for ability to
pay.  Services include doctors’ visits, preventative services and case
management, as well as mental health coverage. In addition to the coverage, the
accounts roll over from year to year.

The program has proven highly successful so far. Over 45,000 individuals
have enrolled, and there is a non-payment rate of merely 1%. Use of the
program for preventative care is high. The program has provided enhanced
services such as mammograms, cancer screenings, and treatment for both chronic
and acute illnesses, to hundreds of individuals. And so far only one person has
hit the annual and lifetime benefit ceilings.

On the downside, HIP only underscores the point that, where government
is paying for healthcare, utilization increases. Within months of its origination,
HIP saw an increase of 20-30% usage, including both inpatient and outpatient
care. As much as that has been true under HIP, is it likely to be true under the
Reid Bill by an order of magnitude.

Under the Reid Bill, States could offer a federally circumscribed essential
benefits package to low income families (below 200% of the poverty line) who do
not qualify for Medicaid. The program would be partially federally funded. The
source of the federal contribution would be the pool of the federal premium and
cost-sharing subsidies for people earning between 133% and 200% of poverty.
States would be allowed to seek waivers from the federal mandates on how the
program is to function. For all practical purposes, the Reid Bill would obviate
the need for HIP.

2. High-Risk Insurance Fund:  The Reid Bill also would
preempt Indiana’s long-running high risk insurance pool program. The Indiana
program is administered by the Indiana Comprehensive Health Insurance
Association (ICHIA) , a not-for-profit organization that collects assessments from
companies that sell health insurance and then uses those funds to provide health
insurance to purchasers who have been denied coverage by a private insurer.
The ICHIA, implemented in 1981 and currently administered by Anthem
pursuant to a competitive bid, has been highly successful. ~Over 7,000
individuals without health insurance, but with severe or chronic health
conditions (including cancer patients), obtain coverage through this plan.
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The plan is funded 75% by the State, with the remaining 25% coming from
an assessment on all insurance companies operating in Indiana. Participants do
pay a premium to be a part of the plan, and the premiums vary depending upon
age, sex, county and plan type. A 50-year-old female from Marion County
would pay between $581 and $838, depending on income. A 60-year-old female
would pay between $801 and $1149. Indiana receives no federal money for the
plan.

In order to qualify, individuals must show that they either have been
denied insurance due to a pre-existing condition, or that due to their condition
their premiums in the marketplace are 10% higher than those he or she would
pay in the ICHIA pool. Participants also must show that they are not eligible for
Medicaid. Four different types of service plans cover a wide variety of
treatments, including chemotherapy, surgery, and any range of services needed
for high-risk patients.

All state laws, however, in regard to high-risk pools are superseded. The
Reid Bill exchange system would not go into effect until 2014, so as an interim
measure, the Reid Bill would create a national high-risk pool, the standards for
which would supersede any existing state standards. Reid Bill § 1101. The pool
would be funded with a federal appropriation of $5 billion. The Secretary would
administer the program directly, although she may contract with a State or a
nonprofit private entity to actually carry out the program. This component of the
Reid Bill would terminate in 2014 as citizens transition to coverage offered by the
exchanges.

H.  The Reid Bill May Effectively Preempt Many State Insurance
Regulations

The National Association of Insurance Commissions (NAIC) has
expressed several concerns about the Senate and House bills. The NAIC believes
that insurance regulation should stay at the State level, as these regulators have
much more experience in the insurance regulation field. Federal regulation
could provide minimum standards, but the States are better situated to protect
individual customers. The NAIC asserts that additional federal regulation over
States that meet the minimum standards set would only add costs. Under the
Reid Bill, the Secretary would set the certification criteria for all qualified health
plans.  While the State’s insurance exchange would be responsible for
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certification, any State law that requires benefits beyond the federal standards
would not be supported by federal funds.

Current Indiana law places the power of regulating insurance rates in
Indiana with the Indiana Commissioner of Insurance. See Ind. Code § 27-1-22-1.
Federal law would cover the variance in rates offered to adults. See Reid Bill §
2701. The Secretary would now be in charge of setting the age bands for rating
plans as well. In addition, federal law would mandate to whom insurers must
offer coverage. See § 2702. Federal law would also mandate that insurance
coverage be renewable and prohibit discrimination based upon the health status
of the insured. See §§ 2704, 2705.

The Reid Bill would direct States, through their Exchanges, to certify
health plans offered in the State’s Exchange. See § 1311(d). However, for multi-
state plans overseen by the OPM, any plans approved are “deemed certified”
without any action by the state insurance exchange. In addition, the section
implementing the multi-state plans seems to preempt state laws and licensure
requirements, at least during the initial phase-in. See § 1334(e)
(“Notwithstanding paragraphs (1) and (2) of subsection (b)
[describing the state laws and regulations eligible insurance
issuers must follow], the Director shall enter into a contract with
a health insurance issuer for the offering of a multi-State
qualified health . . . if,” the plan is offered in at least 60% of
States in the first year.).

The federal government
would regulate
communications between
the company and potential
consumers, and Indiana
companies would face a

More specifically, Indiana health insurance companies $1,000 fine per customer
would need to comply with specific standards in written for each willful failure to
communications describing its plans to consumers after the comply.

NAIC and the Secretary determine standards for
communications that must be, according to the Reid Bill, “culturally and
linguistically” appropriate. The federal government would regulate
communications between the company and potential consumers, and Indiana
companies would face a $1,000 fine per customer for each willful failure to
comply. In addition, the Secretary would specifically supply definitions of terms
that must be used by the company. The medical and other terms to be defined
are listed in the Reid Bill. Under section 2715 of the Reid Bill, any State
regulations on the subject would be preempted.
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L. Section 2304 Would Expose the State to New Medicaid Lawsuits

By modifying the definition of “medical assistance” in 42 U.S5.C. § 1396d(a)
to include not only “payment of part or all of the cost of the following care and
services” but also “the care and services themselves, or both” (emphasis added),
section 2304 of the Reid Bill would likely expose the State to a new category of
lawsuits alleging failure to provide prompt medical care and services to
Medicaid recipients.

The Reasonable Promptness Provision of the Medicaid Act guarantees
“Medicaid recipients of their right to “medical assistance . . . with reasonable
promptness.” Equal Access for EI Paso, Inc. v. Hawkins, 562 F.3d 724, 727 (5th Cir.
2009) (quoting 42 U.S.C. § 1396a(a)(8)). The Seventh Circuit has assumed
without expressly deciding that section 1396a(a)(8) is enforceable by Medicaid
recipients in federal court. See Bertrand ex rel. Bertrand v. Maram, 495 F.3d 452,
456 (7th Cir. 2007); Bruggeman v. Blagojevich, 324 F.3d 906, 910-11 (7th Cir. 2003).
In addition, the Third Circuit in Sabree v. Richman, 367 F.3d 180 (3d Cir. 2004),
noted that the Supreme Court has previously found that section 1396a(a)(13)
creates an enforceable right, citing Wilder v. Virginia Hosp. Association, 496 U.S.
498 (1990). In such enforcement cases, however, courts have held that, because
the current section 1396d(a) definition of “medical assistance” focuses solely on
payment for services, Medicaid recipients are entitled only to “prompt payment
for medical care and services actually received.” Hawkins, 562 F.3d at 727. Under
the revised definition, Medicaid patients would, if section 1396d(a) remains
enforceable in federal court as a general matter, have a right to enforce rights for
both payment and the care and services themselves. This would likely allow
Medicaid recipients to sue State officials whenever they believe such services
have not been promptly provided.

States are still likely to be protected, by virtue of sovereign immunity,
from having to pay money damages in such cases brought in federal court—
though they may remain liable for damages in their own courts. Rio Grande
Community Health Center, Inc. v. Rullan, 397 F.3d 56, 60 (1st Cir. 2005) (“due to the
Eleventh Amendment to the United States Constitution, suits for [overdue
payments] may often only be brought in state court”). Injunctive relief is still
available to Medicaid patients suing State officials for violations of section
1396d(a), however. See Crawley v. Ahmed, No. 08-14040, 2009 WL 1384147 (E.D.
Mich. May 14, 2009) (granting injunctive relief).
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The result is that under the Reid Bill it would be possible for plaintiffs to
sue the State in federal court on allegations that the State is not, through
Medicaid, providing prompt care and services to Medicaid recipients. For
example, in the Hawkins case, the plaintiffs sued the Texas Health and Human
Services Commissioner, alleging that his stewardship of the State’s Medicaid
program was in violation of the Reasonable Promptness Provision of the
Medicaid Act. The Fifth Circuit denied this claim, principally on the basis that
the prior definition of “medical assistance” referred only to financial payments,
and the plaintiffs sought access to actual services. The Reid Bill's proposed
language seems intended to eliminate such a distinction and to impose a new
duty on States to guarantee not only payment for healthcare services, but also
healthcare services as such.

III.  Likely General Impact on the Cost of and Markets for Health Care and
Health Insurance in Indiana

The Reid Bill would likely subject health care markets and
businesses to exorbitant new costs and is unlikely to reduce
administrative burdens. This means that health care costs will likely
increase for individuals as well. With increased costs, access to
health care is likely to worsen, rather than improve.

With increased costs,
access to health care is
likely to worsen,
rather than improve.

A. The Reid Bill is Unlikely to Achieve its Major Goals and is
Likely to Create Severe Consequences, Both Intended and
Unintended, for Indiana

The Reid Bill is intended to lower health care costs while ensuring that all
Americans acquire health insurance. These goals are unlikely to be achieved
through the means the Reid Bill undertakes. Recent studies show that a similar
plan in Massachusetts has been unsuccessful in driving down costs.
Additionally, the new burdens on businesses as well as the reduction in
reimbursements for Medicare means that while costs for health care will likely go
up, access to health care is likely to go in the opposite direction.

1. Massachusetts’s experiment has been failing to achieve
universal coverage or lower health care costs, and the Reid

Bill seems likely to yield similar results in Indiana

No one can say with any certainty what the Reid Bill would do to the
health care market in Indiana, or anywhere else. But it is possible to make some
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educated guesses about likely outcomes, particularly since Massachusetts has
recently embarked on its own health care cost experiment that has some features
in common with the Reid Bill. Unfortunately, Massachusetts’s experience under
its 2006 Act Providing Access to Affordable, Quality, Accountable Health Care
does not bode well for Indiana or the rest of the country under the Reid Bill’s
proposed regime.

a. Physicians for a National Health Program Study

A recent study by Physicians for a National Health Program shows that
the Massachusetts health care reform plan, often lauded as an example for
national reform, is performing poorly. Physicians for a Nat'l Health Program,
Massachusetts” Plan: A Failed Model for Health Care Reform, at 3-5. The Reid
Bill in many ways parallels the Massachusetts Plan, including through mandates,
and corresponding penalties, for individuals as well as employers. The
Massachusetts Plan is essentially structured around the Connector, a state agency
formed to assist individuals in procuring health insurance, which operates
similarly to the insurance exchanges proposed in the Reid Bill. The Connector
offers two different sets of plans. One set of subsidized

plans, offered by four non-profit insurance companies, is
available to individuals making 300% or less of the federal
poverty level. These enrollees pay premiums and co-pay
based on a sliding scale, with those making 100% or less of
the poverty level exempted. Plans belonging to the other
set are offered by six commercial insurers, and include
regulated, unsubsidized private offerings available at
various levels of coverage.

The employer contribution penalty is up to $295 per
employee for those businesses with eleven or more
employees. The penalty for individuals who make 300% or
more of the federal poverty level is $1,068, and is collected
as a tax. The penalty is regressive, as it does not increase
based on the income of the individual. The cost of the
Massachusetts Plan was $1.1 billion in 2008, with estimates
at $1.3 billion in 2009.

The Massachusetts Plan,
introduced in 2006, has
already required over
$150 million in additional
funds to be siphoned from
the State’s free care
reserves. In addition, low
income residents who had
previously enjoyed free
health care are now faced
with co-payments,
premiums and
deductibles, which often
keep those residents from
receiving proper care.

The Physicians’ study estimates that nearly 5% of Massachusetts’

population is still without coverage, down from 10% at the time of
implementation. The report states that the Massachusetts Plan has not made
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health care affordable, and has not been effective in controlling costs. The
Massachusetts Plan, introduced in 2006, has already required over $150 million
in additional funds to be siphoned from the State’s free care reserves. In
addition, low income residents who had previously enjoyed free health care are
now faced with co-payments, premiums and deductibles, which often keep those
residents from receiving proper care. One doctor, an associate professor of
medicine at Harvard Medical School who helped prepare the study, stated that
“[w]e’re seeing patients who now can’t afford vital medications and treatments
that they’ve been on for years because of the new co-payments and deductibles
imposed by the law.”

Premiums have increased almost 10% since the reform was implemented.
The Physicians estimate that the Massachusetts Plan has resulted in an additional
4.5% in cost added to all plans, stemming from increased administrative costs. In
addition, the average middle-income person on the cheapest available plan
spends nearly $10,000 a year in premiums, deductibles and co-insurance. A
more recent study by Aaron Yelowitz and Michael Cannon of the Cato Institute
found that costs of the Massachusetts plan had been underestimated by a third,
and that the overall self-reported health of the State’s residents had not
improved. Aaron Yelowitz and Michael Cannon, Cato Inst., The Massachusetts
Health Plan, Much Pain, Little Gain, Policy Analysis, January 10, 2010, at 8.

b. Similarities between the Reid Bill and the
Massachusetts Plan

The Reid Bill has several similarities to the Massachusetts Plan that may
ultimately prove unsuccessful. Both have “exchanges” run by the State that offer
heavily regulated insurance plans. As the above report shows, such regulation
has only driven the cost of health care up, rather than down. Both plans are
enforced through a regressive tax on the uninsured. The Reid Bill may also run
into similar overspending troubles. The Massachusetts Plan, which had
anticipated $45 million in income based on the penalty for employers, received
only 11% of that amount. It is reasonable to assume that the Reid Bill would
yield similar outcomes.

Among other hidden costs, the Reid Bill fails to include the “Doctor Fix,”
described in more detail in Part III(A)(3), which, along with it its $200 billion
price-tag, would likely arise in a separate bill. See Medicare Physician Reform
Act of 2009, HR 3961, 111 Cong. (as passed by the House, November 19, 2009).
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In addition, sections 8001-8002 of the Reid Bill provide the Community
Living Assistance Services and Supports Act (CLASS). CLASS creates a new
government health care program for long-term health insurance through a
national insurance trust that provides benefits for seniors and the disabled.
Intending to pay for itself, CLASS would require premiums for the first 10 years
of its operation and thus appear to cut into the federal deficit. In a December 19,
2009, letter to Senator Reid, however, Douglas Elmendorf of the Congressional
Budget Office said that, after 10 years, CLASS would begin running a deficit.

In a recent study of the likely impact of a national healthcare plan having
the same basic elements as the Reid Bill, Dr. Arthur Laffer concluded that the
combination of imposing mandatory insurance with required minimum
coverage (including for preexisting conditions) would cost $4,354 for every man,
woman, and child. With a total price over the program’s first 10 years nearing $1
trillion, a national healthcare plan would increase federal expenditures by 6%,
adding billions to the federal deficit, and increase national health care
expenditures by approximately 9%. Such a plan would also increase medical
price inflation by approximately 5% more than it would have otherwise risen,
and reduce economic growth by approximately 5%. In terms of costs-per-newly-
insured, the consequences would likely be even more economically grotesque.
The United States Census estimated that 45.7 million people did not have
insurance in 2007. Dr. Laffer concludes that, even once mandatory “full
coverage” is fully implemented, thirty million people would still be uninsured. If
that estimate proved accurate, the Reid Bill (or a national health care policy
substantially similar to it) would cost $62,500 for every new person insured.

More particular to Indiana, the insurance conglomerate WellPoint expects
health insurance coverage to expand in Indiana if the reform promised by the
Reid Bill is fully implemented in 2014. WellPoint estimates that perhaps half of
the State’s currently uninsured would be covered, lowering the uninsured rate in
Indiana from about 750,000 (12% of today’s population) to 375,000 (6% of today’s
population).

WellPoint, however, expects that the legislation would drive coverage to
be much more expensive post-reform, a consequence that would in turn limit
coverage gains and drive some out of coverage. WellPoint estimates that, if the
Reid Bill were enacted, on average 70% of small employers, and 60% of
individuals, would face higher premiums. WellPoint expects that the
combination of market reforms and the individual mandate would create
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incentives  for healthy individuals to
coverage

coverage only when services are needed.

drop

comprehensive and purchase minimal

Furthermore, WellPoint expects that the nature
of coverage under the Reid Bill would vary by income.
Low income individuals under 133% of the federal
poverty level would receive Medicaid benefits. Those
not eligible for Medicaid would have coverage
legal mandate, generous
benefits, which in turn would make coverage more
expensive. For example, section 1302 of the Reid Bill
would prohibit the sale of higher deductible, lower

featuring, pursuant to

premium preferred-provider products from being sold
in the market, so individuals who want to purchase

The Reid Bill would prohibit
the sale of higher deductible,
lower premium preferred-
provider products from being
sold in the market, so
individuals who want to
purchase those products
would instead be forced to
buy more expensive coverage,
even if they calculate
accurately that they would
not make claims sufficient to
justify it.

those products would instead be forced to buy more expensive coverage, even if
they calculate accurately that they would not make claims sufficient to justify it.

2. Business large and small face significant negative financial

consequences

Indiana businesses would incur significant negative consequences from

the Reid Bill.

This piece of legislation imposes numerous taxes, penalties, and

punishment on individuals, employers, insurance companies, and medical

device and pharmaceutical manufacturers, to name but some of the many

targets.

The Congressional Budget Office estimates preliminary expenditures of
the Reid Bill (that is, the cost of the policies implicit in its being carried-out) to be
approximately $848 billion for the first 10 years after enactment. To raise this
revenue, the Reid Bill proposes a series of taxes on small businesses, large

employers, and wealthy individuals.

Unfortunately, little formal research is

available as to the effect these increased costs would have on the number of jobs

offered by employers.

At the anecdotal level, companies such as the International Medical
Group, headquartered in Indianapolis, would be greatly impacted by the Reid
Bill’s taxes and operational burdens. IMG, which produces medical devices and
sells health insurance coverage to expatriates and international travelers,
estimates that the cost of its operations and health plan products would increase
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25-30% under the Reid Bill. Included in that figure is a 5-7% increase in
administrative costs alone from increased reporting requirements and various
mandates. The remainder of the costs would result from taxes and mandatory
requirements for insurance coverage. Ironically, IMG’s international medical
insurance products have been highly successful in countries with socialized
medicine. Since demand is high for good service, individuals in these countries
buy their own private insurance to purchase private health care because they
otherwise would have to wait months for routine medical care provided by the
government.

In addition, the small business community in Indiana would be especially
negatively impacted, according to the Indiana National Federation of
Independent Business. According to NFIB, only half of its 14,000 members
currently provide health insurance to employees. And while most small
businesses fall under the 50 employee exemption from the requirement to
provide employees with health insurance, 20% of companies with fewer than 50
employees are construction-related companies with at least 5 employees. This is
significant because, under section 4980H of the Reid Bill (as amended by the
Manager’s Amendment), construction-related companies of that size are not
exempted from the mandate to provide employees with health insurance. They
would face fines for failure to provide insurance—up to $750 per year per
employee.

3. Steep Medicare cuts may drive out providers and thus
decrease access to care

In order to help fund healthcare reform, the Reid Bill provides for
substantial cuts to Medicare. See Congressional Budget Office, Letter to the
Honorable Harry Reid, Dec. 19, 2009 (“Under current law and under the proposal,
payment rates for physicians’ services in Medicare would be reduced by about
21% in 2010 and then decline further in subsequent years.”). It proposes
“[plermanent reductions in the annual updates to Medicare’s payment rates for
most services in the fee-for-service sector (other than physicians’ services),
yielding budgetary savings of $192 billion over 10 years.” See Congressional
Budget Office, Letter to the Honorable Harry Reid, Nov. 18, 2009. Furthermore, it
would “set[] payment rates in the Medicare Advantage program on the basis of
the average of the bids submitted by Medicare Advantage plans in each market,
yielding savings of an estimated $118 billion[.]” Id. And it would “reducle]
Medicaid and Medicare payments to hospitals that serve a large number of low-
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income patients, known as disproportionate share (DSH) hospitals, by about $43
billion[.]” Id.

While there is talk that these cuts would shore up the Medicare system
while also helping to pay for the broader reform package, the CBO has explained
that any savings to the Hospital Insurance trust fund (the fund from which
Medicare Part A benefits are paid) cannot improve both “the government’s
ability to pay future Medicare benefits and financ[e] new spending outside of
Medicare.” Congressional Budget Office, Effects of the Patient Protection and
Affordable Care Act on the Federal Budget and the Balance in the Hospital Insurance
Trust Fund (Dec. 23, 2009). The CBO says that any statement to the contrary from
the Reid Bill's supporters “essentially double-count[s] a large share of those
savings and thus overstate[s] the improvement in the government’s fiscal
position.” Id.

The impact on Medicare Advantage plans in particular warrants
consideration. These plans, which are offered by private companies that contract
with Medicare to provide benefits to eligible individuals, have been popular with
seniors because they can offer extra benefits, such as vision and dental care and
even gym memberships. These private plans cost approximately 14% more than
regular Medicare and are, thus, a target for cuts. See Matt Sedensky, Seniors
Worry About Medicare Advantage Cuts, Associated Press, Dec. 27, 20009.
Regardless, “[t]he government-subsidized benefits that seniors on Advantage
plans receive—often at premiums lower than Medicare premiums—are real, and
are legitimately in danger in some cases if Democrats succeed in their health care
overhaul.” Id. These cuts could negatively impact Hoosier seniors who rely on
Medicare Advantage plans.

The proposed Medicare cuts, which would be achieved in part through
decreases in physician reimbursement rates, could lead to decreases in the
number of available physicians who would accept Medicare as payment. Even
prior to the enactment of any healthcare reform, the Mayo Clinic decided to stop
accepting Medicare at one of its primary care clinics in Arizona. See David
Olmos, Mayo Clinic in Arizona to Stop Treating Some Medicare Patients, Bloomberg,
Dec. 31, 2009. Mayo claims that due to the low rates currently paid by Medicare
for assorted medical services, it has lost $840 million in the last year treating
Medicare patients. “Mayo’s move to drop Medicare patients may be copied by
family doctors, some of whom have stopped accepting new patients from the
program, said Lori Heim, president of the American Academy of Family
Physicians[.]” Id.
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Among other unintended impacts, the availability of general surgeons,
especially in rural areas, is likely to continue to decline with steep Medicare cuts.
The ratio of general surgeons to population has
reportedly declined by slightly more than 25% since 198]1.
Dr. Dana Lynge et al, A Longitudinal Analysis of the impacts, the availability of
General Surgery Workforce in the United States, 1981-2005,  general surgeons, especially
143 Archives of Surgery 345, 345 (2008). General iy ryral areas, is likely to
surgeons are important for rural areas, where there is a
lower concentration of medical services and versatile

Among other unintended

continue to decline with

: steep Medicare cuts.
surgeons are needed to provide the needs of the P

residents. Indiana’s ratio of surgeons to citizens is

already below the national average (6.1 general surgeons per 100,000 citizens
compared to a 7.6 national average). The average for rural areas, as of 2005, is
down to 4.67 per 100,000 citizens, despite the greater need for such surgeons for
the estimated 55 million rural residents nationwide. Any increase in the cost of
medical care would only exacerbate the problem.

Many general surgeons, forced out of private practice by increased
medical costs, have switched to temporary surgeons-for-hire.  Vanessa
Fuhrmans, Surgeon Shortage Pushes Hospitals to Hire Temps, Wall Street Journal,
Jan. 13, 2009 at Al. This leads to increased costs for hospitals, as temporary
doctors are twice as expensive as permanent ones. In addition, fewer and fewer
surgical residents are seeking careers in general surgery, citing poorer work
conditions and less lucrative pay. In a 2009 survey of general surgeons, 83% felt
that healthcare reform would lead to a decrease in physician reimbursement, and
71% felt that quality of care would not improve. More general surgeons have
seen a decrease in compensation than an increase, and a majority attribute this
problem to increased difficulty in colleting funds as well as an increase in
Medicaid patients. Among the doctor responses to this trend, some stated they
would “chang][e] jobs,” “clos[e] the practice,” or “[s]top taking Medicaid.”

Accordingly, in order to retain participating physicians, a freeze on
Medicare spending cuts would almost certainly be necessary after the passage of
the Reid Bill. A mandate in the 1997 Balanced Budget Act known as the
Sustainable Growth Rate (SGR) holds down Medicare costs by setting yearly and
cumulative spending targets. When actual spending exceeds the SGR target,
reimbursement rates for doctors are automatically lowered the next year. In each
of the past seven years, however, Congress has been forced to pass legislation to
override the automatically lowered rates—this practice has come to be known as
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the “Doctor Fix.” In October, Senator Reid attempted to pass a ten-year freeze on
such cuts, amounting to $247 billion added to the cost of health care reform. The
ten-year freeze was voted down 47 to 53, though at the end of 2009 Congress
froze rates until March 1, 2010. Without further congressional action, starting
March 1, physicians would face a nearly 22% cut in Medicare reimbursement,
followed by annual 5% cuts for the next several years. As noted in Part
[I(A)(1)(b) above, however, eliminating these Medicare cuts would increase the
price tag for the Reid Bill by $200 billion.

4. Bundling Medicare payments may also lead to a decrease
in care options.

If the cuts in Medicare are not hard enough for physicians to accept, the
Reid Bill also threatens independent physician clinics through a pilot program
that intends to lower Medicare costs by bundling payments to physicians and
hospitals. Section 3023 of the Reid Bill, “National Pilot Program on Payment
Bundling,” amends the Social Security Act to require that “[t]he Secretary
shall establish a pilot program for integrated care during an episode of care
provided to an applicable beneficiary around a hospitalization in order to
improve the coordination, quality, and efficiency of health care services[.]”
This program would bundle together payments under Medicare Part A and
Medicare Part B, such that physician and hospital payments would be lumped
together in a “global” payment. The program must be established by January
1, 2013 and would run for at least 5 years.

In such a model, the doctor and hospital would not be paid for each
visit or procedure, but would instead be paid for all services to a patient in an
episode of care for a particular condition, such as a period of hospitalization
or a phase of care for a chronic condition. In theory, this would encourage
the physician to provide quality care as quickly and cheaply as possible.

This strategy requires payments to be made to the hospitals, which
would then pay the doctors for their services. Doctors are understandably
concerned about this model. Physicians who are not affiliated with hospitals
believe that the bundling plan might leave them out of the payment loop.
Instead of requiring that hospitals be involved, it seems more cost effective to
allow the independent practitioner to continue to provide care to patients locally
without having to contract with area hospitals and their more costly
reimbursement scenarios. Under a bundling plan, a Medicare patient might be
required to choose a provider who is employed by a hospital.
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5. The Reid Bill would reduce incentives for patient
responsibility by reducing the utility of Health Savings
Accounts and Medical Flexible Spending Accounts

Health Savings Accounts (HSAs), created by the Medicare Prescription
Drug, Improvement and Modernization Act of 2003, are savings accounts that
permit individuals to save money tax-free to pay out-of-pocket health care
expenses. Any adult covered by a high-deductable health plan (HDHP) can
create a HSA. Eligible individuals or their employers are able to make tax-
advantaged contributions to HSA accounts. Consumers can then use
contributions for qualified medical expenses, or save the funds to cover health
expenses after retirement.

The rationale behind HSAs is that they reduce the cost of medical care
because consumers tend to make more cost-conscious decisions when spending
their own money —i.e. they have incentives to shop for lower-cost routine health
care. Consumers use them in connection with HDHPs to cover catastrophic
events and thus minimize the risk of not having traditional health insurance.

There are four basic limitations of HSAs: (1) minimum deductable
requirements for the HDHP (now $1,200 for an individual and $2,400 for a
family); (2) maximum amount for annual contributions (now $3,050 for an
individual and $6,150 for a family); (3) maximum amount for out-of-pocket
expenses (now $5,950 for an individual and $11,900 for a family); and (4) income
taxation, with a 10% penalty, of withdrawals from HSAs for expenses other than
qualified medical expenses. The minimum and maximum amounts change each
year and are set by the IRS.

Usage of HSAs has steadily increased since their inception. By some
estimates, the amount of individuals covered by HSAs in 2009 has increased
more than seven times since 2005. Indiana has been at the forefront of HSA
utilization, with more than 50% of Indiana State workers using them. In
addition, Indiana’s Healthy Indiana Plan uses HSAs to expand medical coverage
to the uninsured. Utilizing HSAs in this fashion has brought Indiana net savings
of $42 million since 2005.

The Reid Bill contains several provisions that would negatively affect
HSAs. First, section 9004(a) increases the tax on withdrawals for non-qualified
expenses from 10% to 20%. The increase in the early withdrawal tax would
make HSAs less attractive to those saving for retirement expenses because a

41





tederally sanctioned individual retirement account that can also be built using
pre-tax dollars would still have only a 10% tax for early withdrawal, making it
the safer bet for retirement savings that might be tapped for non-medical
emergency expenses. Second, section 9003 eliminates non-prescribed drugs from
the definition of qualified medical expenses. Currently, individuals with HSAs
may use their accounts to pay for over-the-counter drugs without the need of a
prescription. The Reid Bill would require individuals to first visit their doctor for
a prescription before being allowed to use their HSAs for such expenses. Third,
section 1302 requires qualified health insurance plans that may be offered to
employees to have “essential health benefit requirements.” Many HDHPs do not
include many of these benefits, as the HSAs are designed to cover more routine
treatments and the HDHPs are designed for more catastrophic events.
Mandating minimum coverage of routine care for employees eliminates the
justification for having HSAs.

What is more, while federal law currently permits unlimited pre-tax
contributions to Flexible Spending Accounts (FSAs) (see IRS publication 969
(2009)), section 9005 of the Reid Bill would impose a $2,500 per-year contribution
cap on employees. Currently, health care plan participants (i.e. employers) may
impose their own limits on such contributions, but the standard limit is in the
range of $3,000. The federal government itself permits employees to contribute
$5,000 to flexible spending accounts, and the State of Indiana also permits
employees to contribute $5,000 to such accounts each
year. Again, the Reid Bill would greatly curtail one of T}, Reid Bill, by mandating
the recent innovations designed to control health care

minimum insurance coverage
spending by encouraging fiscal discipline on the part of 8

and limiting the utility of
HSAs, directs the Nation away

The bottom line is that the Reid Bill, by mandating from the policy of creatin g
minimum insurance coverage and limiting the utility of  j,;dividual incentives to control
HSAs and FSAs, directs the Nation away from the
current policy of creating individual incentives to control
health care costs.

consumers.

health care costs.

B. The Reid Bill Would Likely Cause Steep Premium Increases
According to the Kaiser Family Foundation, Indiana residents already pay

higher than the national average for health insurance due to the relatively poor
health of its residents. The Reid Bill would only exacerbate the situation.
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As noted, section 1302 of the Reid Bill requires employers to offer
particular types of health insurance coverage, including many health care
services that individuals may not want (such as “mental health and substance
use disorder services, including behavioral health treatment”). This mandatory
coverage, combined with strict regulation of the factors that insurers may use to
determine health status ratings—such as the prohibition on exclusions for pre-
existing conditions and the restrictions on use of age bands—would cause
insurance premiums to increase dramatically for all.

According to a study by the actuarial firm Oliver Wyman, these cost shifts
would target younger and healthier people, who would see an increase in
premiums by 35%. Jason Grau & Kurt Giesa, Oliver Wyman, Impact of the Patient
Protection and Affordable Care Act on Costs in the Individual and Small-Employer
Health Insurance Markets 3 (2009). Furthermore, according to Wyman, health
insurance premium costs would increase up to 75% in the two-thirds of the
States with the highest populations, including Indiana. This translates into a 61%
increase in average claims in Indiana as compared to the expected national
increase of 54%, and would represent increases of $1576 for single coverage and
$3341 for family coverage. Thus, a single coverage plan would, on average, cost
$4,561, and a family coverage plan would skyrocket to $9,669, and likely include
features many Hoosiers would wish not to buy if given the option.

C. The Reid Bill Would Preclude New Physician-Owned Hospitals
and Impair the Growth of Existing Ones

The Reid Bill places restrictions on the growth of existing physician-
owned hospitals (POH) and threatens the ability of physicians to create more
such facilities in the future. See Title VI, Subtitle A, Physician Ownership and
Other Transparency. The result may be the loss of thousands of job
opportunities, fewer healthcare choices for Hoosiers, and millions of dollars in
lost taxes to the State.

There are 15 physician-owned hospitals in Indiana, and more are under
construction. The 15 communities served by the POHs employ more than 4,000
nurses and staff and 2,610 physicians. According to the 2008-2009 Economic
Impact Analysis by the Physician Hospitals of America, these hospitals provide
an annual payroll of $176.6 million and $42 million in taxes.

The Reid Bill's restrictions on expansion and development would
eventually strangle the POHs ability to exist in the marketplace, limiting their
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ability to meet increasing demand or expand service lines. The limit on growth
most immediately impacts facilities like the Indiana Orthopedic Hospital located
in Indianapolis, which has placed a hold an expansion development while the
healthcare bill is debated. At completion, this project is anticipated to provide an
additional 70 full-time positions and an estimated $335,000 annually in property,
sales and income taxes, excluding taxes paid by employees. Additionally, there
is at least one new facility planned for the near future that would never come to
fruition under the Reid Bill.

The Physician Hospitals of America also has released a study of Medicare
and Medicaid costs that has a direct relation to POHs. The study conducted by
John Schneider at Oxford Outcomes, Inc. concludes that the estimated savings
from limiting POH growth are overstated because the costs of providing care in
POHs is less than the costs of providing care in non-POHs. On average, the
study finds that for inpatient cases of the same type receiving the same
treatment, a patient treated in a POH would cost the Medicare program $734 or
4.6% less than a similar patient receiving the same treatment in a non-POH. The
study also found that for a subset of high-volume cardiac and orthopedic
procedures performed at POHs and non-POHs in the same community, allowed
Medicare charges for the POHs were 6% less than allowed charges for nearby
non-POHs.

D.  The Reid Bill Would Create Multi-State Plans that May Act as a
“Public Option”

The Reid Bill would mandate that national health-care plans be offered
through each State’s insurance exchange. See Reid Bill § 1334. The Office of
Personnel Management (OPM), which is currently in charge of the Federal
Employees Health Benefits Program (FEHBP), would administer these plans by
entering into contracts with health insurance issuers. See § 1334(a)(1). The plans
offered must be “qualified health plans,” but the OPM would not be constrained
by any competitive bidding statutes in selecting the issuer. Id. At least one of the
issuers must be a non-profit entity. See § 1334(a)(3). The OPM would administer
the multi-state plans similarly to the manner that it oversees the FEHBP,
including maintaining similar medical loss ratios, profit margin and premiums
charged. See § 1334(a)(4). The OPM would have the power to prohibit the
offering of any multi-state plans that fail to conform with section 1334(a)(4). See
§ 1334(a)(5). A health insurance issuer is eligible to compete for the multi-state
contract if it agrees to offer a multi-state qualified health plan that meets the
requirements of each Exchange in each State, and if it is licensed in each State
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and subject to all state laws that do not “prevent the application of a requirement
of part A of title XXVII of the Public Health Service Act or a requirement of this
title.” § 1334(b)(1)-(2).

A multi-state qualified health plan meets the requirements of the Reid Bill
if the benefits package is uniform in each State, meets all the requirements of a
qualified health plan, and the premiums are based on the ratings requirements in
the Public Health Service Act. See § 1334(c)(1). States may require multi-state
plans to provide additional benefits, although the federal government may
require the State to fund such benefits on its own. See §§ 1302, 1334(c)(2),. States
are free to impose more protective age rating requirements on multi-state
qualified health plans offered in the State’s exchange. See § 1334(c)(5). Any plan
that is offered under section 1334(a) would be deemed certified. See § 1334(d).
Initially, the OPM may only enter into a contract with an issuer if the issuer
offers the plan in at least 60% of the States, with the percentage requirement
rising in subsequent years. See § 1334(e). The OPM'’s oversight over the multi-
state plans is to be conducted in a similar manner to its oversight of the FEHBP.
See § 1334(f). There is no limit on the amount authorized to carry out section
1334. See § 1334(i).

Some have speculated that the multi-state plans are
really a “public option” in disguise. The OPM could Coupled with no limits
conceivably set the premiums offered by such plans, as well as  constraining spending by
the profit margins and medical loss ratios, at levels that would  the OPM to effectuate the
make it difficult for other issuers to compete. Coupled with

section, there is fear that
no limits, at least on the face of the section’s language,

the government could

constraining spending by the OPM to effectuate the section, ) .
undercut private insurers

there is fear that the government could undercut private
insurers by bailing out the multi-state plans until they are “too by bailing out the multi-
big to fail.” Kay Coles James, the former head of the OPM, state plans until they are
describes the task taken by the OPM to be vastly different than  “too bi ¢ to fgi L”

its role in managing the FEHBP. She worries that, by playing

with a different set of rules, “OPM could crowd out the private insurance
providers, forcing millions of Americans to lose or be transitioned out of their

existing health coverage.”

Others have speculated that the specific language of the Reid Bill may take
multi-state plans out of the purview of State regulation. The OPM-approved
plans would be “deemed certified” and, therefore, require no certification from
the state insurance exchanges. In addition, the language describing the phase-in
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could be construed to allow the multi-state plans, at least initially, to avoid State
laws and the requirements of State Exchanges. These two provisions, taken
together, suggest the possibility of a plan under the complete control of the
federal government. However, it seems unlikely that such an event would ever
occur, as it would essentially make the language in 1334(b) superfluous.

E. The Reid Bill Would Prohibit Federal Funding for Abortion on
the Same Terms as the Hyde Amendment, But Permit States to
Fund Abortions Using Their Own Dollars

The proposed Reid Bill defines two types of abortion coverage — one for
abortions not supported by federal funds (§ 1303(b)(1)(B)(i)) and one for
abortions that are supported by federal funding (§ 1303(b)(1)(B)(ii)). The
prohibited funding for certain types of abortions in section 1303(b)(1)(B) is
contingent upon the continued passage of the Hyde Amendment with each
appropriations bill. A State may choose to prohibit all abortion coverage
provided by qualified health plans sold through the State’s exchange by passing
a law to that effect. The Reid Bill does not claim to preempt state law concerning
the prohibition (or requirement) on abortion coverage, nor are qualified health
plans required to provide either type of abortion coverage.

In addition to the qualified health plans provided by the State, the OPM
would enter into contracts to offer at least two multi-state plans in each State’s
insurance exchange. At least one of these plans may not offer abortion coverage,
and there is no stated requirement that one of the plans does offer abortion
coverage. However, there is a provision allowing States to require, at their own
cost, other benefits in addition to the essential health benefits required by the
Reid Bill for each multi-state plan. It is not clear how this provision interacts
with the provision stating that at least one plan may not offer abortion coverage.
Further, there is no express guidance concerning the outcome, for example, when
a multi-state plan offers abortion coverage through the Exchange of a State
where abortion coverage is prohibited.

Plans that do offer abortion coverage have special accounting and
actuarial duties. The premiums for abortion coverage must be paid separately
from the general premium and remain segregated at all times. When calculating
the amount of the separate premium for abortion coverage, the provider may not
take into account the pre and post-natal savings that result from abortions. A
minimum of $1 must be charged for abortion coverage. Also, the Mikulski
Amendment expanded the availability of preventative services, as defined by the
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Health Resources and Services Administration, for women. Some have
speculated that abortion coverage could be mandated by labeling it as
“preventative services.”

It does not appear that the Reid Bill, after the Manager’'s Amendment,
would have any affect on the current state of access to federal funding for
hospitals that refuse to perform abortions. Section 1303 expressly states that
“[In]Jo qualified health plan offered through an Exchange may discriminate
against any individual health care provider or health care facility because of its
unwillingness to provide, pay for, provide coverage of, or refer for abortions.” In
addition, the Reid Bill “shall [not] be construed to have any effect on Federal
laws regarding —(i) conscience protection; (ii) willingness or refusal to provide
abortion; and (iii) discrimination on the basis of the willingness or refusal to
provide, pay for, cover, or refer for abortion or to provide or participate in
training to provide abortion.”

F. The Reid Bill Would Impose Substantial Taxes on Indiana’s
Pharmaceutical and Medical Device Manufacturers

Sections 9008 and 9009 of the Reid Bill would impose substantial taxes
(denoted in the Reid Bill originally as “fees” but later treated as “excise taxes”) of
up to $2 billion annually (to be increased to $3 billion after 2017) on all medical
devices, and up to $2.3 billion annually on pharmaceuticals, manufactured in the
United States, making this the most expensive country for medical device
manufacturing. The taxes would be apportioned among all medical device and
pharmaceutical manufacturers (regardless of size).

What is more, a deal reportedly reached with union leaders would delay
the implementation of the Cadillac tax for union members until 2017 or 2018
would lead to an even greater burden on device manufacturers. The union deal
would decrease revenue from the Cadillac tax from $149 billion to $90 billion
over 10 years. This decrease would be compensated by a new tax of $14.6 billion
on nursing homes and an additional $10 billion on medical device makers.
Medical device makers then would face a total increase of $30 billion over a 10
year period, according to a report in the Wall Street Journal on January 15, 2010.

The United States currently leads the world in medical technology, and
Indiana particularly employs a large number of people directly by medical
device firms. Manufacturing of medical instruments and surgical appliances
combined employed about 16,400 Hoosiers in 2007. Mark R. Kinghorn, Indiana
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Business Research Center, The Indiana Life Science Industry, Indiana Business
Review, Summer 2009. What is more, studies show that each medical technology
job creates an additional two jobs and that each medical technology dollar
generates an additional $1.12 in payroll $.90 in sales , .
As Governor Daniels stated in
September 22, 2009, to Chairman Max Baucus, a tax on his letter of September 22, 2009,
the medical device industry would “place[] a special @ tax on the medical device

tax on companies that bring high quality innovative industry would “place[] a special
solutions to health care professions and their patients tax on companies that bring high
and is completely counter to the goals of better health  quality innovative solutions to
for Americans.” The consequences could be Jealth care professions and their
devastating for the Indiana economy. patients and is completely

taxes. As Governor Daniels stated in his letter of

counter to the goals of better

The pharmaceutical tax would also hit Indiana ; , 7.y for Americans.”

especially hard given our flourishing pharmaceutical

industry, which employed 19,104 people in 2007, at an average wage of $102,000
(above the national industry average and nearly 3 times greater than Indiana’s
average for all jobs). In 2007 Indiana had a pharmaceutical employment location
quotient of 3.0, meaning that the state’s share of its workforce dedicated to this
sector was three times greater than that of the nation. Indiana ranks 4% in terms
of output in the pharmaceutical industry. Mark R. Kinghorn, Indiana Business
Research Center, The Indiana Life Science Industry, Indiana Business Review,
Summer 2009.

G. The Reid Bill Does Not Appear to Interfere with Indiana’s
Medical Malpractice Reforms

In 1975, Indiana adopted the Indiana Medical Malpractice Act, becoming
the first State to pass malpractice reform legislation. Codified at Indiana Code
chapters 34-18-1 through 34-18-18, the Act sets forth the procedure by which a
patient may file a medical malpractice claim and limits the amount of damages
that may be recovered. A plaintiff's proposed complaint must first go before a
medical review panel, who, after reviewing evidence, must form an opinion as to
whether the evidence supports the conclusion that the “defendant or defendants
acted or failed to act within the appropriate standards of care as charged in the
complaint.” Ind. Code § 34-18-10-22. Should a patient decide to proceed to court,
the panel’s report is admissible at trial, but not conclusive, and panel members
may be called as witnesses. Ind. Code § 34-18-10-23. Furthermore, the Act limits
amounts a plaintiff may recover (Ind. Code § 34-18-14-3), and caps attorney fees
at 15% of recoveries from the patient compensation fund. Ind. Code § 34-18-18-1.
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Although some have worried that the Reid Bill would interfere with
Indiana’s ability to continue to regulate medical malpractice as described above,
it appears that it does not. While the Manager’'s Amendment does initiate
measures designed to encourage States to create alternatives to medical
malpractice claims, section 10607 (at 344 of the Manager's Amendment), it
clarifies that it neither intends to limit States” authority over their state judicial
systems (Id. at 358), nor precludes patients from opting out of newly proposed
alternatives (i.e. alternatives supported by federal grants under this program) in
order to pursue litigation (Id. at 346). Indiana’s extant reforms would seem to be
safe.
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