INDIANA AUCTIONEER COMMISSION

Will meet on

Tuesday, May 25, 2010

at 9:00 a.m.

Indiana Professional Licensing Agency  

402 W. Washington St., Room W064

Indianapolis, Indiana 46204

I. CALL TO ORDER AND ESTABLISHMENT OF QUORUM


9:00 a.m.

The meeting was called to order at 9:03 am.  A quorum is present.
II. ADOPTION OF THE AGENDA

Jack Fife motions to adopt the agenda as presented; Diana Hancock 2nd;—no discussion; motion carried 5-0-0.
III. ADOPTION OF THE MINUTES OF THE FEBRUARY 24, 2010 COMMISSION MEETING

Jack Fife motions to adopt minutes as presented; Earl Cornwell 2nd—no discussion; motion carried 5-0-0.
IV. INTRODUCTION OF NEW COMMISSION MEMBER

a. Mr. Carl Gilbert

V. *PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

a. IN THE MATTER OF THE LICENSE OF KRUSE INC

Administrative cause number:  IAC 09-16

This is the second proposed findings in front of the Commission.  Amanda Bailor, thanked the Commission for entertaining the settlement.  The Proposed Findings includes permanent revocation for the AC and AH.
Can Mr. Kruse apply for a new license under a new company as owner, part-owner, etc?  It is possible for him to apply under a different company name because it is not prohibited in the Proposed Findings.  To prohibit this, it needs to be included in the Proposed Findings.
Amanda Bailor:  applicant has to disclose on any future application that he has been sanctioned, would come before the Commission for approval.

Commission discussed putting a timeframe before he could apply for an AC or AH and a civil penalty.  Discussed implications on the recovery fund.  Discussed the trend the AC and AH have experienced with not being paid (having receivables on the books), difficulty in receiving payments, etc will continue because of what has transpired and attracting the legitimate clients will be difficult moving forward.
This proposed findings does not include a civil penalty against the AC and AH.
Has June 20, 2009 auction consignor been paid?  It needs to be checked on, Respondent and attorney are not sure.

July 29, 2009 auction consignor has pending litigation.
James Dean has not been paid at this time.

If it is blank on the Proposed Findings, the Consignors have not been paid.

If it is marked as “Settled”:  consignor received a cash payment or accepted a promissory note.

Commission asked how the Respondent plans to pay off debt considering the fact that the economy isn’t much better than it was when the Respondent began having difficulties.  Mr. Price acknowledged that the economy is still a major concern but Kruse Inc has receivables, some in litigation, which could assist in the re-payment of consignors.

Mr. Kruse explained how he let some of the vehicles out of his possession without payment:  there were clients that he had been dealing with for 30 years who were denied the money by their bank; other clients had bank letters expressing they would be covered but then were denied after the fact; others were purchased from “deducts” and then were unable to collect the money.  Policies were changed after the sales fell through but the money was gone.  He has trust funds (as required by the laws in Indiana and other states where he is licensed).  Those trust funds are “short” because he was not paid by several individuals.
Commission would like to see a civil penalty, not able to apply for a minimum of 5 years, and cost of proceedings included in a Proposed Findings..

Jack Fife motions to deny proposed findings; Earl Cornwell 2nd—no further discussion; 5-0-0.

VI. *PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

a. IN THE MATTER OF THE LICENSE OF DEAN V. KRUSE

Administrative cause number:  IAC 10-01

Indefinite suspensions, petition no sooner than 6 months; petition and personal appearance would be required for suspension to be lifted; provide proof from CPA that sound accounting system is in place.
Reinstatement from suspension would be changed to indefinite probation for min. of 3 years; quarterly reports; new complaints will cause a Show Cause Order to be issued.    Submit proof that all consignors have been paid before probation could be lifted; would pay a civil penalty of $35,000 within 3 years of reinstatement.  Violations would lead to a show cause order being issued.

State is recommending these terms to help make sure all consignors are paid.  Amanda Bailor explained what will happen if further violations of the law, etc

Respondent’s attorney, John Price, addressed the Commission about some of the mitigating circumstances Mr. Kruse faced —economic downturn, his product not being a necessity, etc.  Mr. Kruse has taken loans on personal property, etc to try and repay all consignors.  Some were not paid because he ran out of money.  He has not filed by bankruptcy even though that he has been informed that is the best option for him.  Mr. Price reinforced that revoking Mr. Kruse’s personal license will lead to none of the remaining consignors being paid.
Covered details about consignors being paid/not paid.  Kruse has not had an auction since January, 2010.  Does not plan to own a company in the near future, does not have resources to rebuild Kruse Inc.  Will formulate a plan or new business after the Commission rules on the licenses.  Policy is now that cars are given until the check/etc is cleared and in the bank.  80% of the people who have had trouble paying were preferred customers/clients.  Kruse’s competitors have had problems as well with the same issues Kruse has faced.  
6 months suspension seems lenient to the Commission; time of probation seems appropriate; time to pay civil penalty seems lengthy but State is more concerned with getting consignors paid and then collecting the large civil penalty.  Commission is questioning some of the business practices, back dating checks, etc that helped contribute to the issues Kruse is facing.
Diana Hancock motions to deny proposed findings; Earl Cornwell 2nd; no further discussion; motion carried 5-0-0.

Commission would like to see a longer time on suspension; wants consignors paid in less than 3 years;  being that no civil penalty was imposed on AC/AH a larger civil penalty be imposed on his personal license; agree the consignors should be paid before the civil penalty is collected.

Civil penalty on AC/AH should be, possibly, in the same amount as on the personal license; some believe his AU license should be permanently revoked.

Recess called at 10:30am.

Reconvened at 10:48am.

Administrative Cause Nos. IAC 09-16 and IAC 10-01
Parties met during the recess and have additional terms to include in the proposed findings:

IAC 09-16; AC/AH:  add civil penalty of $35,000 would be paid 27 months from date of final order; Kruse Inc cannot reapply for license for 7 years (revocation period is in statutes.); would include same show cause language
IAC 10-01; AU:  additional restriction to apply for AC/AH for entire time of probation; indefinite suspension, can petition after 9 months; have 18 months after reinstatement from suspension to pay consignors; civil penalties would be paid in the same time frame as consignors.  Commission asks if the time to pay the civil penalty can be reduced from 3 years; because of probation, he cannot apply for an AC/AH license.
Priority is to get consignors paid, that is why the recommendations are a suspension and 3 year probation.
Civil penalties would be due at the same time both contain show cause language as original proposed findings.
Commission isn’t sure that the length of time on suspension is enough—possibly three years but that could prohibit or delay consignors being paid.
An approved proposed finding would not prohibit action against Kruse if a claim is filed against the recovery fund.

IAC 09-16; AC/AH:  Jack Fife motions to approve amended proposed findings of fact; Carl Gilbert 2nd; no further discussion; motion carried 5-0-0.
IAC 10-01; AU:  Carl Gilbert motions to deny amended proposed findings; Diana Hancock 2nd; no further discussion; motion carried 5-0-0.
Recess called at 12:07 and will re-convene about 1:00pm.

Meeting reconvened at 1:09pm.

Parties met again during the break and have additional information for the Commission to consider for Dean Kruse’s license IAC 01-01:  indefinite suspension, petition after 24 months; Respondent will submit quarterly reports during suspension and probation periods.
IAC 10-01; AU:  24 month indefinite suspension; on probation with no right to petition for at least 3 years; quarterly reports during suspension and probationary periods; consumer restitution within 18 months of reinstatement from suspension and payment of civil penalty; cannot apply for AC/AH license while suspended and on probation; and all show cause language is included.
IAC 10-01:  Jack Fife motions to approve re-amended proposed findings; J. Yagle 2nd; no further discussion; motion carried 4-1-0.
VII. ADMINISTRATIVE HEARING






9:00 a.m.
---An administrative hearing is not needed because the commission approved a proposed findings of fact, conclusions of law, and order.---
a. IN THE MATTER OF THE LICENSE OF Kruse inc. and dean v. kruse

Administrative cause number:  IAC 09-16 and IAC 10-01

AC69100002 (Active)

AH49100015 (Active)

AU01000027 (Active)

VIII. REVIEW OF APPLICATIONS

A.   Pre-licensing Education Applications  

                   
 1.  NONE

B.   Reciprocal AU Application



1.  Jonathan P. Cuticelli
J. Yagle motion to deny application; Diana Hancock 2nd; no discussion; motion carried 5-0-0.

C.  Auction Company Application

 
1.  NONE

D.  Pre-Licensing Instructor and Continuing Education Instructor



1.  NONE

E.  Expired Renewal Form (with CE hours)



1.  NONE

F.   Reciprocity/Temporary Permit Application 

1. NONE

IX. OLD/NEW BUSINESS

A.  Review of the Pass/Fail Exam Candidates from the March 10 & May 5, 2010 Exams
B. *Ernest Shearer

a. Inquiry from a constituent
Commission can pursue a cease and desist order and show cause notice.

X. DISCUSSION

· Report to Commission at next meeting the status of the AG Office’s investigation of Maynard Industries (non-licensed, out of state auction company that conducted auction in Columbus area.
· Diana Hancock motions to issue an Order to Show Cause on Ernest Shearer; Jack Fife 2nd; no further discussion; motion carried 5-0-0.

· Diana Hancock motions to issue an Order to Show Cause to Steve Mohler; Jack Fife 2nd; no further discussion; motion carried 5-0-0.

· Doug Noll

It is recommended he apply and provide some form of verification of licensure in order to take exam to obtain his license.

XI. ADJOURNMENT


            
Meeting adjourned at 2:17pm.
Next Scheduled Meeting:  June 16, 2010 at 9:00am

IPLA - 402 W. Washington St., Room W064

Indianapolis, Indiana 46204

*Amended agenda item May 24, 2010

