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TESTIMONY OF CYNTHIA M. PRUETT
CAUSE NO. 43526
NORTHERN INDIANA PUBLIC SERVICE COMPANY

Please state your name and business address.

My name is Cynthia M. Pruett, and my business address is 115 W. Washington
St., Suite 1500 South, Indianapolis, IN, 46204.

By whom are you employed and in what capacity?

[ am employed as a Utility Analyst in the Electric Division of the Indiana Office
of Utility Consumer Counselor (OUCC).

Please summarize your professional background and experience.

I graduated from the University of Evansville in 2004 with a Bachelor of Science
degree in Environmental Administration. [ graduated from Indiana University,
Bloomington, in May 2007 with a Master of Public Affairs degree and a Master
of Science idegree in Environmental Science. I also completed internships with
the Environmental Affairs Department at Vectren in the spring of 2004, with the
U.S. Environmental Protection Agency in the summer of 2005, and with the U.S.
Department of the Interior in the summer of 2006. During my final year at
Indiana University, [ served as a research and teaching assistant for a Capstone
course offered at the School of Public and Environmental Affairs which involved
researching technologies and methods for scrap tire management in Indiana. I
also have obtained my OSHA Hazardous Waste Operations and Emergency
Response (HAZWOPER) Certification. I have been employed by the OUCC
since May 2007. As part of my continuing education at the OUCC, I attended the

National Association of Regulatory Utility Commissioners (NARUC) week-long
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seminar in East Lansing, Michigan, and have completed an 8-hour OSHA
HAZWOPER refresher course to maintain my certification.

Please describe your work duties at the OUCC.

I review and analyze utilities’ requests and file recommendations on behalf of

consumers in utility proceedings. Depending on the case at hand, my duties may

also include analyzing state and federal regulations, evaluating rate design and

tariffs, examining books and records, inspecting facilities, and preparing

analytical studies.

Have you previously provided testimony to the Indiana Utility Regulatory
Commission IURC)?

Yes.

1. Introduction

What is the purpose of your testimony in this proceeding?

The purpose of my testimony is to discuss the proposed changes to the Northern
Indiana Public Service Company’s (“NIPSCO” or “Petitioner”) Environmental
Cost Recovery Mechanism (ECRM) and Environmental Expense Recovery
Mechanism (EERM). In particular, I plan to discuss the OUCC’s
recommendation to the Commission to deny NIPSCO’s request to track and
recover its emission allowance expenses. [ will also explain the OUCC’s
opposition to NIPSCO’s inclusion of Superfund environmental remediation

expenses within its test year operation and maintenance (O&M) expense.

What did you do to prepare for your testimony?
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I reviewéd the Verified Petition, Direct Testimony, Exhibits, Data Requests, and
Confidential Documents submitted by NIPSCO in this Cause. I also reviewed
NIPSCO’s 2007 Integrated Resource Plan (IRP). I attended the public field
hearing held by the Commission in Gary, Indiana, for this Cause on March 3,
2009. I attended plant tours for NIPSCO’s Mitchell, Bailly, Michigan City, and
Schahfer Generating Stations on April 2, 2009. I have also spoken with NIPSCO

environmental staff about NIPSCO’s proposed changes to its environmental

tracking mechanisms via a teleconferenceé on March 9, 2009.

II. Changes to the Environmental Expense Recovery Mechanism (EERM)

Please explain NIPSCO’s current Environmental Expense Recovery
Mechanism.

As the Commission approved in Cause Nos. 42150 and 43188, NIPSCO’s current
cost recovery mechanism recovers its reasonably incurred operation ana
maintenance (O&M) and depreciation expenses associated with NIPSCO’s
ownership and operation of Commission-approved Qualified Pollution Control
Property (QPCP) facilities through an Environmental Expense Recovery
Mechanism (EERM). NIPSCO calculates the part of the EERM charge per kWh
for depreciation expense by multiplying the percentage of production plant
allocated to each rate schedule times the amount of QPCP-related depreciation
expense approved for recovery. The O&M portion of the EERM charge is
determined by multiplying the approved O&M expenses by the composite

percentage of two elements: the production allocation percentage and the energy
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allocation percentages. NIPSCO files its QPCP-related O&M and depreciation
expenses on an annual basis via its ECR filings.'

Q: Please explain NIPSCO’s proposed changes to the EERM factor.

A: NIPSCO seeks to recover the costs of purchasing emission allowances to comply
with appropriate environmental regulations via the EERM. Rider 573 has been
revised to reflect a definition of “O&M” as equaling “the total six (6)-month
operation and maintenance expense for the qualified pollution control property
placed in service and net emission allowance purchases.” NIPSCO has also
proposed that it recover its O&M and depreciation expenses associated with
QPCP over a six-month period instead of an annual period.” To reflect the change
that tracking emission allowance expenses would have on test year revenues,
NIPSCO’s revenue requirement model includes an adjustment that removes
approximately $11.7 million in revenues attributable to emission allowance sales

from the test year revenue amount.’

Q: What is NIPSCO’s reason for including emission allowance expenses within
its EERM?

A: Witness Phillip Pack states on Page 11, lines 10-13, “NIPSCO is proposing to
clarify that its ECRM and EERM are designed to recover costs associated with

compliance with current and anticipated air regulations.” While Witness Kelly

! See Final Orders in 42150 and 43188. Please see 42150-ECR 13 for NIPSCO’s most recent calculation of
its EERM factor.

2 See Petitioner’s Exhibit CAW-2, Northern Indiana Public Service Company, IURC Electric Service
Tariff, Original Volume No. 11, p. 88, Rider 573. See also Attachment 6 to Petitioner’s September 24,
2008, Corrected Testimony in this Cause.

3 See Petitioner’s Exhibit LEM-2, REV-9. Please note, the table on Page 9 of my testimony includes data
provided by the Petitioner in a data response and lists the net annual emission allowance revenue as $11.8
million. For purposes of my testimony, I relied on the number provided by Petitioner Witness Linda Miller
in her Direct Testimony and used $11.7 million.
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Carmichael discusses several of the current and anticipated air regulations that
NIPSCO must or may face, NIPSCO’s case-in-chief fails to include a proposed
compliance plan, forecasted costs, or any other justification for including

emission allowance expenses within the EERM.

Do you generally agree with Witness Carmichael that NIPSCO faces current
or future air regulations that may impact the need for allowances?

Yes. The main regulation that comes to mind is the Clean Air Interstate Rule
(CAIR). CAIR dictates an emissions allowance cap and trade program for SO,
and NOx emissions for 28 eastern states, including Indiana, and the District of
Columbia.  Although both of these pollutants from fossil-fueled electric
generating units (EGUs) are already regulated through cap and trade programs,

CAIR results in more stringent caps on overall SO, and NOx emissions. For SO,

CAIR increases the retirement rate of SO, allowances from 1 ton per emission

allowance (EA) to 0.5 tons per EA beginning in 2010. For NOx, CAIR extends
the NOx compliance period for many eastern states from a seasonal basis to an
annual basis, beginning in 2009. Indiana has incorporated CAIR into its laws.*

As the Commission is aware, while there was originally some con>fuysion
surrounding CAIR based upon the U.S. Court of Appeals for the District of
Columbia’s initial order in North Carolina v. EPA, the Court has recently

reconsidered this ruling and issued a final order on December 23, 2008, in which

* Federal Register, Vol. 70, No. 91. (Thursday, May 12, 2005). Rule to Reduce Interstate Transport of Fine
Particulate Matter and Ozone (Clean Air Interstate Rule); Revisions to Acid Rain Program; Revisions to
the NOx SIP Call; Final Rule. Pg. 25162-25405. See also, 326 IAC Article 24, and U.S. EPA (2007)
Clean Air Interstate Rule: Basic Information, http://www.epa.gov/cair/basic.html.
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it remanded CAIR without vacatur to the EPA.> The EPA is currently evaluating

CAIR to develop a rule raddressing the court’s concerns.

Does NIPSCO describe in its case-in-chief how it manages its emission
allowances?

No, and this general lack of clarity around NIPSCO’s planning process tends to
undermine the request to track emission allowances. NIPSCO has not
demonstrated that it has done, or will do, a good job managing emission
allowances.

Under what circumstances should the Commission consider an emission
allowance tracker?

Generally, for a cost tracking mechanism to be considered reasonable and
necessary, it must meet three conditions: the costs (or revenues) must involve
significant dollar amounts, costs must be volatile or variable on a monthly or
annual basis, and they must be outside of the; control of the utility.® The issue
with tracking emission allowances is that they emerge from a cap and trade
program. While they do impose regulations on large sources of pollutants which
are out of the control of those who are regulated, cap and trade programs are
designed to provide regulated entities with several options to comply with their
regulatory provisions. With cap and trade programs, regulated entities can choose
whether to install pollution control equipment, to switch to another type or source
of fuel, to purchase allowances on the market from other parties who do not need

them, or to bank excess allowances for future use. Each regulated entity has the

3 North Carolina v. EPA, 550 F.3d 1176 (D.C. Cir., 2008).
6 See the Final Order issued in PSI Energy, Inc., Cause 42359, pg. 116 (2004).
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freedom to choose the most cost-effective path to comply with environmental cap

and trade regulations. Thus, emission allowance expenses are within a utility’s
control.

I am uncertain as to whether NIPSCO’s emission allowance expenses will
be material enough to warrant a tracker. In OUCC Data Request 23-1, NIPSCO
responds, “Currently NIPSCO’s forecasts do not project the purchase or sale of
SO, or NOx emission allowances.”’ To the extent that this statement should be
interpreted that NIPSCO is anticipating no emission allowance costs or revenues
within the next four years, the OUCC contends that approval for tracking of these
expenses would be unnecessary at this time, given the small nature of the dollar
amounts involved.

In order to meet the provisions that the Commission has noted are
necessary to warrant approval of an emission allowance tracking mechanism, in
my opinion, the utility must show that it has no other alternative than to rely on
the emission allowance market for compliance or that reliance on the emission
allowance market is the least cost environmental compliance strategy.

An example of where emission allowance tracking might be warranted is
where a utility has employed all control methods available for a pollutant, but the
utility still cannot meet compliance standards without purchasing emission
allowances. Another example would include a situation in which the utility was

able to show that installation of pollution control equipment would be far more

expensive on a cost per allowance avoided basis than the current or expected

7 See Attachment CMP-1, NIPSCO’s Response to OUCC Data Request 23-1.
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market price of an emission allowance. NIPSCO has failed to produce evidence

supporting either of these conclusions.

Q: Do you have any concerns with how NIPSCO manages its emission
allowances?
A: Yes, I have some significant concerns regarding whether NIPSCO is managing its

future emission allowance costs prudently. Over the past three years, NIPSCO
has earned a total of $32.2 million (an average of $10.7 million per year) from the
sale of emission allowances. Prior to 2006, NIPSCO did not appear to have any
emission allowance expenses or revenues. Please see the table below for

NIPSCO’s emission allowance revenues for the past six calendar years:

NIPSCO Annual Emission Allowance Revenue, 2003-2008"

Year Net Annual Emission Allowance Revenue
2003 $ 0.00
2004 $ 0.00
2005 $ 0.00
2006 $10,762,552.00
2007 $11,801,845.00
2008 $ 9,607,509.00

The EPA and IDEM have allocated a certain amount of “free” or zero cost

SO, and NOy allowances to individual electric generating units subject to Title IV

8 Please see Attachment CMP-2, NIPSCO’s Responses to OUCC Data Requests 3-5, 3-6, 3-7, and 3-8.
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of the Clean Air Act (also known as the Acid Rain Program), the NOx SIP Call
program, and the Clean Air Interstate Rule (CAIR) to aid in their compliance
which each of these cap and trade regulations. My concern is NIPSCO has sold
zero cost allowances, resulting in potentially greater future costs to ratepayers.
Allowing NIPSCO to track these expenses may also provide less incentive for it
to manage emission allowance expenses in a cost-effective manner. My reasons
for these concerns emerged during the development of this case. First, NIPSCO
has provided very little, if any, evidence in its case-in-chief to support its need to
track emission allowance costs. It has also not provided any information in its
testimony to describe how it manages or predicts its future emission allowance
costs. Secondly, NIPSCO’s responses to data requests regarding emission
allowance costs and management have been, for the most part, unresponsive or
incomplete.
When the OUCC inquired as to why NIPSCO sold a large number of
emission allowances during the test year, NIPSCO stated:
The emission allowance market was favorable at the time in 2007
and selling emission allowances in that market provided additional
financing capabilities for the Company’s ongoing capital needs. In
conjunction, NIPSCO considered the level of uncertainty
surrounding the future expected value of such emission allowances
considering the legal and regulatory challenges to the reduction
requirement framework. When taken together, NIPSCO simply

did not want greater than necessary exposure holding too many
emission allowances if market conditions materially changed. °

This statement further supports my previously mentioned concerns about

NIPSCO’s ability to manage emission allowance expenses in a reasonable

? See Attachment CMP-3, NIPSCO’s Response to OUCC Data Request 25-1.
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manner. NIPSCO sold emission allowances that could have been used for future
compliance needs to fund the company’s immediate capital needs. I also do not
completely agree with its assumption that regulatory uncertainty would eﬁpose
NIPSCO to its risk of potentially holding too many emission allowances, as the
emission allowances that were sold from NIPSCO’s inventory were zero-cost
allowances. Again, it appears to me that NIPSCO has sold off a significant
number of zero-cost allowances to benefit the company’s shareholders when these
allowances should have been evaluated for future compliance. While I cannot be
certain that selling these allowances will result in an extra cost to ratepayers, the
OUCC’s past position has supported behavior which ensures that zero-cost
allowances will be used for the beneﬁt of ratepayers first, including use in future
compliance years.

Does the OUCC support NIPSCO’s proposal to track emission allowance
expenses via the EERM?

No. The OUCC is concerned that NIPSCO has not prudently managed its
emission allowance costs because it has anticipated being awarded the ability to
track emission allowance costs and to immediately flow these costs through to
ratepayers. Therefore, the OUCC is concerned that NIPSCO has not considered
alternative low-cost options for utilizing emission allowances, such as banking
allowances for future use. While the OUCC cannot be certain as to whether
management considered these options, it appears from our review of the materials
presented in this case that NIPSCO has not pursued alternative or comprehensive

low cost strategies for managing future emission allowance expenses.
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Does the OUCC have any issues with accelerating the current EERM
recovery period from twelve months to six months?

No,. The OUCC realizes that other utilities also file O&M expenses every six
months and is not opposed to NIPSCO doing the same.

What action does the OUCC recommend regarding NIPSCO’S proposed
changes to its EERM?

The OUCC recommends the Commission deny NIPSCO’s request to modify its
Environmental Expense Recovery Mechanism (EERM) to include emission
allowance expenses. Furthermore, the OUCC recommends the Commission deny
Revenue Adjustment No. 9 (REV-9), which allows NIPSCO to remove test year
revenues in the amount of $11.7 million associated with the sale of emission
allowances. OUCC Witness Tom Catlin has included the $11.7 million in test
year emission allowance revenues in his revenue requirement model to reflect this
recommendation. The OUCC alsé recommends that the Commission approve
NIPSCO’s request to recover the expenses included in its EERM over six (6)
months instead of over twelve (12) months.. |

Why does the OUCC recommend the $11.7 million in test year emission
allowance revenues be included as a credit in base rates?

The primary reason is that excess emission allowances derive, in some part, from
NIPSCO’s ability to control emissions due to installation of pollution control
equipment associated with the projects identified in the next section. These
projects are being rolled into rate base and ratepayers will be paying for these
investments in base rates. Moreover, NIPSCO has charged ratepayers for its

investment in these projects through its ECRM tracker, and yet retained all
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benefits from emission allowance sales made possible in part due to the pollution
control equipment, over $30 million over the past three years as stated earlier. It

is more appropriate to include the corresponding revenue credit in base rates on a

matching principle basis.

II1. Changes to the Environmental Cost Recovery Mechanism (ECRM)

Has NIPSCO proposed any modifications to its Environmental Cost
Recovery Mechanism (ECRM)?

Yes. It is my understanding that NIPSCO has rolled into rate base its used and
useful qualified pollution control property (QPCP), and therefore has removed
from its Environmental Cost Recovery Mechanism (ECRM) projects that were in
service as of December 31, 2007. These projects include'®:

¢ Bailly Generating Station (BGS) Unit 7 Over-fire Air (OFA) System

e BGS Unit 8 Selective Catalytic Reduction (SCR) System

e BGS Unit 8 Coal Handling Unit (CHU)

. Michigan.City Generating Station (MCGS) Unit 12 SCR

e MCGS Unit 12 CHU

e R.M. Schahfer Generating Station (RMSGS) Unit 14 SCR

e RMSGS Unit 14 CHU

e RMSGS Unit 17 Low NOx Burner (LNB) and Over-fire Air System (OFA)

e RMSGS Unit 18 LNB and OFA

e Boiler Optimization for Units §, 12, 14, 15, 17, and 18

o Pre-Construction Costs

19 See CMP-4, NIPSCO’s Response to OUCC Data Request 29-17, Attachment A.
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e MCGS Unit 12 SCR Catalyst Layer
When depreciation expense is accounted for, these projects total $232,967,740."!

Are there any other relevant expenses that will also be removed from
NIPSCO’S environmental tracking mechanisms?

Yes. NIPSCO has also removed the operation and maintenance expenses (O&M)
associated with the above projects from its EERM and included those expenses as
part of its test year O&M. The O&M which has been included in the test year and
removed from tracking via the EERM totals $5,851,097. 12

Are there any expenses associated with operating these projects that will
NOT be removed from the EERM?

Yes. It is my understanding that $7 million of O&M expenses for the operation of
SCRs for Units 8, 12, and 14 will continue to be tracked within the EERM."?
These O&M expenses will be included in the EERM to reflect the additional
expense associated with operating the SCRs year-round instead of seasonally, an
action that NIPSCO was not required to do until CAIR implementation began in

2009.

' See CMP-4.
12 See Attachment CMP-5, NIPSCO’s Response to OUCC Data Réquest 29-18.

1 Ibid.
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Does the OUCC have any issues with the projects that will be removed from
the ECRM and placed into rate base?

No. The OUCC recommends the Commission approve these project amounts to
be included in rate base. Furthermore, the OUCC recommends the Commission
approve the amount that NIPSCO has included in its test year O&M expense
associated with the QPCP included in rate base.

Are there any other recommendations the OUCC would like to make
regarding the ECRM?

Yes. NIPSCO currently files an annual progress report to inform the Commission
and the OUCC of the status of QPCP projects which are tracked via the ECRM."
NIPSCO also has the opportunity to present any modifications of the QPCP
projects or changés in the cost estimates for these projects in these progress
reports. NIPSCO currently must receive approval to recover additional costs from
the Commission through approval of these annual progress reports if its cost
estimates increase for a particular project.

Other utilities with ECR trackers also provide these progress reports, but
they do so in the context of their six (6) month ECR filings."> NIPSCO is the only
utility which presents its annual progress report and modifications to current
project estimates in a separate filing. The OUCC believes this to be an
administratively inefficient requirement for NIPSCO. It requires unnecessary
additional resources for the Commission, the OUCC, and NIPSCO to file, review,

and approve these reports in a separate docket. Furthermore, it is difficult to tie

1 See Cause Nos. 43144, 43371, and 43593.
15 See 42061-ECR 12, 42861-ECR 5, and 42170-ECR-12.
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and connect these reports with NIPSCO’s ECR filings when they are included in a
separate and different Cause from the ECR filing. The OUCC recommends
NIPSCO file its progress report in its ECR filings instead of creating a separate
filing for these reports. The OUCC also recommends the Commission allow

NIPSCO to file its annual progress reports in this manner.

1V. Environmental Remediation Expenses

What remediation expenses is the OUCC disputing in this Cause?

The OUCC is disputing test year expenses associated with NIPSCO’s remediation
associated with its involvement as a Potential Responsible Party (PRP) at two
Superfund sites. NIPSCO has included $417,372 in expenses associated with
NIPSCO’s involvement as a PRP at Superfund sites in its test year O&M expense,
which the OUCC proposes be removed.'® OUCC Witness Tom Catlin has
reflected this adjustment in his rate model.

Why has NIPSCO incurred these expenses?

As described in NIPSCO Mr. Carmichael’s testimony, NIPSCO is a PRP under
the Comprehensive Environmental Response Compensation and Liability Act
(CERCLA), also known as “Superfund”, at two waste disposal sites.!” NIPSCO
was named a PRP at the Pines Superfund site because it generated and sent fly ash
to be disposed at Yard 520, a state-permitted landfill owned by Ddalt Corp. and
operated by Brown, Inc. The EPA has concluded that Yard 520 has released

hazardous substances (Molybdenum, Boron, and Arsenic) into the surrounding

1® See Attachment CMP-6, NIPSCO’s response to OUCC Data Request 32-1.
17 See NIPSCO Witness Carmichael’s testimony, Pages 16-18.
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soil and groundwater and remedial measures were necessary to protect public
health and welfare and the environment.'®
NIPSCO was named a PRP at the Cam-Or Superfund site because it sent
waste oil to the Cam-Or Westville Refinery, owned and operated by Cam-Or,
Inc., for re-processing. A response effort to remediate and prevent the further
release of hazardous substances was initiated by the EPA in March 1987 after the
EPA concluded that releases of polycyclic aromatic hydrocarbons (PACs),
polychlorinated biphenyls (PCBs), and lead had occurred on the site. While the
facility had been remediated and on-site hazardous wastes contained, the EPA
listed the Cam-Or site on the National Priorities List (NPL) in March 1998 after
discovering that earlier releases of PCBs and PACs had migrated off site into the
surrounding areas and posed a threat to human health and the environment."®
According to NiSource’s SEC Form 10-K for the past three years,
NIPSCO has reserved a total of $10.5 million for remediation costs associated
with its involvement as a PRP at the two Superfund waste sites.?’
Why does the OUCC oppose these expenses?
The main reason the OUCC opposes this expense is that the recovery of the costs
associated with the remediation of Superfund sites are not sufficiently related to

the provision of public utility service to current or future customers. NIPSCO

18 See Attachments CMP-7, Administrative Order on Consent Pursuant to Sections 104, 207, and 122 of
CERCLA for the Pines Site, Pines, IN, Docket No. V-W-"03-C-730, and CMP-8, Administrative Order on
Consent, Docket No. V-W-"04-C-784. These documents were also provided to the OUCC in NIPSCO’s
Response to OUCC Data Request 34-3, Attachment A.

19 See Attachment CMP-9, Administrative Order by Consent Pursuant to Sections 104, 107, and 122 of
CERCLA for the Cam-Or Site, Westville, IN, Docket No. V-W-"02-C-689. Also provided in NIPSCO’s
Response to OUCC Data Request 34-3, Attachment A.

2 See NiSource Form 10-K for the Period Ending 12/31/2006, pg. 112; NiSource Form 10-K for the Period
Ending 12/31/2007, pg. 125; and NiSource Form 10-K for the Period Ending 12/31/2008, pg. 142.
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sent hazardous waste to the Cam-Or site from 1976 to 1987 and to the Yard 520
Landfill from 1975 until 2001.>! Therefore, these sites are no longer being used
by NIPSCO as part of its business operations. The OUCC believes that its
reasoning is consistent with the Commission’s decision in Cause 39353 Phase II,
where the Commission denied Indiana Gas Company the ability to recover the
costs of remediating old manufactured gas plant (MGP) sites from ratepayers.
Secondly, the OUCC understands that these expenses were incurred
because NIPSCO’s waste disposal contractors did not dispose of or handle
hazardous wastes in a manner which prevented their release into the surrounding
environment. NIPSCO makes all management decisions related to the operation
of its generation, transmission, and distribution assets, including the contracts it
enters into with hazardous waste treatment, storage, and disposal facilities. The
terms and enforcement of such contracts are therefore decided by NIPSCO’s
management team. Ratepayers are in no position to ensure that NIPSCO’s
disposal contractors treat and dispose of NIPSCO’s hazardous waste properly in a

manner that will not endanger human health and the environment. This is solely

‘the responsibility of NIPSCO’s management. Therefore, ratepayers should not be

held accountable for Superfund site remediation expenses. To allow these costs
to be recovered from ratepayers would not incent NIPSCO to draft and enter into
contracts which limit NIPSCO’s exposure to liability by the actions of third

parties or to aggressively enforce such contract provisions.

2! See Attachment CMP-10, NIPSCO’s response to OUCC Data Request 32-2.
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Finally, it is also the OUCC’s understanding that NIPSCO has sought
coverage from its historic insurance policies for the past and anticipated costs
associated with environmental contamination at one of the above mentioned
Superfund sites. The insurance companies initially denied coverage or reserved
their rights, which eventually led to litigation. While these lawsuits have been
stayed since December 2006, NIPSCO has settled its claim with one of the
insurance companies in the amount of ||| > The OUCC questions
ratepayer’s responsibility for these costs when NIPSCO has already received
partial compensation for these costs through an insurance settlement. It is unfair
to make ratepayers pay for costs which have already been reimbursed through
insurance proceeds.

For the reasons above, the OUCC recommends the Commission deny
NIPSCO’s recovery of Superfund site remediation costs within its test year O&M
expenses.

V. Conclusion
Please summarize your recommendations:
I recommend the Commission take the following measures:
1. Deny NIPSCO’s request to track emission allowance expense via the EERM.
2. Deny NIPSCO’s Adjustment REV-9 to exclude test year revenues associated‘
with emission allowances in the amount of $11.7 million.

3. Approve NIPSCO’s request to track O&M expense associated with QPCP

placed in service via its EERM every six (6) months.

22 See Attachment CMP-11, NIPSCO’s Confidential Response to OUCC Data Request 34-1.
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4. Approve NIPSCO’s inclusion of QPCP in service as of December 31, 2007, in
the amount of $232,967,740 in rate base.
5. Approve NIPSCO’s QPCP-related O&M expense occurring in the test year in
the amount of $5,851,097 to be included in test year O&M expense.
6. Allow NIPSCO to forego a separate filing for its Annual Progress Report for
QPCP projects and instead file this report as part of i_ts ECR filings.
7. Deny the recovery of Superfund site remediation costs incorporated into
NIPSCQO’s test year O&M expense in the amount of $417,372.

Does this conclude your testimony?

Yes.
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COUNTY OF MARION )

VERIFICATION

STATE OF INDIANA )
) Ss:

The undersigned, Cynthia M. Pruett, under penalties of perjury and being first
duly sworn on her oath, says that she is an employee for the Indiana Office of
Utility Consumer Counselor; that she caused to be prepared and read the
foregoing and that the representations set forth therein are true and correct to the
best of her knowledge, information and belief.
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y Cynthia M. Pruett
Indiana Office of
Utility Consumer Counselor

‘Subscribed and swomn to before me, a Notary Public, {his 8™ day of May, 2009.

. Slgnature

Kimberly D Remy
Printed Name

My Commission Expires: October 22, 2010

My County of Residence: Johnson
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TURC Cause No. 43526
Northern Indiana Public Service Company’s

Objections and Responses to
Office of Utility Consumer Counselor Twenty Third Set of Data Responses

OQUCC Request 23-001

Has NIPSCO conducted any forecasts for its future SO, and NOx allowance expenses?

a. If the answer to the above question is yes, please provide NIPSCO’s estimated
annual costs of SO,, NOx Seasonal, and NOx Annual allowances respectively for
2009-2013.

b. Please provide NIPSCO’s estimated annual revenues of SO;, NOx Seasonal, and
NOx Annual allowances respectively for 2009-2013.

Objections:

Response:

Currently NIPSCO’s forecasts do not project the purchase or sale of SO; or NOx emission
allowances. However, NIPSCO is evaluating the evolving environmental regulatory compliance
policies, the volatility in the emission credit market and the availability of emission credits and will
make determination in these regards as conditions and/or options warrant.




o~

OUCC Attachment CMP-2
Cause No. 43526
Page 1 of 4

IURC Cause No. 43526
Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Third Set of Data Requests

W)UCC Request 3-5:

Please provide NIPSCO’s monthly NOx emission allowance conwmption expenses for the past five
(5) calendar years. '

Objections:

Response:

2003 — None
2004 — None
2005 — None
2006 — None
2007 —-None




OUCC Attachment CMP-2
Cause No. 43526
Page2 of4 -

JURC Cause No. 43526
Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Connselor Third Set of Data Requests

OUCC Request 3-6:

Please provide NIPSCO’s moﬁthly NOx emission allowance reverues for the past five (5) calendar
years.

Objections:

Response:

2003 - None

2004 - None

2005 - None :
2006 - $1,922,180
2007 -$ 362,500
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IURC Cause No. 43526
Northern Indiana Publi¢ Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Third Set of Data Requests

OQUCC Request 3-7:

Please provide NIPSCO’s monthly SO, emission allowance consumption expenses for the past five
(5) calendar years.

Objections:

Response:

2003 —None
2004 —None
2005 —None
2006 —None
2007 —None
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A IURC Cause No. 43526
‘Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Third Set of Data Requests

QUCC Request 3-8:

Please provide NIPSCO’s monthly SO, emission allowance reventes for the past five (5) calendar
years. -

Objections:

Response:

2003 — None
2004 — None
2005 — None
2006 - $ 8,840,372
2007 - $11,439,345
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TURC Cause No. 43526
Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Twenty-Fifth Set of Data Responses

OUCC Request 25-001

Regarding emission allowances:
a.  Who determines whether emission allowance are banked or sold?

b.  What are NIPSCO’s policy and/or procedures with regard to the sale or banking of emissions
allowances? Please provide a copy of the policy and/or procedures if these are in written form.

c.  Why did NIPSCO decide to sell emission allowances in 2007 as opposed to banking them?

d.  Please provide the analysis and/or discussions to support this decision to sell emissions
allowances in 2007.

Objections:

Response:

NIPSCO is in the process of gathering information that is responsive to the request and will provide
a response when the information has been gathered.
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Note and General Objections
The general objections provided in NIPSCO’s previous responses are hereby incorporated by

reference in this response as if each had been restated here. Without waiving these objections,
Petitioner supplements its response to the Requests in the manner set forth below.

OUCC Request 25-001: Regarding emission allowances:

a. Who determines whether emission allowance-are banked or sold?

b. What are NIPSCO’s policy and/or procedures with regard to the sale or banking of
emissions allowances? Please provide a copy of the policy and/or procedures if these are in
written form.

c. Why did NIPSCO decide to sell emission allowances in 2007 as opposed to banking them?

d. Please provide the analysis and/or discussions to support this decision to sell emissions
allowances in 2007.

Objections: -

Response:

NIPSCO is in the process of gathering information that is responsive to the request and will
provide a response when the information has been gathered. '

Supplemental Objection:

NIPSCO objects to OUCC Request 25-001 Part d. on the grounds the Request seeks
information protected from disclosure by the attorney/client privilege and the work product
privilege. '

Supplemental Response:

a. Since the time of the creation of the new Business Unit organization in mid-2008, ultimate
responsibility for this decision resides with Executive Vice President and Group CEO
Eileen O’Neill Odum. Prior to that time, under the matrix organization, these decisions
were made by Mark Maassel, President, Regulated Revenue, and Jerry Godwin, Senior
Vice President, Electric Generation and Transmission.
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In general, NIPSCO’s policy and/or procedures with regard to the sale or banking of
emission allowances is coordinated with its strategy with regard to the installation of
emission reduction equipment to meet existing requirements while also- considering the
evolving statutory and regulatory framework requiring potential further reductions.
NIPSCO’s strategy is designed to cost-effectively meet government emission reduction
requirements by balancing the installation of emission reduction equipment and the use of
emission allowances. This strategy also considers NIPSCO’s forecast of future emission
reduction requirements, including associated capital requirements, and emission allowance
values. In addition, please see the file attached hereto as Industrials Set 25-001 Attachment
A.

NIPSCO decided to sell certain emission allowances in 2007 as part of its implementation
of the strategy described in (b.) above.

Subject to and without waiver of the foregoing general and specific objections, NIPSCO is
providing the following Response to OUCC 25-001 Part d: The emission allowance
market was favorable at the time in 2007 and selling emission allowances in that market
provided additional financing capabilities for the Company’s ongoing capital needs. In
conjunction, NIPSCO considered the level of uncertainty surrounding the future expected
value of such emission allowances considering the legal and regulatory challenges to the
reduction requirement framework. When taken together, NIPSCO simply did not want
greater than necessary exposure holding too many emission allowances if market
. conditions materially changed. This was validated with the DC Circuit Court decision on
the Clean Air Interstate Rule and its potential impact upon the allowance trading market.
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Dated this 26th day of March, 2009.

As to objections,

Daniel W. McGill (No. 9849-49)

Nicholas K. Kile (No. 15203-53)

P. Jason Stephenson (No. 21839-49)

Claudia J. Earls (No. 8468-49)

BARNES & THORNBURG LLP

11 S. Meridian Street

Indianapolis, IN 46204

Phone: 317.236.1313

Fax:317.231.7433

Email: dan.mcgill@btlaw.com
nicholas.kile@btlaw.com
jason.stephenson@btlaw.com
claudia.earls@btlaw.com

Christopher C. Earle (No. 10809-49)
NORTHERN INDIANA PUBLIC SERVICE COMPANY
101 W. Ohio Street, Suite 1707

Indianapolis, IN 46204

Phone: 317.684.4901

Fax:317.684.4918

Email: cearle@nisource.com

Attorneys for Petitioner Northern Indiana Public
Service Company

INDSO? DWM 1084457v1
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Emission Allowance Trading Policy - Environmental Compliance

This Emission Allowance Trading Policy is to ensure that the strategies needed to help
NIPSCO generation be compliant with the EPA Emission Allowance regulations are in
place and functional. Compliance is measured by assuring that the allowance accounts
hold the appropriate number of allowances to reconcile the pollutant emissions of the
electric generating units. Compliance will be accomplished by using the EPA allocated
emission allowances and market transactions to manage our allowance portfolios.

While maintaining compliance, Trading will strive to:
o Preserve or increase the portfolio value.

o Manage the portfolio to avoid incurring EPA or any other penalties.

o Using the allowances allocated by EPA, the primary strategy utilized to
manage the allowance inventory will be vintage year trades. Traders will
trade allowance vintage years to manage the available inventory/bank and
increase the number of available allowances.

o Different strategies may be developed to accommodate changing needs,
markets or long-term value of the allowance portfolio. These strategies will
be reviewed with Treasurer, Tax and Accounting before implementation.

o Trades will be tracked and the point of origination will be identified.

o In making the determination of the emissions credits to be submitted to the
EPA, the Tax Dept will be consulted.

o Operate within the provided guidelines to not incur tax liability.

o In conjunction with the Tax Department, an inventory listing will be
maintained of NOx and SO2 EAs that includes their tax basis so that these
allowances can be utilized to best manage the inventory. The Tax Department
will be notified the day the trades occur. On an ongoing basis the Tax
Department will be provided documentation associated with any trade.

o Unless instructed to do otherwise, Traders will avoid transactions that create
Tax Basis and subject the company to a current tax liability. The present
understanding is that transactions noted below will create a tax basis for the
allowance:

= Transactions that span more than 180 days before receipt is taken.
* Cross commodity transactions, such as SO2 for NOx or NOx for SO2
trades.

o The Accounting and Tax Dept. will monitor the accounting and tax treatment
of emission allowances and immediately notify Trading of any potential or
future changes to the tax or accounting rules that would impact the allowance
management program.
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o Trading and EH&S will meet with the Treasurer, Accounting and Tax
departments quarterly to review the allowance management program and the
accounting tax treatment of emission allowances to coordinate any issues that
may impact the emission allowance program.

e Update to the Risk Committee

o On aregular basis NIPSCO generation will provide Corporate Risk
Management a summary of their emission allowance inventory including
vintage, tax basis, and current market value. This information will be
provided at least on a 6 month basis.
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IURC Cause No. 43526
Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Twenty Ninth Set of Data Responses

OUCC Request 29-017

a. Please provide a list of the Qualified Pollution Control Property (QPCP) projects which will be
removed from tracking via the Environmental Cost Recovery Mechanism (ECRM) and placed into

rate base.
b. Please also provide the value or dollar amount of each project that has been placed into rate base.

Objections:

Response:

a.&b. The list of the Qualified Pollution Control Property (QPCP) projects which will be removed
from tracking via the Environmental Cost Recovery Mechanism (ECRM) and placed into rate base
is included in the file attached hereto as OUCC Set 29-017 Attachment A. This attachment also
includes gross plant amounts closed to plant in service accounts 101, 106, and 108.
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OUCC Attachment CMP-4

In Service Cause No. 43526

Amounts at Page 2 of 2
Project 12/31/07
BGS 7 OFA 1,164,013.75
BGS.8 SCR 73,740,019.11
BGS 8 CHU 7,355,924.15
MCGS 12 SCR 65,676,675.34
MCGS 12 CHU 3,004,561.14
RMSGS 14 SCR. 84,709,404.04
RMSGS 14 CHU 5,103,818.75
RMSGS 17 LNB/OFA 4,636,081.43
RMSGS 18 LNB/OFA 4,669,644.26
Boiler Optimization -
us 578,930.60
U12 698,148.54
u14 578,315.43
u15 434,721.81
u1t7 _ 537,458.22
u18 : 507,711.46
Pre-Construction Cost 9,000.00
MCGS U12 SCR Catalyst Layer 2,526,067.99
Total of Gross Plant Dollars Closedto .
FERC Accounts 101, 106 and 108 255,930,496.02
Less: Depreciation Expense Recovered
via EERM from inception through
12/31/07 22,962,756.37

Net Plant 232,967,739.65
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IURC Cause No. 43526
Northern Indiana Public Service Company’s
v Objections and Responses to
Office of Utility Consumer Counselor Twenty Ninth Set of Data Responses

OUCC Request 29-018

a. For each project listed in DR 29-Q-18 above, please provide the test-year operation and
maintenance expense (O&M) which will be removed from tracking via the Environmental Expense
Recovery Mechanism (EERM).

b. Please also include estimates of annual O&M expenses which will continue to be tracked via the
EERM for these projects, and please provide an explanation for continuing to recover these O&M
expenses via the EERM.

Objections:

Response:

a. The O&M included in the test year for the Environmental Expense Recovery Mechanism is
$5,851,097. :

b. The current proposal of the EERM is to include 7 months of expenses (Jan-Apr & Oct-Dec)
for U8, 12 and 14 SCR(s) due to annual operation in compliance with the Clean Air Interstate Rule
(CAIR), which began January 1, 2009. All other EERM expenses proposed for inclusion in
NIPSCO’s base rates will no longer be tracked in the EERM.

The projected costs that are proposed to continue to be included in the EERM are:
Unit 8 $2.5 million
Unit 12 $2.3 million
Unit 14 $2.2 million
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IURC Cause No. 43526
Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Thirty Second Set of Data Responses

7 OQUCC Request 32-001

| Please provide a detailed account of all test year and pro forma year expenses included in Account
E930.
a. Please indicate which expenses are associated with compliance with the
RCRA Administrative Order. ’
b. Please indicate which expenses are costs associated with NIPSCO’s
involvement as a PRP at waste disposal sites.

Objections:

Response:

The test year expenses included in Account E930 are as follows:

E930.1 General Advertising Expense $ 59,691.74
E930.21 ~ Miscellaneous General Expense $ 1,610,813.24
E930.22 Assoc Dues/Resch/Etc $ 1,305,257.32
E930.23 Stock and Bond Expense $ 145,194.74

These balances are per the books and records of the Company, and include amounts that were
adjusted out of test year expense for the filing in this Cause.

a. Test year expenses associated with compliance with the RCRA Administrative Order were
charged to E930.21 in the amount of $ 531,000. The Response to OUCC 25-003 will be revised to
reflect $531,000, because the original response reflected an incorrect amount of $551,318.54.

b. Test year expenses associated with NIPSCO’s involvement as a PRP at waste disposal sites were
charged to E930.21 in the amount of $ 417,372.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5 .

Docket No.

Ve W 03-C-730

IN THE MATTER OF:

Town of Pinesy Indiana ~

Ground Water Removal Action
: ADMINISTRATIVE ORDER BY

)

)

)

)

)

) CONSENT PURSUANT TO

) SECTION 106 OF THE

b] COMPREHENSIVE

) - - ENVIRONMENTAL RESEONSE,
)  COMPENSATION, AND '
) . LIABILITY ACT OF 1980,
) - as amended, 42 U. S C.
)
)
)

§{a)

Respondents:

Public Service Company, )
Brown, Inc., Ddalt Cozp.,

I. JURISDICTION AND GENERAL PROVISIONS

" This Order is entered voluntarily by the United States

Environmental Protectiog Agency‘("U.S. EPA") -and Northern
Indiana Public Service. Company (“NIPSCO”), Brown, Inc., -
Ddalt Corp., and Bulk Transport Corp. (“Respondents”). The -

‘Order is issifed.pursuant to the authority vested in the

President of the United States by Sections 106{a), 107 .and

122 of the Comprehensive EnvwronmentaT Response,

.Compensation,  and Liability Act of 1980, as amended

("CERCLA"), 42 U.S.C. §§9606(a)., 9607 and 9622. This
authority has been delegated to the Administrator of the:
U.S. EPA by Executive Order No. 12580, January. 23, 1987, 52

.+ -Federal Register 2923, and- further delegatéd o the Reglonal
. -Administrators by U.S. EPA Delegatlon ‘Nos.. .
- and 14=14-D, and to the .Director,

14~-14~R, .14-14-C
uperfund Division, Reglon

5, by. Reglonal.Delegatlon.Nos 14 14-3, 14*14~C and’ 14 14- D.

.‘Thls Order prov1des for performance of removal actlons and

reimbursement of response ‘costs incurred by the United
States in connection with the Town of Pines Ground Water
Renioval Action. Groundwater removal action iz to be ’
performed in two areas in the Town of Pines: 1) -the North
Area (designated residences along Coiumbia, Florida, and.
Idaho Streets, north of East Johns Avenue and on both sides
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ADMINISTRATIVE ORDER ON CONSENT
TOWN OF PINES GROUND WATER REMOVAL ACTION

‘of US Highway 12 and 2) the South Area (designated

residences on and between Ash Street on the west, Liberty

‘. Street on the east, on both sides of US Highway 12 on the

north between Ash and Liberty, and Pine Avenue and US
Highway 20 on the south), these areas are depicted . on
Exhibit & (the "Pines Site! or the "Site"). This Order

" requires the Respondents to conduct removal actiohs

described in Section V herein to abate an imminent &and
substantial endangerment to the public health, welfare or
the environment that may be presented by the actual or
threatened release of hazardous substances .at or flom the

Site.

A copy of this Order will also be provided to the. State of

. Indiana, which has been notified of the issuance of this

Order pursuant to Section 106(a) of CERCLA, 42 U.5.C.
§9606(a).

Respondents’ participation in this Order shail not |
constitute an .admission of liability or of U.S. EPA's

findings or determinations contained in this Order except in
a proceeding to enforce the terms of this Order.

Respondents agree to comply with and be bound by the terms

“of this-Ordex. Respondents further agree that they will pot
‘contest the basis or validity of this Order or its terms.

II. PARTIES _BOUND

‘This Order applles to and is blndlng upon U. S. EPR, and. upon

Respondents and Respondents’ heirs, receivers, trustees,
successors and assigns.., Any change in ownership or
corporate status of Respondents including, but not limited
to, any transfer of assets or real or personal property
shall not alter such Respondents’ responsibilities under !
this Order. Respondents are jointly and severally liable ;
for carrying out all activities required by this Order.
Compliance or noncompliance by one or more Respondent with
any provision of this -Order shall not excuse or jusLlfy '
noncompliance by any other Respondents. :
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ADMINISTRATIVE ORDER ON CONSENT"
TOWN OF PINBS GROUND WATER REMOVAL 'ACTION

Respondents shall ensure ‘that thelr contractors,
subcontractors, and representatives comply with this Order.

‘Respondents shall be rcspon51ble for any noncomplLaDCe with

this Order.

III. FINDINGS OF FACT

43526-Rate Case
OUCC Set 34-003
Attachment A
Page 3 of 152

Based on availablevinfofmaﬁion, including the Administrative

Recoxd in this matter, U.8. EPA hereby finds that:

4

-1, In September 2001, the Indiana Department of

Environmental Management (“IDEM”) conducted’sampling of

"ground water from residential drinking water wells. .

Laboratory analysis of these samples showed elévated levels
of boron and molybdenum in some residential wells.

2. In May 2002 U.5. EPA began COHduCtng sampllng of over
100 drinking water wells in the Town of Pines.- Laboratory
analysis of these: samples showed that drinking watexr wells‘

" . at 30 homes and. bu51nesses in the Pines community are.

contaminated with elevated levels of boron and/ox
molybdenum, which exceed Removal Action Levels.

U. S EPA as a temporary alternatlve water supply.

4. B state—permltted landflll known as Yard 520 owned by

Ddalt Corp. and operated by Brown, Inc. is located South of
the affected Pines South area. Laboratory analysis of
ground. water samples taken from ground water monitoring.:

_wells at Yard ‘520 by U.S: EBA.in May-2002 1ndlcate elevated‘
levels of boron and molybdenum - . . .

51'"Brown,Ditch is a surface water'body_locatedfadjecént to.

Yard 520. Laboratory analysis of surface-water samples -

-taken from Brown Ditch at locations-upstream of Yard 520
" show the presence of boron in concentrations of 130 parts—.

per-billion .(ppb), while boron is.present <in concentrations

3. These 30 homes are being provided with bottled wéter.by'

of over 13,000 ppb in surface water samples taken from Brown

Ditch at locatibns downstream of Yard 520.
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ADMINISTRATIVE ORDER ON CONSENT
TOWN OF PINES GROUND WATER REMOVAL ACTION

6. lLaboratory analysis of a leachate sample collected as
runoff from Yard 520 shows boron at a concentration. in
excess of 6,000 ppb.

7. A large volume of fly ash from Respondent .NIPSCO’s
electricity generating station in Michigan City, Indiana,
_has been disposed at Yard 520.

8. Fly ash i1s known to contain detectable amounts -of boron,
manganese, nolybdenum, and other metals:

9. A recent investigation of ground water movement by
Brown, Inc. at Yard 520 confirmed that there is a local
northerly component to the flow of ground water from Yard
520 towards the affected South area of the Pines Site.

*IV, CONCLUSIONS OF LAW AND DETE?MINAEIONS

Based on the FlndlngsAof Fact set. forth above, and the
Admlnlstratlve Record supporting these removal actlons, U.s.

EPA -has determwned that:

1. The Pines Site is a "facility" as deflned by Section
*101(9) of CERCLA, 42 U.S8.C. §9601(9)..

5. Boron is a "hazardous substance" as defined by Sectlon
101(14) of CERCLA, 42 U.S.C. §9601(14).

3. Molybdenum is a “hazardons substance” as.defined by
Section 101(14) of CERCLA, 42 U.5.C. §9601(14).

4. Each Respondent is a "person" as defined by Sectlon
101(21)of CERCLA, 42 U.S.C. §5601(21).

5. Respondent NIPSCO arranged for disposal or transport for
- disposal at Yard 520 of coal combustion fly ash, containing
hazardous substances, from NIPSCO’s Michigan City Generating-
Station. Respondent NIPSCO therefore may be liable under
Section 107{a) of CERCLA, 42 U.S.C. §9607(a).
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ADMINISTRATIVE ORDER ON CONSENT
TOWN OF PINES GROUND WATER REMOVAL ACTION

6. Respohdent: Bulk Transport Corp. transported fly ash from
NIPSCO's Michigan City Generating Station which was disposed
.of" at Yard 520. Respondents Brown, Inc., Ddalt Corp. and
Bulk Transport Corp. therefore may be liable- undex Sectlon
107 a) of CERCLA 42 U.8.c. § 9607(a) )

7. The condltlons descrtibed in the Flndings of Fact above
constitute an actual or threatened "release" of a hazardous
substance from thé facility into the "environment® as .
defined by Sections 101(8) and (22) of CERCLA, 42 U.S.C.-

§§9601(8) and (22).

8. . The conditions at the Site meet the. criteria for a .
removal action.as providéed for in the National Contingency- -
Plan (NCP), 40 C.F.R. Section 300.415(b) (2)..- These criteria .

include:

Actual or potential contamination of drinking water -

-

ra.
supplies or sensitive ecosystems:

_ The presence of a hazardous substance with

concentrations significantly above the established .

, : . .Office of Drinking Water Removal Action Level (RAL)
! : - constitutes an emergency removal action. - The RAL for .
' boron is- 900 ppb and gconcentrations in drinking water
wells range as high as 14,000 ppb. :At least 20 homes
have concentxations of boron over the-RAL; '

b. The. avallablllty of other federal or state
mechanisms to respond to the release:; ) -

~..The Town of Pines is:a very.small'communrty with ..
nelther the financial means or -the téchnical -expertise-
" to remedy the problem. The'IDEM, after identifying the -
‘problem and performing sampllng, has.asked the U:8. EPA.
~to- initercede and if. warranted undereake an’ emergency

removal action.

9. The actual or threatened release Qf_heeérdoﬁe substances
from the Site may present an imminent and substantial..
endangerment .te the public health, welfare, or the
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envireonment within the meaning of Section'106(a) of CERCLA;
42 U.5.C. §9606(a).

10.. The removal actions- required by this Ordex, if properly
performed under the terms of this Order, are consistent with
the NCP. The removal actions required by this.Order are
necessary to protect the public health, welfare, or the

"environment.
-l

V. ORDER

Based upon the foregoing Findings of ‘Fact, Conclusions of - -
Law and Determinations, it is hereby- ordered .and agreed that
Respondents shall comply with the following provisions,
including but not limited to all provisions in documents
attached to or. 1ncorporated into this Order, and Derform the

follow1ng actlons

1. Designation of~ContraCtor, Project Coordinator,.and
On-Scene ‘Coordinator : - ' ‘ Co

Respondents shall perform the removal actions required by .
this Section themselves or retain a contractor to implement
‘the removal actieons.-.Respopdents shall rnotify U.S. EPA of
Respondents’ quallflcatlons or the name and qualifications
of such cohtractox, whichever is applicable, within 21-
business days of the effective date of this Order.’ i
Respondents shall also notify U.S. EPA of the name and . : '
qualificetions of any ether Genkractors or subcontractors . , !
retained to perform work undér this .Order at least 5 |
business days prior to commencement of such work. U.S. EPA-
retains the right to disapprove of the Respondents.or any of -
© the contractors and/or subcontractors retained by the :
Respondents. If U.8. EPA disapproves a selected contractor, . .
Respondents shall retain a different contractor within 14 -

. business days following U.S. EPA's disapproval and. shall
notify U.S. EPA of that contractor's name and quallflcatlons
within.3 buSlness days of U S. EEA s dlsapproval

Within 21 business days after the effective date of this.
Order, the Respondents shall designate a Project Coordinator
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g - who shall be respdénsible for -ddministration of all- the

' Respondents’ actidns required-by.the Order. Respondents
"shall-submit the designated coordinator's name, address,
telephone nunber, and quallflcatlons to U.S. EPA." To the
greatest extent possible, the Project Coordinator: shall be
present on-site or readily available during-site work.. U.S.
EPA retains the right to-"disapprove of any-Project
Coordinator named by the Respéndents.- If U.S. EPA
disapproves a selected Project Coordinator, Respondents
.shall retain a different Project Coordinator-within 10
business days .following-U.S. EPA's disapproval and .shall
notify U.S. EPA of that person's pname and qualifications
within 14 business days of U.S. EPA's disapproval. Receipt
by Respondents Project Copordindtor of any notice or
communication from U.S. EPA relating to thls Order shall:

constltute receipt by Respondents

wM,“_'"_The U.S. EPA has designated Ken Thelsen . of the “Emerdency
Response Branch, Region 5, ‘as its On-Scene Coordinator
("OSC"): Respondents shall direct all submissions required
by this Order to the OSC. Ken Theisen at 77 West Jackson
Boulevard, SE-5J, Chicago, Illinois 60604, by certified or
express mail. Respondents shall also send a copy of all -
'submissions to Larry L. Johnson, Assistant Regiopal Gounsel.
77 West Jackson Beulevard, C-14dJ, - Chicago, .
3590, All Respoﬁdents are encouraged to make their
submissions to 'U.S. EPA on recycled paper {which includes
‘significant post consumer" waste paper content wherp .

pOSSlble) and uSlng two- sxded copies.

U S. EPA and Respondenus shall have the right, subject to
:the immediately preceding-paragraph, toe change their:
designated 0SC or Project Coordinater, U.S. EPA. shall
notify -the Respondents, and:Respondents.shall notify. [J.S.
EPA, as" garly as-possible.before such a change is -made, but
Aif no.dase less than 24 hours before such a.change. .The - -
initial -notification may be made orally but it shall be -7

DrOmptly followed- by a ertten notice.

2. HWork to Be'Performed

Respondents sball pexform the following removal actidns:

Illinois, 60604~ = -+ -,



http:Reqio.p.al

e —Cause No:-43526

OUCC Attachment CMP-7

Page 8 0f 43

ADMINISTRATIVE ORDER ON CONSENT
TOWN OF PINES.GROUND WATER REMOVAL ACTION

" The Departmeht of Water Works (DWW) for Michigan
City, Indiana  has indicated its willingness to allow an
extension of its water supply to the Site to provide water
to .the affected residents at the Site, at.the same rate as
is provided to its residents within Michigan City, Indiana.
In coopération with the DWW and the City of Michigan City,
Indiana, Respondents. shall design, engineer, and construct a

‘permanent drinking water extension to the Pines Site in

accordance with DWW specifications and conditions. -
Respondents shall also have all existing residential wells -
in the affected areas at the Pines Site abandoned in :
accordance with all applicable requlrements !

b.. The project shall serve. the two aﬁfected.
residential areas of the Town of Pines as descriped in
Section 1 of this Order of approximately 125 homes.

c. The& completed project will become the property of-
the DWW in exchange fox DWW's® agreement to operate and
malntaln the system . .

- d. Any~oversize of the main line for the purpose of
benefitting the community of Beverly Shores,. Indiana, is:
acceptable as long as it does not delay the substantial-

‘completion date. The Respondents are not obligated to spend

any’addltlonal funds to further this- endeavor

e. Respondents and U.S. EPA will offer ellglble
property owners (“EPOs”) an access 'agreement, .agrseing to

ratlew the- U8, EPA-representatlves,-agents Aand.all.. | ___.

contractors access to their pxoperty for the’ purpose of
establishing the water connection and for the purpose of

abandonlng their existing well. If any EPO does not execute

the accéss: agreement by a date to.be specified in the Work

Plan, -Respondents are not obligated to provide a connection . .-

to that EPO or abandon the existing well.

£. The project must achieve substantial compietion-byf
. December 1, 2003. Substantial completion is defined as EPOs

who have elected to receive service in the project area
being connected to muni¢ipal.water. If an EPO who has

signed the access agreement is not available at the time-of

~.._Attachment A _ __
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the . actual service connéction, Respondénts.shall present.
this fact to the .0SC ‘and the connectioh will be.allowed to

take-place before the date of final completion. Connection
of any such remaining EPO's, froad repair, landscaping and

- well abandonment, can be completéd by. June- 1, 2004, if

necessary to achieve final completion.

g.. Respondents must make arrangements with IDEM to
monitor the concentration of hazardous substarices and -
contaminants, and rate and extent of migration of the -

- plume (s) of contamination of the ground'water.

h. Respondents shall assume the financial llabillty of
the ‘current bottled water .delivery list as established by
U.S. EPA. The supplying of bottled water can be terminated .

‘at such :‘time as the resident. or business owner--is. connected
.to the municipal system,.- or when such connection is refused. .o

i. Respondents do not assume responéibiliﬁy‘for
individual water bills, any .required- deposits,.or any
work not directly related to brlnglng municipal water

other
to the

EPOs at .the Pines Site.

2.1 Work Plan and Implementation

Within 21 business days- after the effective date of tﬁis;
EPA for approval

above. - The Work Plan shall provide.g description -of and-.a-

"schedule for the actions requlrcd by. this Ordex,. ) .

U.8S. EPA -may apvnove, dlsapprove, reguire. nBVlSlonS to, or .. .-
modify the Work Plan. If U.5. EPA requires, revisions,
Respondents shall submit a revised Work-Plan within 7 -

’busineés.days of receipt. of UmS,uEPA{s;ndﬁ@f&qation;oi,
‘‘required revisions.

Respondents. shall implement.-the Work .

Plan as finally approved in writing by U.S..EPA in
Once ,

approved, or approéved.with modifications; the Work Plan, the

schedule, and any subsequent modifications shall be-fully:. .
" enforceable under this Order. e

Respondents shall notify U.S.
EPA at least 48 hours prior to commencing on-site work .-
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pursuant to.the U.S. EPA approved Work Plan. Respondents
shall not commence work at the Site without prior U.S5. EPA

approval.

2.2 Health and Safety Plan

Within 28 business days after the effective date of this

43526-Rate Case
OUCC Set 34-003
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Order, the Respondents shall submit .-for U.S. EPA' review and . -

comment a plan that ensures.the protection of the public.
Health and safety during performance of on-site work under

.this.Order. This-plan shall comply with applicable

Occupational Safety and Health Administration ("OSHAY)
regulations found at 29 CFR Part 1910. If U.S. EPA -
determines it is appropriate, -the plan shall also include
contingency planning. Respondents shall incorporate all
changes to.the plan recommended by U.S. EPA, and implement
the plan during the pendency of the .removal action. i

2.3 Ouality Assurance and Sampling

All sampling and analyses performed pursuant to this Order
shall conform to U.S. EPA direction, approval, and guidance
regarding sampling, quality assurance/quality control -

("Qa/QC"), data validation, and chain of custody procedures.

.Respondents shall ensure that the laboratory used to perform

the analyses participates in a QA/QC program that complies
with U.S. EPA- guldanee. . R

Upon request by U-S. EPA Respondents snall haVe such a

assurance monitoring. Respondents shall provide to U.S. EPA

.. laberatory. analyze .samples .submitted by U.S. EPA for gqualitv, . _

the quality.assurance/quality control procedures followed.by - -

all sampling teams and laboratories performing-data
collectlon and/or analysis. Respondents. shall also ‘ensure
provision of analytical tracking information consistent with
OSWER Directive Nao. 9240.0-2B, "Extending .the Tracking of

.Analytwcal Services to PRP-Lead Superfund Swtes "

Upon request by U.S. EPA, Respondents shall allow U.S. EPA -
or its. authorized representatives to take split and/or

duplicate samples of any samples collected by Respondents or

its contractors.or agents while performing work. -under this .

10
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" Order. Respondents shall notify U.S. EPA not less than 3’
" business days in advance of any sample -collection activity.
U.8. EPA shall have the rlght to take any addltlonal samples

that 1t deems’ necessary.

2.4 Post-Removal Site Contrdl'

"In accordance with the Work Plan schedule, or as otherwise
directed by the .0SC, Respondgnts shall submit a proposal for
post-removal site control, consistent with- Section

' 300.415(1) of the NCP,” 40 CFR §300.415(1), and OSWER
Directive 9360.2-02. ©Upon U.S. EPA approval, Respondents
shall implement such controls and shall provide U.S. EFA
with dogcumentation of all post—removal site control

arrangements

2.5 Reporting.

Respondents shall submit a monthly written progress report’
to U.S. EPA concerning actions undertaken pursuant to this
Order, beginning 30 calendar days after the date of U.S.
EPA's approval of the Work .Plan, until termination of thlS
Order, unless otherwise directed in. wrltlng by the OSC.

* These reports shall describe all significant developments
‘during the preceding period, including the work performed. -
“and any problems encountered, analytical data received

during the reporting period, and developments anticipated

. during the next reporting period, including a .schedule of

- work ‘to be performed;, anticipated problens, and planned

resolutiens bprast'or anticipated problems.

_Respondents. ¢ ﬁTown any portion. of the Site: shatl,.at least . .- -
30 déys prior ¥8 the conveyance of any -interest inm real: -
property at the Site; give written notice of this Ozder to
the transferee and written notice.-of the proposed conveyance - R
to U.S. EPA and the State: The notice to U.S. EPA and the ' ce

‘. State-shall include the name- and address of- the -transferee.

The party conveying such -an interest shall require that “the.

transferee will provide access as described: in Section V.3
(Access to Property and Information).

11
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2.6 Final Report

Within 60 calendar days after completicn of all removal
actions required under this Order, the Respondents shall
submit for U.S. EPA review a final report summarizing the
actions taken to comply with this Order. The final report
shall conform to the requirements set forth in Section
300.165 of the NCP, 40 CFR §300.165: The final report shall
also include a good faith estimate of total costs incurred
in complying with the Order, a listing of quantities and
types of materials removed off-site or handled on-site, a
discussion of removal and disposal options considered for
those materials, a.listing of- the ultimate destinations:of:

43526-Rate Case
OUCC Set 34-003
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those materials, a presentation of the analytical .results of. -

all sampling and analyses performed on such materials-and
accompanying appendices containing all relevant

_documentatiqn generated during the .removal action- (e.q.,

manifests, invoices, bills, contracts, and permits).

The final report -shall also include the following

certification signad by a person who supervised or dlrected
the preparation of that reporu. .

Under penalty of law, I- certlfy that, to the best of my -
knowledge, . after appropriate_inguiries of all. _Ic;e.l.%y,a.r_f;.__

persons involved in .the preparation of this report, the
information submitted is true, accurate, and .complete.

3. Access to Propertv and Igﬁggmh?ioh

Respondents shall provide access to the Site and off-site

areas to which access is necessary to-implement this Order,
and shall provide access to all records and documentatien:
related to the conditions at the .Site and the actions
conducted pursuant to this ©rdér. Such access shall be
provided to U.S. EPA employees, contractors, -agents,
consultants, designees, representatives, and State of
Indiana and Michigan City representatives. These .
individuals shall be permitted to move freely at the Slte
and appropriate off-site areas in order to .conduct actions
which U.S. EPA determines to be necessary. Respondents
shall submit to U.S. EPA, upon request, the results of all

12
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sampling or tests and all other data aéﬁef&tea'ﬁy'
Respondents or their contractor, or on the Respondents
behalf during lmplementatlon of this Order. .

Where work under this Order is‘to be performéd. in areas
owned by or in possession of someone other than ‘Respondents,
Respondents shall use their best efforts to obtain all :
‘necessary access agreements within. 90 calendar days after
the effective date of this Order, or as otherwise specified
in writing by the 0SC. Respondents -shall immediately notify
U.S8. EPA if, after using their best efforts, they are unable -
to obtain such agreements. Respondents.shall describe. in
writing their efforts to obtain access. U.S. EPA may then
assist Respondents in' gaining access, to. the.extent
necessary to effectuate ‘the response actions descrlbed N
herein, using such means as U.S. EPA ‘deems appropriate.
- Respondents shall.reimburse U.S. EPA for all casts.andg. -~
‘attorneys fees incurred by the United States in obtalning

such access.

. 4. Record Retention, Docﬁmentatioﬁ[ Availability of
- 'Information o w : . .

Respondents shall preserve all documents and" 1n;ormat1on,
‘their possession or the possession of: their contractors,
subcontractors or representatlves, relating to work

- performed under this Order, or relating to.the hazardous
substances found on' or released from the Site,” for six years
~Iollow1ng completion of the removal actions required by this
At the end of this six-year period and at least 60 .

.in.

PS4
W

Oxder.
days before any document or information. is destroyed,

‘Respondents shall notify 'D.S. EPA that such documents and-'--
information are available to U.S. EPA for inspection and,

. upon requést, shall provide the originals o6r copies of 5uch
" documents and information to U.S. EPA. 1In additlon,
Respondents shall provide documents and information retaimed
under this Section at any time before expiration of the 5ix-~
" yedr peridd at the written requést of U.S. EPA:. Bny °
information that Respondents are required to provide or
maintain pursuant to this ‘Order 'is not subject to the - - =
-Paperwork Reduction Act of 1995, 44 0.S.C. §3501 et seq.

13
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5. Off-8ite Shipments

All hazardous substances, pollutants or contaminants removed
off-site pursuant to this Order for treatment, storage or
disposal shall be treated, stored, or disposed of at a
facility in compliance, as determined by U.S. EPA, with the
U.5. EPA Off-Site Rule, 40- CFR §300.440, 58 Fed. Req..49215

(Sept. 22, 1993)

6.. Compliance Wlth Other Laws_

~ Respondents shaIl perform all actions required pursuant to

this Order in accordance with all applicable. local, state,
and federal laws and regulations except as provided in
Section 121(e) of CERCLA, 42 U.S.C. §9621{e), and 40 CFR

§300.415(j) . - In &ccordance with 40 CFR §300.415(j), all on-.

s5ite actions required pursuant to this Order shall, to-the

" extent practicable, as determined by U. s. EPA, considering

the exigencies of the situation, attain applicable or
relevant and approprlate requirements under federal or state
environmental or facility s;tlng laws. ’

7. Emergency Response and Notlflcatlon of Peleases

1f any incident, or change in Site_conditions, during the

activities conducted pursuant to this Order causes or
threatens to cause an additional release-of hazardous

‘substances from the Site or an endangerment. to the public.

health,  welfare, or the environmeiit, the Respondents shall

-immediately take all- -apprepriate action to prevent,. abate or-

minimize such release or endangernent caused or threatened
by the release. Respondents shall also immediately notify
the 0SC or, in the event of his/her unavailability, shall
notify the Regional- Duty Officer, Emergency Response Branch,
Region 5 at (312) 353-2318, of the incident or Site
conditiong. If Respondents fail to respond, U.S. EPA may
respond to the release or endangerment and reserve the. right , '
to recover costs associated with that response: :

Respondents shall submit a written report to U.S. EPA within
7 business days after each release, 'setting forth the events
that occurred and the measures-taken or to be taken to "

14
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mitigate any reledse or ‘endangerment caused“or threatened by
the release and to prevent the reoccurrence of such a
release. Respondents shall-also comply with any other
notification requlrements, inéluding those in Section 103 of
CERCILA;+42+0.8.C. §9603, "and Section 304 of the -Emergency
Planning and Community Right-To-Know Act, 42 U.5.C. §11004.

VI. AUTHORITY oF ’J."HE.x U.S5. EPA ON-SCENE COORDINATOR

The OSC. shall be r85pon51ble for overseeing the
. implementation of this Order. The OSC shall have the
authority vested in an OSC by the NCP, including the
anthority to halt, conduct, or direct any work required by .
" this Order, or to dlrect any other response action.
. undertaken by.U.S. EPA or Respondents at the Site. -&bsence
of the 0SC from the Site shall not be eause for stoppage of B
work unless spe01flcally directed by the. 0SC. .

VII. REIMBURSEMENT OF COSTS

Respondents shall pay all past response costs and oversight © -
costs of the United States related to the Site that are not
‘inconsistent with the NCP. As soon as practicable after the
effective date of this Order, U0.S. EPA. Wlll send Respondents'
a bill. for "past response costs" at the Site. . U.8. EPA's - -
) b;ll will include an Itemized Cost Summary. "Past- response
costs! are.all costs, including, but not limited to, direct
and indirect costs and interest, that the Unitéd States, .its
employees, agents, contractors, comsultants, and-other
..authorized representatlves incurred and paid with. regard to
‘the Site prlor to the. effectlve date of this order. .

. In addltlon, U S. EPA w1ll send Respondents a blll for
“over31ght costs" on an. annual basis. . "Over31ght .costs" are
all costs, 1nclud1ng, but not limited to, difect and

.1nd1rect costs, that the United .States incurs in rev1ew1ng

- 'or developing plans, reports and other items pursuant.to
this AOC. :

"Oversight costs” shall also include all costs, including

15
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direct and indirect costs, paid by the Unitéd States. in
connection with the Site.

Respondents shall, within 30 calendar days of receipt of a
bill, remit a cashier's or certified check 'for the amount of-
the bill made payable to the "Hazardous Substance
Superfund,” to the following ‘address:

U.S. Environmental Protection Agehcy
Program Accounting & Rnalysis Secticn
P.O. Box 70753 . : .
‘Chicago, Illinois 60673

Respondents shall simultaneously transmit a copy of the. -
check to the Director, Superfund Division,-U.S. EPA Region
5, 77 West Jackson Blvd., Chicago, Illinois, '‘60604-3590- -
Payments shall be designated as "Response Costs - Pines
gite" and shall reference the payer's nadme and.address, the
U.S. EPA site identification number (B5VY9), and the docket
number of this Order. .

In the event that any payment is not made w1th1n the

deadlines described above, Respondents shall pay interest on
‘the unpaid balance. Interest is established at.the rate
specified. in -Section. 107(a) of CERCLA,:42 U.5.C. §9607(a). = _
The interest shall begin to accrue on the date of the ,
Réspondents’ receipt of the bill (or for past respouse . ..

costs, on the effective date -of this Order). Interést.shall
accrué at the rate specified- through the date of the

payment . - Payments of inlerest madéﬂunde; this paragraph

shall be in addition .t¢ such other remedies or sanctions-
availableé to the United States by virtus of Respondents’.
failure to make timely payments under this Section.-

Respondents may dispute all or part of the bill for past
response costs, or a bill for Oversight costs submitted
under this Order, if Respondents allege that U.S. EPA has
made -an accounting error, or if Respondents allege that a
cost 1tem is incomnsistent -with the NCP. .

If any dispute over costs is resolved before payment is due,
the amount due will be adjusted as necessary. If the

16
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dispute isAnot resolved before payment is-due, Respondents
shall pay.the full amount .of-the uncontested costs- into the
Hazardous:Substance Fund as .specified above.on or before the
.due date. -Within the .same time period, Respondents shall-
pay the. full ameunt of the contested costs into an interest-
bearing escrow account. Respondents shall simultaneocusly
transmit a copy of both checks to the OSC. Respondents
shall ensure that .the prevailing party or partles in the
dispute shall receive the amount ‘upon which they prevalled
from the escrow funds plus interest within .20 calendar days

after the.dispute is resolved.

VIII. DISPUTE RESOLUTION

The parties to this Order shall attempt‘to resglve, -
expeditiously and informally, -any dlsagreements cancerning

this Order.

If the Respondents object to any U.S. EPA action taken
pursuant to this Order, 'including billings for response
costs, the Respondents shall notify U.S. EPA in writing of
their objections within 20 calendar days of such action,
unless the objections have been informally resolved. = This
vritten notice shall include a statement of the issues in.
dispute, the relevant. facts-upon which the dispute is based
all factudl data, analysis or opinion supporting.

Respondents’ position, and all supporting: documentation on
which Respondents rely. U.S.. EPA shall submit-its.Statement-.
of Positian, inéluding‘supportlng documentation, mo later
than 10 calendar-days after receipt .of the written notice of-
disputé. 1In the event that these time periods. for. exchange.
of written documents may cause. a delay in the work, .they :
shall be shortened upon, and in accordance with;, notice by .
U0.S. EPA. The time.periods for exchange of written
documents relating to disputes over billings for response
costs may be extended at-the sole discretion of U.S5. EPA. .

‘An admiristrative record of any disputé under 'this Section
" shall be maintained by U.S. EPA. The record shall include
the written notification of such dispute, and the Statement
of ‘Position served pursuant to the preceding paragraph. -

17
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Upon review of the administrative record, 'the Director of-
the Superfund Divisipn, U.S. EPA Region 5, shall resolve the
dispute consistent with the NCP and the terms of this Order.
Respondents’ obligatioéns under this Order shall not be
tolled by submission of any objection for dispute resolution
under this Section. Following resolution of the dispute, as
provided by this Section, Respondents shall fulfill the

-reguirement that was the subject of the dispute in

accordance with the agreement reached or with U.S. EPA's
decision, whichever occurs. : :

IX. FORCE MAJEURE

Respondents agree to perform all requirements under this
Order within the time limits established under this Order,
unless .the performance is delayed by a force majeure. For-
purposes of this Order, a force majeurs is defined as any -
event arising from causes beyond the control of Respondents
6r of any entity controlléd by Respondents, including but

" not limited to its contractors and subcontractors, that

delays or prevents performance of any obligation under this

Order despite Respondents’ best efforts to fulfill the -
obligation. Force majeure does not include financial
inability fo complete the. work or. increased cost of T
performance. o '

Respondents. shall notify U.S. EPA orally within 72 hours
after Respondents- become aware of any event that Respondents
contend constitutes a-force majeure, - and-in writing within. 7. .
calendar days after the event. Such 'notice shall: ddentify
the event causing the delay or anticipated delay; estimate
the anticipated length of delay, including necessary
demobilization and re-mobilization; state the measures. taken
or to be taken to minimize the delay; and estimate the
timetable for implementation of the measures. Respondents

delay. Failure to comply with the notice provision of this.
Section shall be grounds for U.S. EPA to deny Respondents an T
extension of time for performance. Respondents shall have :
the burden of.demonstrating by a preponderance of the
evidence that the event is a force maijeure, that the delay-

18
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is warranted under the 01roumstances, and that" best efforts
were exercised to avoid and mltlgate the effects aof the

delay

If U.S. EPA determines a delay in performance of a
requirement under this Order is or was attributable to a
force majeure, the time period for performance of that
requirenént shall be extended as deemed necessary by U.S.
EPA. - Such an extension shall not alter Respondents’
obligation to pe“form or complete other tasks required by
the Order which are not dlrectly affected by the force

majeure.

X. STIPULATED AND STATUTORY PENATTIES

For..each day;. or portion thereof, that Respondents fall to
fully perform -any requirement of this Order in accordance™
with the schedule established pursuant to this Order,
Respondents shall be liable as. follows: . .

Respondents shall pay $1000 a day for the first 10 days and A
$5000 a day. for each subsequent day beyond December 1, 2003, C
*that- Substantlal Completion of the work is not achieved. . |
Respondents shall pay $1000 for the first 10 days-and $5,DOO

a day for each subsequent day beyond June 1, 2004, that

‘final completlon of the work is not achleved : .

e Respondents shal:l -pay $100 fox. the flrst 10 days and $500 B .
day for each subsequent day of. non-compllance with .any ‘

.other provision of thls Order § o .

Upon recelpt of wrltten demand by U S EPA, Respondents -
shall miake payment of stipulated penaltles to U.S. EPA
within 20 days. Interest shall accrue on.late .payments in . ,
accordance with Sectiod VII of this Order (Re1mbursement of. s
: . ) : : i

Costs)

If more than one violation af this Order occur
simultaneously, separate penalties shall accrue for each. -

violation. Penalties accrue and are assessed per violation

19
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per day. Penalties shall accrue regardless of -whether U.S.
EPA has notified Respondents of a-wvielation or act of
noncompliance. The payment of penalties shall not alter in
any.way Respondents’ obligation to complete the performance
of the work required under this Order. Stipulated penalties .
shall accrue, but need not be paid, during any dispute
resolution period concerning the particular'penalties at
"issue. If Respondents prevail upon resolution, Respdndents~
shall pay only such penalties as the resolution reguires...
In its discretion, U.S. EPA may waive its rights to demand
all or a portion of the stipulated penalties' due under this
Section. Such.a waiver must be made in writing.

Violation of any provision of this Order may subject
Respondents to civil penalties of up to twenty-seven

- thousand five hundred dollars ($27,500} per violation per
day,‘as'provided in Section 106(b) (1) of CERCLA, 42 U.S.C.
§9606 (b) (1). Respondents may also be subject te punitive -
~damages ‘in an amount ‘yp.to three times the amount of any

¢ost incurred by the Unitéd States as a result of such-
violation, .as provided in Section 107 (c) (3} of CERCLA, 42
U.S.C. §9607(c) (3). . Should Respondents. violate this'Order

or any portion hereof, -U.S. EPA may carry out the required
actions unilaterally, pursuant to Section 104 of CERCLA, 42
U.S8.C...§2%604, .and/or may._seek judicial enforcement of this ...
Order pursuant to Section 106 of CERCLA, 42 U.5.C. §9606. -

XI. RESERVATION OF RIGHTS
Except.as .specifically provided in this Order; -nothing
herein shall limit the power and authority of U.S. EPA or
the United States to take, direct, or order all actions
‘necessary to protect public health, welfare, or the
environment or to prevent, abate, -or minimize an actual or
threatened release of hazardous substances,.pollutants or
. contaminants, or hazardous or solid waste on, at, or from
the Site. Further, nothing herein shall prevent U.S. EPA . .
from seeking legal or equitable relief to enforce the terms
of this Order. U.S. EPA dlso reserves the right to take ‘any-
other legal or equitable action as it deems appropriate and
necessary, or to require the Respondents in the future to....

20
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perform additionai@éefivftieéiﬁﬁfsuant.to7ﬁERCLA or any
other applicable law.

XTT. OTHER CLAIMS

By issuance of this Order, the United States and U.S. ‘EPA -
assume ‘ho liability for injuries or damages to persons or
property resulting from any.acts. or omissions of .
Respondents, The United States or U.S8. EPA shall not be a
party or be held out as a party to any contract entered into
by the Respondents or their directors, -officers, employeés,
agents, successors, representatives, assigns, contractors,
or consultants in carrying out activities pursuant to this
‘Except as specifically provided in this Order each

Order.
party shall bear .its own costs and attorneys fees in

tonnection with the action resolved by this Order.
Except as expressly provided in Section XIII (Covenant Not
To Sue), nothing in this Order constitutes a satisfaction of
or release from any claim or cause of -action-against the
Respondents or any person not a. party to this Order, for any.
liability such person may have under CERCLA, other statutes,
-or the common law, including but not limited to any -claims
‘of the United States for costs,.damages and interest under

Sections 106 (a)
9607 (a).

THis Order does not constitute a preauthorization of funds
" under ‘Section 111 (a){2) of CERCLA, .42 U.S5.C. §9611(a) (2).
The Respondents wailve any claim to payment under Sections °
1064{b); 111, and 112 of CERCLA, 42 .S5.C. §§9606(b), .9611,
" and ‘9612,  against the Umited States or the Hazardous- :
Substance Superfund arlslng ouL of any action performed

under this Order.

No acétion or decision by :s. EPA éﬁrsuant.to this Order
‘shall give risé to any right to”judicial;review'except.as
set forth in Section 113 (h) .of CERCLA, 42 U.S.C. §9613(h).

21
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XIII. COVENANT NOT TO SUE

Except as otherwise specifically provided in this Order,

upon issuance of the U.S. EPA notice referred tc in Section
XVII (Notice of Completion), U.S. EPA covenants not to sue
Respondents for judicial imposition of damages or civil
penalties or to take administrative action against .
Respondents for any failure to perform removal actions

agreed to in this Order except as otherwise reserved herein. .

Except as O6therwise specifically provided in this Order, in
consideration-and upon Respondents’ payment of the response
_ costs specified-in Section VITI of this Order, U.S. EPA
covenants not to sue or to take administrative action
against Respondents under Section 107(a) of CERCLA, 42 .
"U.S.C. §9607(a), for recovery of past and -oversight costs
incurred by the United States in connection with this
removal action and this Order. This covenant not to sue
shall take effect upon the receipt by U.S. EPA of the
payments required by Section VII {Reimbursement of Costs).

These covenants not to sue are conditioned upon the complete -
and satisfactory performanc¢e by Respondents of their- B
obligations under this Order. These covenants not to sue .
-‘extend only to.the Respondents and do. nat extend to.any . . ...

other person.

.XTV. CONTRIBUTION PROTECTION = * !

With regard to claims for contribution against Réspondents. .
for matters addressed in this Order, the Parties. hereto
agree that the Respondents are entitled to.protection from
contribution actions or claims-to the extent provided by
Section 113(f)(2) and 122(h) (4) of CERCLA, 42 U.S.C. '
§8§9613(f) {2) and 9622(h) (4). T :

Nothing in this Order precludes Parties from asserting any -
claims, causes of action or demands against any persons not’
parties to this Order for indemnification, contribution, ‘or
cost recovery. ' -

22
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T IR f”fxvl"INDEMNIFICATIGN“"?'

Respondents agree to 1ndemn1fy, save and hold harmless the
United States, its officials,’ agents, contractors,
subcontractors, employees and representatives from any ang*:
all claims or.causes of action: (A) arising from, or on -
"account of, acts or omissions of Respondents and
Respondents’ offlcers “heirs;- dlrectors ‘employees, agents,
.contractors, subcontractors, rece;vers, trustees, successors
or- assigns, in carrying out actions pursuant to this Order;
and (B) for damages or relmbursement arising ‘from or on,
account of any contract; agreement, or arrangement between
Respondents, and any persons for performance of work on or
relating to the Site, including claims on account of .
construction delays. ‘Nothing in this Order, howsver,
requ;res indemnification by Respondents for any claim or
cause of action against the Unlted States based on negligent
action taken solely and dlrectly by U.S. EPA_ (not including
oversight or approval of plans or activities of the .

Respondents).

XVI. MODIFICATIONS

If U.S. EPA determines that a modification to the Work Plan
or' the schedule is necessary to perform and 1s consistent
with the removal actions required by this. Order, then such
‘modifications may be made orally or in writing by the 0SC.
If the 0SC makes an oral modification, it will be - N ;
memorialized in writing within 7 business days; however, the . ’
effective  date of the modification shall be the date of the _.
" 0SC's oral direction. Any other requirements of this Order
may be modified in wrltlng by mutual. agreement of the.

parties - ) - . .

" If. Respondents seek pEImlSSlOH to dev1ate from any approved

’ plan or schedule, Respondents’ Project Coordinator "shall

submit a written request to U.S. EPA for approval outllnlng S

the proposed modification-and its’ delS

No informal advice, guidahce,
EPA regarding reports, plans,

saggeétioh, or commeat by U.S..
specifications, schedules, or

23
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any other wrltlng submitted by the Respondénts shall relieve
Respondents of its obligations to obtain such formal
approval as may be required by .this Order, and to comply
with all requirements of this Order unless it is Fformally
modified. :

XVII. NOTICE OF COMPLETION

When U.S. EPA determines, after U.S. EPA's review of the '
Final Report, that all-work has been fully performed in,
accordance with this Order, except for certain continuing
obligations required by this Order (e.g., record wretention,

" payment of costs), U.S. EPA will prov1de written notice to
the Respondents. If U.S. EPA determines that any removal
activities have not been completed in:-accordancge with this .
Order, .U.S. EPA will notify the Respondents, provide a. list
of the deficiencies, and require that Respondents modify the
Work Plan if appropriate to correct such deficiencies. The .
Respondents shall implement the modified and approved Work

. Plan and shall submit a modifled Final Report in accordance
with the U.S. EPA notice. Failurxe to implement the approved
modified Work Plan shall be a violation of this, Order. -

XVIII. SEVERABILITY

If a court issues an order that invalidates any provision of
this .Order or finds that Respondents have sufficient cause
not to comply with one or more provisions of this Order;
Respondents shall remain bound to.comply ‘with all provisions
of this Order not.invalidated by the court's order.

XIX. EFFECTIVE DATE
. This oOrder shall be effective upon receipt by Respondents 6f

a copy of this Order signed by the Director, Superfund
Dlv151on, U.S. EPA Reglon 5. .

24
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XX. SIGNATORIES

Each undersigned representative of a signatory to this

Administrative Order on.Consent certifies that he or she is
fully authorized to enter into the terms afid conditions of

this Oxder and to bind such signatory, its directots,

document .

25

43526-Rate Case
OUCC Set 34-003
Attachment A
Page 25 of 152

successors and assigns, to this




s

OUCC Attachment CMP-7
SRR -~ - Ce Cause No. 43526

Page 26 of 43
ADMINISTRATIVE ORDER ON CONSENT -
TOWN OF PINES GROUND WATER REMOVAL ACTION
Agreed this . 20th  day of __ January , 2003 ..

NORTHERN INDIANA PUBLIC SERVICE COMPANY

Chief Operating Officer
(Title)
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. Agreed this _ 17th. . ° “day of - Jamuary o, 008
BROWN, INC.
By: Barry D. Brown

(Print Name)

%2/(/) ,w&%@ )

ature)

Vice i’resident

(Title)
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17th day of "January , 2003

Agreed this

DDALT ‘CORP.

By: Barry D. Brown

~Pr_esi‘d'ent .
(Title)
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Agreed this 17¢h . day. of

BULK TRANSPORT CORD.

By: Barzy D. Brown . ’ »
.o K/;n Name) /7 : -
. . 3 o
ﬂk//l/@)@f//t/
: ?ﬁig/rﬁture) \/. : )

Presid'ant
(Title)
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IT IS SO ORDERED.AND AGREED:

/]/fﬁ”/w B A.DATE:_. 114345

Wllllam E. Muno Dlrector
" Superfund D1v151on )
United States Environmental
Protectian Agency . . .
Region 5 '

o
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-+ .+ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5 "

A

TDocket No. V;W:03~C-730 -

?
“

. IN THE MATTER-OF:- )
Town of Pines, Indiana - . - e ; Y
- Ground Water Removal Action. * - Yoo w o o
et i - ) AMENDMENTTO - st
)- © - ADMINISTRATIVE.ORDER BY ' - :ve = »
* ) - CONSENT:PURSHUANT TO S
) SECTION 106 OF THE
) COMPREHENSIVE
) ENVIRONMENTAL RESPONSE,
Respondents: ) COMPENSATION, AND
, . ) LIABILITY ACTOF 1980,
Northern Indiana ) as amended, 42 U.S.C. §106 .
Public Service Company, )
Brown, Inc., Ddalt Corp., )
and Bulk Transport Corp. )

'AMENDMENT TO
ADMINISTRATIVE ORDER ON CONSENT
FOR GROUNDWATER REMOVAL ACTION

1. JURISDICTION AND GENERAL PROVISIONS

This is an Amendment to the Administrative Order on Consent entered by the United States
Environmental Protection Agency ("U.S. EPA") the Respondents, Northern Indiana Public
Service Company ("NIPSCO"), Brown, Inc., Ddalt Corp:, and Bulk Transport Corp.
("Respendents"), on February 6, 2003, Docket No. V-W-03-C-730 (“AOC I” or “Order”). This
Amendment to. AOC I is-entered into voluntarily by U.S. EPA and the-Respondents. The Order,
as amended bereby, is-issued pursuant to the authority vested in the President of the United
States by Sections 106(a), 107 and 122 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended ("CERCLA™), 42 U.S.C. §§9606(a), 9607
and 9622. This-authotity has been delegated tothe Administrator of the U.S. EPA by Executive
Order No. 12580, January 23, 1987, 52 Federal Register 2923, and further delegated to the
Regional Administrators by U.S. EPA Delegation Nos. 14-14-A, 14-14-C and 14~14-D, and to
the Director, Superfund Division, Region 5, by Regional Delegation Nos. 14-14-A, 14-14-C and

14-14-D. '

The Order provides for performance of removal actions and reimbursement of response costs
incurred by the United States in connection with the Pines Site Ground Water Removal Action.
This Amendment requires additional groundwater removal actions as more fully described
herein. These additional removal actions are described in Section I1.3, below, and are necessary
to abate an imminent and substantia] endangerment to the public health, welfare, or the



http:C'Respondents"),.on

43526-Rate Case

OUCC Attachment CMP-7 OUCC Set 34-003
Attachment A

Cause No. 43526 Page 36 of 152
Page 36 of 43

environment that may be presented by the actual or threatened release of hazardous substances at
or from the AOC I Site.

A copy of this Amendment will also be provided to the State of Indiana, which was notified of
the issuance of the Order pursuant to Section 106(s) of CERCLA, 42 U.8.C. §9406{z).

Respondents’ participation in the Order, as amended, shall not constitute an admission of
liability or of U.S. EPA's findings or determinations contained in the Order except in a
proceeding to enforce the terms of the Order or this Amendment. Respondents agree to comply
with and be bound by the terms of the Order and this Amendment. Respondents further agree
that they will not contest the basis or validity of the Order or this Amendment or any of their

terms.

II. ORDER

It is hereby ordered and agreed that Respondents shall coinply with the following provisions and
perform the following actions:

1. Respondents shall perform the additional removal actions required by this Section
themselves or retain a contractor to implement the additional removal actions.

2. The U.S. EPA has designated Ken Theisen of the Emergency Response Branch, Region
5, as its On-Scene Coordinator ("OSC").

3. Respondents shall perform the following additional removal actions:

a. In cooperation with the Michigan City Department of Water Works (“DWW™) and the
City of Michigan City, Indiana, Respondents shall design, engineer, and construct in accordance
with DWW specifications and conditions a permanent water supply extension to serve the
locations designated in Exhibit I hereto (the “Eligible AOC I Owners™).

b. The project shall connect the Eligible AOC I Owners as designated in Exhibit I of this
Order who execute access agreements pursuant to paragraph I1.3.d. below. Respondents shall
also arrange to have the existing water supply wells of the Eligible Water Extension Owners '

abandoned in accordance with all applicable requirements.

¢. The completed water supply extension project will becorne the propcrty of the DWW
in exchange for DWW's agreement to operate and maintain the system.,

d. Respondents and U.S. EPA will offer Eligible AOC I Owners an access agreement,
agreeing to allow Respondent and U.S. EPA representatives, agents and all contractors access to
their property for the purpose of establishing the water connection and for the purpose of
abandoning their existing well. If any Eligible AOC I Owner does not execute the access
agreement by a date to be specified in the Amended Work Plan, Respondents are not obligated to .

. provide a connection to that Eligible AOC I Owner or abandon the existing well. |

e. The permanent water supply extension project to locations designated in Exhibit L to.
this Order, must achieve substantial completion by July 1, 2005. Substantial completion is




OUCC Attachment CMP-7 ~ coo26Rate Case

Cause No. 43526 Attachment A
Page 37 of 152

Page 37 of 43

defined as Eligible AOC I Owners who'have:elected to recejve.service in the project area being .
connected to municipal water. If an Ehglble AOC T Owner who has signed the access agreement

is not availableat the time of the-actual service connection; Respondents shiall present this factto -
the OSC-and the connection-will be allowed to take place before the date of final eomplenon
Connection ofrany:such:remaininig Eligible AOC L;road repalr landseapmg and: weII S
abandonment -can be completed by December 1 2005 o Fre

A Respondents shaII prov:de bottled watcr dehvary to all Ehg1ble A@C I ®wners who
request bottled water delivery within 14-days of Respondents? receipt-ofa request, “Respondents
shall also provide:bottled water delivery to the:additional locatiens as designated on'Exhibit I
(the “Additional Owners™). “The supplying of bottled water:can be terminated:when: (a):the
Eligible AOC T Owner is connected to the municipal system, (b) the Eligible:AOC I Owner
refuses connection to the municipal system or fails to provide a timely access agreement, or (c)
in the case of an Additional Owner, i) one year after the date of the final approval of the
Feasibility Report or ii) on the date a Record of Decision is signed by U.S. EPA which includes a
determination that the residentidl well water of the Additional Owners does not pose a‘threat to
human health, whichever occurs eatlier. Responderits may submit a request-at any time to U.S. -
EPA to-terminate bottled water for Additional Owners for good canse shown. Any décision to
grant such a request shall be made by U S EPA in its unrewewable discretion, '

g Respondents do not assume responsibility for individual water bills, any: reqmred
deposits, turn-on fees, or any other costs or work not dlrecﬂy related to the connection of the

Eligible AOC I Owners to the water supply.

4. Amended Work Plan and Implementaﬁon

Within 30 days after the effective date of this Amendment, the Respondents shall submit to U.S.
EPA for approval an Amended Work Plan for performing the additional removal activities set
forth above, The Amended Work Plan shall provide a description of and a schedule for the

actions required by this Amendment.

U.S.EPA may approve, disapprove, require revisions to, or modify the Amended Work Plan. If
U.S. EPA requires revisions, Respondents shall submit a revised Amended Work Plan within 10
days of receipt of U.S. EPA's notification of required revisions, Respondents shall implement the
Amended Work Plan as finally approved in writing by U.S. EPA in accordance with the schedule
approved by U.S. EPA. Once approved, or approved with modifications, the Amended Work
Plan, the schedule, and any subsequent modifications shall be fully enforceable under this
Amendment. Respondents shall notify U.S. EPA at least 48 howrs prior to commencing on-site
work pursuant to the U.S. EPA approved Amended Work Plan.

3. In the event the parties enter into ap Administrative Order on Consent providing for the -
performance of a Remedial Investigation and Feasibility Study, Article V., Paragraph 2.g. of the
AOC I is deleted and the Respondents shall be relieved of meeting the requirements of Article

V., Paragraph 2.g.
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HI. NOTICE OF COMPLETION

When U.S. EPA determines, after U.S. EPA's review of the Final Report, that all work has been
fully performed in accordance with the Order, as amended hereby, except for certain continuing
obligations required by the Order (¢.g., record retention, payment of costs), U.S. EPA will
provide written notice to the Respondents. If U.S. EPA determines that any removal activities or
additional removal activities have not been completed in accordance with the Order or this
Amendment, U.S. EPA will notify the Respondents, provide a list of the deficiencies, and require
that Respondents modify the Amendéd Work Plan if appropriate to correct such deﬁclencws

The Respondents shall implement the modified and approved Amended Work Plan and shall
submit a modified Final Report in accordance with the U.S. EPA notice. Failure to implement
the approved modified Amended Work Plan shall be a violation of the Order.

IV. CONTINUING EFFECT

Except as provided for in Article II., Paragraph 5., this Amendment does not terminate, modify,
or amend the work to be performed under the Order, or any other provision ar obligation set
forth therein. This Amendment is intended solely to expand the work to be performed under the
Order so as to require the additional removal actions described in Article II, above. The Order
and all terms and provisions therein remain in full force and effect, and shall apply w1th respect
to the additional obligations set forth herein.

Iv. EFFECTIVE DATE

This Amendment shall be effective ﬁpon receipt by Respondents of a copy of this Amendment
signed by the Director, Superfund Division, U.S. EPA Region 5.
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V. SIGNATORIES

Each undersigned representative of a signatory to this Amendmient to Administrative Order on
Consent certifies that he or she is fully authorized to enter into the terms and conditions of this
Amendmerit and to bind such signatory, its directors, officers, employecs agents, successors and

assigns, to this document,

THE UNDERSIGNED PARTYf-entéfé mto this Administrative Order on Consent in the matter of
the Pines Superfund Site. «

BROWN, INC.
A b e o4
DATE _
_ Signature:
Name:
Title:
Address: 77/0 W US bheoy Z,é
ONeeh e aun QJru-/

NGREa

THE UNDERSIGNED PARTY enters into this Administrative Order on Consent in the mafter of
the Pines Superfund Site. ) .

2
77 QL { v-r'c/[\_
DATE !

DDALT CORP.

Signature:
Name: S Krown |
Title: Rk qpn &= '

Address: \ Q %dx. ﬁ"‘b
A6 ?a/ot
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THE UNDERSIGNED PARTY enters into this Administrative Order on Consent in the matter of
the Pines Superfund Site.

BULK TRANSPORT CORP.

Jag Lk -
| Signature: ﬁ/ )%MM)

Name: ’% D. %\"wa
Title: ?\"EJ \4\,‘ v\_.%'
Address: 229w us uy@
\I\Flmj'\\_r Cin [N
d/ﬁ?J EJ

THE UNDERSIGNED PARTY enters into this Adrmmstratlve Order on Consent in the matter of
the Pines Superfund Site. .

NORTHERN INDIANA PUBLIC
SERVICE COMPANY
DATE
Signature:
Name:
Title:
Address:
;
" IT IS SO ORDERED AND AGREED
1520\ /2/4_/ C ol
DATE ' : Richard C. Karl | acrine
Superfund Division Director
U.S. Environmental Protection Agency
Region 5
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THE UNDERSIGNED PARTY enters into this Administrative Order on Consent in the matter of
the Pines Superfund Site.

BULK TRANSPORT CORP.

DATE , , _
Signature: i -
Name:
Title: .
Address:

THE UNDERSIGNED PARTY enters into this Adnumstratlve Order on Consent in the matter of -
the Pines Superfund Site.

NORTHERN INDIANA PUBLIC
SERVICE COMPANY '
DATE
Signature: M 7
Name: Mark T. MZssel
Title: President, NIPSCO
" Address: ‘801 E. 86th Avenue

Merrillville, TN 46410

_IT IS SO ORDERED AND AGREED
Y50y - /’Z/a,/ 0 k0
DATE Richard C. Karl -

Superfund Division Director
U.S. Environmental Protection Agency
Region 5
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Residents in the Town of Pines, Indiana, by street, to be placed iinxnediately on bottled water and
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then to city water connection in accordance with Pines Removal AOC amendment:

Hwy 12 from County Line Rd. to Birch -
Hwy 20 from Ardendale to Birch
County Line Rd from Second Place to Hwy 12
Birch from Hwy 20 to Hwy 12

Pine from Maple to Birch

Maine, all

Louisiana, all

Pinney, all

Ardendale, from Hwy 20 to Hwy 12
Henry, all

Towa, all

Indiana, all

Ilinois, all ‘ )

East Johns, from Ardendale to Columbia

Second Place from Columbia to County Line Rd.

Delware, all
Central, all
Connecticut, all

" Colorado, all

Carolina, all
California, all
Alabama, all
Fern, all

43526-Rate Case
OUCC Set 34-003
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EXHIBIT I

The following residents will be provided with bottled water immediately and then continuing
antil the finalization of results from the Remedial Investigation as outlined in the Pines RI/FS

AQOC,; or sdoner, as determined by USEPA.

Pine, from Birch to Hwy 12

Poplar, all

- Hwy 12 from Birch to Pine

Ardendale from Hwy 20 south to address 1637 N 625 E.

Railroad Ave west from Ardendale all

Railroad Ave east from Ardendale to include 664 Railroad, 656 Railroad, and 650 Railroad
South Railread Ave, west from Ardendale, all .

Old Chicago from Ardendale west to 583 Old Clncago

1679 North County Liné Road : :

4040 US Hwy 20

43526-Rate Case
QUCC Set 34-003
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UNITED S‘TATES ENV[RONMFNTAL PROTECTION AGENCY

- REGION.5:
IN THE MATTER OF: ) “
*::+* “Docket No. 7
Pines Site 3 V-W- @4 C ?ﬁ},
Town of Pines, IN Y ADMTNISTRATIVE ORDER
o o o ) O\ CONSENT PURSUANT TO
RESPONDENTS ) - SECTIONS 104 107-&422 OF
T D) " THE COMPREHENSIVE
Northern Indiana )] “ENVIRONMENTAT: RESPONSE,
Public Service Company, ) COMPENSATION; AND LIABILITY
Brown, Inc,, Ddalt Corp N ) ACT AS AMENDED N
and Bulk Transport Corp. ) 42U.S. C §8 9604 9607 AND ,

'") ' 9622

'ADMINISTRATIVE ORDER ON CONSENT
FOR REMED]AL INVESTIGATION/FEASIBILITY STUDY

L JURISDICTION AND GENERAL PROVISIONS.

: L. This Adm1mstrat1ve Ordcr on Consent (Consent Order) is entered into voluntarily
by the United States Envuonmental Protec’uon Agency (“U.S. EPA”) and Northem Indiana Public
Service Company (“NIPSCO” ), Brown, Inc., Ddalt Corp., and Bulk Transport Corp .
(“Respondents™). This Consent Order prov1dcs for the performancc of a Remedial Investlgatlon '
(“RI”) and Feasibilify Study (“FS”) at'or in ‘connection with the property located in and néar the
Town of Pines, Indiana in Porter County, Indiana as outlined in Exhibit A (hereafter the “Pines

Site”).

2. This Consent Order is issued under the authority vested in the President of the

United States by Sections 104, 107 and 122 of the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended, 42 U.S.C. Sections 9604, 9607, 9622
(“CERCLA™). This authority was delegated to the Administrator of U.S. EPA on January 23,
1987, by Executive Order 12580, 52 Fed. Reg. 2926 (1987), and further delegated to Reglonal
Administrators by U.S. EPA Delegations Nos. 14-14-A, 14-14-C and 14-14-D, The U.S. EPA
Regional Administrator of Region 5 further delegated the authority to the Superfund Division
.Director, by EPA Delegation Nos.- 14~14-A, 14-14-C and 14-14-D.

3. In accordance with Section 121(£)(1)(F), U.S. EPA has notified the State of
Indiana (the “State”) of negotiations with potentially responsible parties regarding the
implementation of the remedial investigation and feasibility study for the Site.

4. U.S. EPA and Respondents recognize that this Consent Order has been negotiated :
in good faith and that the actions undertaken by Respondents in accordance with this Consent '
Order do not constitute an admission of any liability. Respondenis do not adm1t and retain the
right to controvert in any subsequent proceedings other than proceedings to implement or énforce
this Consent Order, the validity of the findings of facts, conclusions of law, and determinations in
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Sections V and VI of this Consent Order. Respondents agree to comply with and be bound by the
terms of this Consent Order and further agree that they will not contest the basis or validity of this

Consent Order or its terms.

11, PARTIES BOUND

5. This Consent Order applies to and is binding upon U.S. EPA and upon
Respondents, their agents, successors and assigns. The signatories to this Consent Order certify
that they are authorized to execute and legally bind the parties they represent to this Consent
Order. Any change in the ownership or corporate status of the Respondents or of the facility or
site shall not alter Respondents’ responsibilities under this Consent Order.

6. Respondents’ participation in this Order shall not constitute an admission of
liability or of U.S. EPA’s findings or determinations contained in this Order except in a
proceeding to enforce the terms of this Order. Respondents agree to comply with and be bound
by the terms of this Order. Respondents further agree that they will not contest the basis or
validity of this Order or its terms. Respondents are jointly and severally responsible for carrying
out all actions required of them by this Consent Order.

7. Respondents shall provide a copy of this Consent Order to any subsequent owners
or successors before ownership rights or stock or assets in a corporate acquisition are transferred.
Respondents shall provide a copy of this Consent Order to all contractors, subcantractors,
laboratories, and consultants which are retained to conduct any work performed under this
Consent Order, within 30 days after the effective date of this Consent Order or the date of
retaining their services, whichever is later. Respondents shall condition any such contracts upon
satisfactory compliance with this Consent Order. Notwithstanding the terms-of any contract,
Respondents are responsible for compliance with this Consent Order and for ensuring that their
subsidiaries, employees, contractors, consultants, subcontractors agents and attorneys comply

with this Consent Order.
J3IN DEFINITIONS

8. Unless otherwise expressly provided herein, terms used in this Consent Order
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Order or in the appendices attached hereto and incorporated hereunder, the

following definitions shall apply:

“AOC” shall mean the Administrative Order on Consent entered into between the pames
on February 6, 2003, Docket No. V-W-03-C-730, and as amended from time to time, concerning
the groundwater removal action undertaken by Respondents in certain areas in the Pines Site. To
distinguish this Consent Order from AOC I, this Consent Order at times may be referred to as

“AOCTI, !

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.
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“Coal:Combustion Byproduéts™ or “CCB” shall mean the solid particles of non-- -
combustible material resulting from the combustion of coal including bottom ash and fly ash.

“Consent Ordet” shall mean this Administrative Order on Consent and all-appendices
attached hercto

-“Day” shall mean g calendar day unless cxpressly'stated tobea workmg day. “Workmg
day” shéll mean a-day other thar a Saturday, Sunday, or-Federal‘holiday. “In'‘computing any
period of time under this Consent Order, where the last day would fall on a Saturday, Sunday; or
Federal hohday, the petiod shall un unt11 thc close of busmcss of the next workmg day

* “Bffective Date” shall mean’ the ciate on which ﬂus Consent: (Drder is s1gned by the
Director of the Superfund D1v1510n U S EPA Reglon 5.

“Future Response Costs” shall meen all costs that are not arbm'ary, capricious or
otherwise inconsistent with the National Contmgcncy Plan, including, but not limited to, direct
and indirect costs, that the United States’incurs in reviewing, overséeing or developing the plans,
technical memoranda, reports and other items pursuant to this Consent Order, conducting
community relations, verifying the activities required by this Consent Order, or otherwise-
implementing, overseeing, or enforéing this Consent Order, including but not limited to, payroll
costs, contractor costs, travel costs, laboratory costs and the costs incurred to secure access

pursuant to Paragraph 42.
“Interest™ shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substa.ncc Superfund established by 26 U.S.C. Section 9507, compounded amlually on

October 1, of each year, in accordance with 42 U.S.C.'Section 9607(s). The apphcable rate of
- Interest shall be the rate in effect at the time the interest accrues., The rate of i interest is subject 1o

change on October 1 of each year.
“IDEM” shall mean the Indiana Department of Environmental Management.

. “National Contmvency Plah or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.8.C. Section 9605, codified at 40 CF.R. Part 300, and any amendments thereto.

“Parties” shall mean U.S. EPA and Respondents.

“Past Response Costs” shall mean all costs, including but not limited to direct and indirect
‘costs, that the United States incurred and paid at or in connection with the Town of Pines Site
through October 31, 2003, that are not arbitrary, capricious or otherwise inconsistent with the
National Contingency Plan, and that will not be reimbursed under the terms of AOC I,

“Respondents” shall mean Northern Indiana Public Servxce Company, Brown Inc., Ddalt
Corp., and Bulk Transport Corp.. -

: “Site” or “Pines Site” includes the area located in and near the Town of Pines in Porter
County, Indiana, as depicted in Exhibit A, and includes all locations where hazardous substances,
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pollutants or contaminants from the Site related to Coal Combustion Byproducts have or may
have come to be located.

“State” shall mean the State of Indiana.

“Statcment of Work” or “SOW” shall mean the statement of work for implementation of
the Remedial Investigation and Feasibility Study as set forth in Appendix A to this Consent Order
and any modifications made thereto as approved or modified by U.S. EPA in accordance with this

Consent Order.
. “Waste Material” shall mean 1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under Section 101(33) of

CERCLA, 42 U.S.C. § 9601.(33); 3) anty “solid waste” under Section 1004(27) of RCRA, 42
U.S.C. § 6903(27); and 4) any “hazardous substance™ under Indiana Statute IC 13-11-2-98 or

“hazardous waste™ under Indiana Statute IC 13-11-2-99,

“Work” shall mean all activities Respondents are required to perform under this Consent
‘Order.

IV. STATEMENT OF PURPOSE

9. . In entering into this Consent Order, the objectives of U.S. EPA and Respondents

a. - To determine the nature and extent of contamination at the Site and any
threat to the public health, welfare, or the environment caused by the release or threatened release
of hazardous substances, pollutants or contaminants related to Coal Combustion By-products
(“CCB”) at or from the Site, by conducting a Remedial Tnvestigation;

b. To collect data necessary to adequately characterize, for the purpose of
developing and evaluating effective remedial alternatives: (i) whether the city water service
extension installed pursuant to AOC I, as amended, is sufficiently protective of current and
reasonable future drinking water use of groundwater in accordance with Federal, State, and Local
requirements, (ii) any additional human health risks at the Site associated with exposureto CCBs,
and (iii) whether CCB-derived constltuents may be causing unacceptable risks to ecological

receptors;
c. To determine and evaluate alternatives for remedial action to prevent,

mitigate, control or eliminate risks posed by any release or threatened release of hazardous
substances, pollutants, or contaminants related to CCBs at or from the Site, by conducting 2

Feasibility Study; and

d. To recover Past Response Costs and Future Response Costs mcurred by
U.S. EPA with respect to this Consent Order.

10. Respondents shall conduct all activities under this Consent Order in accordance

43526-Rate Case
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vith CERCLA, the National Contingency Plan (NCP), 40 C.F.R. Part 300 and all applicable U.S. .

EPA guidance, policies, and procedures.
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¢y FINDINGS.OF FACT &

Based on availdble information, U.S. BPA makes the followmg ﬁndmgs of fact:-

1.

10.

A state-permitted landfill known as Yard 520 ownc:d by Ddalt Corp. and Operated by

"Brown, Iric. and located withifi the Piries Site; has received fly ash from Respondent

NIPSCO’s electnmty generating station in Michigan City, Indiana.

From May, 2000 to May, 2002, both W:S. EPA and IDEM conducted seunphnU of over
100 diinking water-wells in and ‘ardiind the*Town of Pines. Laboratory analysis of these

_-gamplés showed that drinking water wells at'ovet 30 homes and businesses ini the Pines
community have elevated levels'sf boron and/or molybdenum, which exceed Removal -
.Action Levels established in the “U.S. EPA Numeric Removal Action Levcls for

Contammated Drmkmg Water Sltes,” April 1997

Soil samples taken in res1dent1al areas of Pines during September, 2001, revealed elevated
levels of chromium and arsemc

}

Laboratory analysis of samples taken from ground water momtonng wells at Yard 520 by

‘U.S. EPA in May 2002 indicate elevated levels of boron and molybdenum.

Brown Ditch is a surface water body located adjacent to Yard-520, -Laboratory analysis of
surface water samples taken from Brown Ditch at locations upstream of Yard 520 show -
the. presence of boron in concentrations of 130 parts-per-billion (ppb), while boron is
present ifi conicentrations of over 13, 000 ppb in surface 'water samples taken from Brown
Ditch at 1ocations downstreainof Yard 520, Laboratory analysis of a sample collected as
tunoff from Yard 520 shows boron at a concentration in excess of 6,000 ppb.

CCB is known to contain detectable amounts of boron, arsesiic, molybdenum, and other

metals. Boron, molybdenum and arsenic are “hazardous substances” W1th1n the meanmg

of CERCLA.

On February 6, 2003 Respondents and U.S. EPA entered into AOC I pursuant to which
Respondents agreed to design and construct municipal water service to certain of the
businesses and residerices located in the Pines Site, which were identified by U. 8. EPA.

The work required by AOC I was undertaken and substantially completed by Respondents.
by December 1, 2003, so that two discrete neighborhoods within the Pines Site are
receiving municipal water service at this time.

The Respondents have agreed to expand the area to receive municipal water service
beyond the areas identified in AOC L. This expanded area is identified in an Amendment
to AOC I, which Amendment the parties are entering into concurrent with this Consent

Order.
The Respondents and U.S. EPA have dlscussed the need for further study of the soil,

sediment, surface water, and groundwater impacts in the area of the Site and Rc>pondents
have agreed to enter into this Consent Order so as to achieve such purpose.
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V. CONCLUSIONS OF LAW AND DETERMINATIONS

11.  Based on the Findings of Fact set forth above, and the Administrative Record
supporting this action, U.S. EPA has determined that:

2 The Site is a “facility”as defined in Section 101(9).of CERCLA, 42 U.S.C.
Section 9601(9).

b. The contamination found at the Site, as identified in the Findings of Fact
above, includes “hazardous substances” as defined in Section 101(14) of CERCLA, 42 US.C.
Section-9601(14), or constitute “any pollutant or contaminant” that may present an imminent and
substantial danger to public health or welfare under Section 104(a)(1) of CERCLA.

c. The conditions described in the Findings of Fact a;bove constitute an actﬁal
and/or threatened “release” as defined in Section 101(22) of CERCLA, 42 U.S.C. Section

9601(22).

d. Respondents are “persons” as defined in Section 101(21) of CERCLA, 42
U.8.C. Section 9601(21).

e. Each Respondent is a responsible party under Section 107(a), and is jointly
and severally Hable for performance of response action and for response costs incurred and to b°
incurred at the Site.

1. Respondent NIPSCO arranged for d1sposal of fly ash to Yard 520,
from NIPSCO’s Michigan City generating station, within the meaning of Section 107(a)(3) of
CERCLA, 42 1.5.C. Section 9607(a). '

- fi.  Respondent Brown, Inc. was the “operator” of Yard 520 and
Respondent Ddalt Corp. was the owner of the Yard 520 facility at the time of disposal of
hazardous substances at the Yard 520 facility within the meaning of Section 107(a)(2) of
CERCLA, 42 U.S8.C. Section 9607(a)(2).

. i Respondent Bulk TranSport Corp. accepted hazardous substances
for transport to the Yard 520 facility within the meaning of Section 107(a)(4) of CERCLA 42
U.5.C. Section 9607(a)(4). .

£ The actions required by this Consent Order are necessary to protect the
public health or welfare or the environment, or are in the public interest, 42 U.S.C. Section
9622(a), and if carried out in compliance with the terms of this Consent Order will be considered

consistent the NCP, as provided in Section 300.700(c)(3)(ii) of the NCP.

VI.  DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR

12, All work performed under this Consent Order shall be under the direction and
supervision of qualified personnel. Within 30 days of the Effective Date of this Consent Order,
and before the work outlined below begins, Respondents shall notify U.S. EPA in writing of the
names, titles, and qualifications of the personnel, including contractors, subcontractors,
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consultants and laboratories to be used in carrying cut'such work. The quéhﬁcatlons of the
persons undertaking the wotk for Respondems shall be siibject to'U.S. EPAs-review, for °
verification that sich persons-meet minimum te¢hnical background: and’expenence reqinirements.
This Conisent Ordcr is‘contingent'on Réspondernit’s demotistiation to V.S EPA'§ satisfactionthdt - -
Responcfents are qualified-to perform propetly” and: promptly the ‘abtions set forth'in this Consent
Order. ' TFUSEPA disapproves in writing of any-pefson’s technical qoalifications, Respondents
shall notify U:S. EPA of the identity-and qualifications ofithe replacement within 30 days of'the
written notice. If U.S. EPA subsequently disapproves of the replacement, U.S. EPA reserves the -~ -
right to terminate this Consent Order and to conduct a complete Remedial Investigation.and
F eamblhty Study, and to° seek reimburserient for costs and penalties from Respondents. During
the course of condiicting the Remedidl Inivestigation and Feasibility Study, Responderits shll
notify U.S. EPA in writing of any changes or additions in the personnel used to carry out such
work, providing their names, titles, and qualifications. U.S. EPA shall have the same right to
approve changcs and addmons to personne] ds it has hereundcr regardmg the untlal nouﬁca’aon

13, Documents mc:ludlntr reports, approva]s d1sapprovals and other correspondcnce'
which must be submltted under this Conserit Order, shall be sent in such manheér as agréed to'by
U.S. EPA arid the Respondcnts with submission by certified mail, return receipt requested, as the
method in absence of agreement on another method to the followmg addressees or t0 any other
addressees which the Respondents and U.S. EPA designate iri*writing:

a.  Documents tobe submitted to'U.S: EPA should be sent to U.S.EPA’s
Prolect Coordinator at the following address or at such electromc or other address as he directs:

Tim Drexler RPM
Superfund Division (SR-5])
US EPA, Region 5,

77 W. Jackson Boulevard
Chlcago Ilinois 60604

) b. Copies of documents submitted to U.S. EPA should be sent to the State at
the followmg address or at such electronic or other address as it directs:

Kevin Herron _
Project Manager ‘ ‘ i
Indiana Department of Environmental Management
100 North Sendte Ave,

P.O. Box 6015

Indianapolis, Indiana 46206

C. Documents to-be submitted to the Respondents should be sent to the
following address or at such electronic or other address as he directs:

Mr. Dan Sullivan
NiSource, Inc.

801 E, 86th Ave.
Merrillville, Indiana 46410
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14.  On or before the effective date of this Consent Order, U.S. EPA and the
Respondents shall each designate their own Project Coordinator. Each Project Coordinator shall
be responsible for overseeing the implementation of this Consent Order. To the maximum extent
possible, commutiications between the Respondents and U.S. EPA shall be directed to the Project
Coordinator in accordance with Paragraph 13 with copies to such other persons as U.S. EPA, the
State, and Respondents may respectively designate. Communications include, but are not limited
to, all documents, reports, approvals, and other correspondence submitted under this Consent

Order.

15.  U.S.EPA and the Respondents each have the right to change their respective
Project Coordinator. The other parfy must be notified in writing at least 10 days prior to the

change.

16.  U.S.EPA’s Project Coordinator shall have the authority lawfully vested in a
Remedial Project Manager (RPM) and On-Scene Coordinator (OSC) by the NCP, In addition,
U.S. EPA’s Project Coordinator shall have the authority consistent with the NCP, to halt any
" work required by this Consent Order, and to take any necessary response action when he
determines that conditions at the Site may present an immediate endangerment to public health or -
welfare or the environment. The absence of the U.S. EPA Project Coordinator from the area
under study pursuant to this Consent Order shall not be cause for the stoppage or delay of work.

17.  U.S. EPA shall arrange for a qualified person to assist in its oversight and review
of the conduct of the Work, as required by Section 104(a) of CERCLA, 42 U.8.C. Section
9604(a). The oversight assistant may observe work and make inquiries in the absence of U.S.

_EPA, but is not authorized to modify the RI/FS Work Plan or Statement of Work.

VIL. WORK TO BE PERFORMED

18.  Respondents shall conduct activities and submit deliverables as provided by the

_attached Statement of Work (“SOW™), which is incorporated by reference, for the development of
the RI/FS. The RUFS will be conducted consistent with CERCLA, the NCP, and the “Guidance
for Conducting Remedial Investigations and Feasibility Studies Under CERCLA” (U.S. EPA,
Office of Emergency and Remedial Response, October 1988) and additional appropriate U.S.
EPA guidance, as well as any additional requirements in this Consent Order. U.S. EPA will
provide any new or revised guidance published or disseminated during the conduct of the RI/FS
to the Respondents in a reasonable timeframe prior to the due date for submittal of appropriate
interim or final deliverables identified in the SOW. Respondents shall furnish all personuel,
materials, and services necessary for, or incidental to, performing the RI/FS at the Site, except as
otherwise specified herein. As specified in CERCLA. Section 104(a)(1), as amended by SARA,
U.S. EPA will provide oversight of the Respondents” activities throughout the RI/FS, including

. all field sampling activities. The Respondents shall support U.S. BPA’s oversight activities,

19.  Task 1: RIFS Site Management Strategy.

Within 60 days of the Effective Date of this Consent Order, Respondents shall
submit a Site Management Strategy as described in the attached SOW. Prior to developing a
specific plan for the RI, the Respondents and U.S. EPA will develop an approach for
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implementing the RI. This-approach will'be documented’in:a:Site‘Management Strategy, which

will serve as the basis for the development of the RVFS Work Plan, including the Field Sampling

Plan. The Site Management Strategy shall outline the approach ‘to"be used for conductmg the

RI/FS and’¢ontain-site backgmund information; a’ conceptual ‘site-model; data’ gap descnptlon and-+*
a management stratcgy‘for the site’ mvestlganon Respondents shall also 1dent1fy thc gcncral data“
rcquuements that may be nccessary to evaluate remedlal actmtles m the RI/FS*

20.-: Task 2 RI/FS Work Plan and Fleld Samuhn;z Plan

& Wlthm 60 days of U S EPA approval of the Sltc Managcment Strategy, the e
Respondents shall develop a RI/FS Work Plan including a Field Sampling Plan (FSP), as
described in the attached SOW. The’FSP-will.speéify the locations; hunibers, and types of
samples that will be collected dunng the RI to satisfy the identified data gaps and cover all RT
sample collection activities. ”Samphng data Will be sufficient to support the evaluatlon of
potential human health’and ecological risks, and sélect an appropnate remedy, if necessary ‘As’
set forthin ihie SOW, the RVFS Work Plan® wﬂl in¢hidé'a human‘health risk assessment work °
plan, ai ecologwal risk assesstent work pIan a'Quality Assurance'Projéct Plan (QAPP) a Healtb

and Safety Plan (HASP), and s Quahty Managcment Plan (QMP)‘ i

FITEEVIN

=k S EPA dftet reasondble opportumty forreview and comment by ]DEM
may: (a) approve, in whole or in-part, (b) quulre revisions t,(¢)-thodify in whole or in: part;ior
. (d) disapprove‘the’RVFS Work Plaiv in wholé'or in part: IfU:S:EPA requires-revisions,
Respondents shall submit a revised RI/FS Work Plan within 60 days of receipt of UiS/EPA’s
notification of the required revisions. Respondents shall implement the RI/FS Work Plan as
approved in writing by U.S. EPA ‘in accordarice'‘with the schedule-approved by-U.S. EPA. Once
approved, or approved with modifications, the RI/FS. Work Plan and any subsequent
modifications shall be. mcorporated mfo and become fulIy enforceable under this Consent Order.

21. Task 3 Sltc Charactcnzatton/Rcmedml InVesngatlon.

Following U.S. EPA approval or modlﬁcatlon of the RUFS Work Plan,
Respondents shall conduct the Remedial Ivestigation-according to the U.S. EPA approved RUFS
Work Plan, and the attached Stateménf of Work: Respondents shall complete the Remedial
Invcshgauon w1th1n the deadlines estabhshed by the RI/FS Work Plan

22. Task 4: Remedial Investlfzatlon Rep_o '

Within 90 days following the collection of the last field sample under the terms of
the RI Work Plan, Respondents shall submit a Remedial Investigation Report (“RI Report”)
consistent with the SOW and RI Work:Plan to U.S. EPA with a:copy.to IDEM. Data included in
the RI Report shall also. be submitted electronically according to U.S. EPA.Region 5
specifications. U.S. EPA, after reasonable opportunity for: review and comment by IDEM, may
(a) approve, in whole or in part, (b) require revisions to, (c) modify in whole or in part, or (d)

. disapprove the RI Report in whole or in part. If U.S. EPA requires revisions, Respondents shall
submit a revised RI Report w1thm 60 days after receipt of U.S. EPA’s notification of the requlred

revisions.
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23. Task 5: Human Health and Ecological Risk Assessment Reports.

Within 60 days after approval of the RI Report, Respondents shall submit a
Human Health Risk Assessment Report and Ecological Risk Assessment Report consistenit with
the attached SOW. U.S. EPA, after reasonable opportunity for review and comment by IDEM,
may: (a) approve, in whole or in part; (b} require revisions to; (¢) modify in whole or in part; or
(d) disapprove the Human Health and Ecological Risk Assessment Reports in whole or in part. If
U.S. EPA requires revisions, Respondents shall submit the revised Human Health and Ecological
Risk Assessment Reports within 60 days of receipt of U S. EPA’s notification of the required

revisions.

24.  Task 6: Identification of Remedial Action Objectives.

Within 30 days of approval of the Human Health Risk Assessment Report and the
Ecological Risk Assessment Report, Respondents shall submit a Remedial Action Objectives
Technical Memorandum consistent with the SOW to U.S. EPA with a copy to IDEM. Based on
the Human Health Risk Assessment Report and Ecological Risk Assessment Report, Respondents
shall develop Site-specific remedial action objectives. The Remedial Action Objectives
Technical Memorandum shall specify contaminants and media of concern, potential exposure
pathways and receptors, and an acceptable constituent level or range of levels (at particular
locations for each exposure route). The Respondents shall address and incorporate U.S. EPA’s
comments on the Remedial Action Objectives Technical Memorandum in the Alternatives

Screening Technical Memorandum described below.

25.  Task 7: Alternatives Screening Technical Memorandum. -

Within 60 days after receipt of U.S. EPA’s comments on the Remedial Action

Objectives Technical Memorandum, Respondents shall submit an Alternatives Screening
Technical Memorandum to U.S. EPA with a copy to IDEM. As provided in the SOW, the
Alternatives Screening Technical Memorandum shall present and summarize the development
and screening of the remedial alternatives. It shall include descriptions of technologies that were
gliminated from consideration and will provide the basis for their elimination. Preliminary
screening will be based on permanence, effectiveness, implementability, and order of magnitude
_ cost. The outcome of the alternatives screening will be a short list of alternatives which will

undergo detailed analysis in the FS. Respondents shall revise the Remedial Action Objectives in
accordance with U.S. EPA’s comments and include the revised Remedial Action Objectives
within the Alternatives Screening Technical Memorandurn, The Alternatives Screening
Technical Memorandum shall identify and assess a limited number of alternatives appropriate for
addressing the Remedial Action Objectives. The Alternatives Screening Technical Memorandum
shall document the methods, the rationale and the results of the alternatives screening process.
The Respondents shall incorporate U.S. EPA’s comments on the Alternatives Screening
Technical Memorandum in the Feasibility Study Report.

~26.  Task 8: Feasibility Study Report.

a. Within 90 days of U.S. EPA approval of the Alternatives Screening
Technical Memorandum, the Respondents shall submit to U.S. EPA, for review and approval, a

10
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FS Report.” As'provided in the SOW, the'Feasibility Study shall include a detailed analysis of the = -
alternatives that represent viable approaches to remedial action and shall incorporate U.S. EPA’s
comments on the Alternatives Screening Technical Memorandum. The detailed analysis consists
of an assessment of individual-alternatives against each of the nine: evaluatlon criteria: set forth'in

40 C.F.R:300.430(e)(9)(iii)’ and a comparatwe analysis that focuses upon the relatwe e
performance of each altcmatwe agamst those cntona S

r)

“h, ! U S. EPA dfter: reasonable opportumty for review and comment by H)EM,
may: (&) aﬁprove in whole or-in part, (b)-requiré revisions to;,:(c) modify in-whole-or in'part, or = *
(d) disapprove the Feasability Study-Report in whole or in'part. If U.S. EPA requires revisions,
Respondents shall submit-a revised Feas1b111ty Study Report Wlthm 60 days of recexpt of U S

EPA’s notlﬁcatlon of the rcqmred rewsmns v

1 iKY

27. Task- 9: Prg;ress @norts.

Respondents shall submit a monthly written progress report to U.S. EPA by the
15th Day-of the following'month, -beginning with the first full.calendar month after the Effective
Date of this Consent Order; until termination of this Consent Order, unless otherwise ditected in
writing by the RPM. The monthly reports shall describe all significant-developments during the
preceding'period, including the work performed,.copies of any draft-or validated data in electronic
form (text or PDF files for text and spreadsheets or databases for numeric data), and any problems
encountered, and developments anticipated during the next reporting period, including a schedule
of work to be performed, anuclpated problems and pldnned resolutions of past or antmpated

problems.

28.  Task 10: Communijf Relations and Technical Assistanoe. Plan.

U.S. EPA will prepare a Community Relations Plan for the Site, in accordance
with U.S, EPA guidance and the NCP. Respondents shall provide information supporting U.S.
EPA’s community relations programs. Within 30 days after a request by U.S. EPA, Respondents
shall submit to U.S. EPA, a Technical Assistance Plan-for providing and administering $50,000 of
Respondents™ funds to be used by a qualified commumity group to hire:independent technical
advisors to help interpret and comment on Site-related documents developed under this Consent
Order and through U.S. EPA’s issuance of the'Record of Decision (ROD). IfU.S. EPA
disapproves of or requires revisions to the Technical Assistance Plan, in whole or in part,
Respondents shall amend and submit to U.S. EPA a revised TAP that incorporates all of U.S.
EPA’s required revisions, within 14 days of receiving U.S. EPA’s comments. The TAP shall state
that Responderits will provide and administer any additional amounts needed, as more fully set
forth in the SOW, if the selected community group demonstrates such & need prior to U.S. EPA’s
issuance of the ROD. An eligible community group shall be: 1) a group of people who may be
affected by a release, or threatened release at the Site; 2)incorporated as a'nonprofit organization
for the purposes of the Site or otherwise established as a charitable organization that operates
within the geographical range of the Site and is already incorporated as a nonprofit organization;
‘and 3) able to demonstrate its capability to adequately and responsibly manage any funds.
awarded. The U.S. EPA shall solicit applications from eligible community groups. The U.S.
EPA shall identify all qualified groups from among the applications it receives. The Respondents

11
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shall select the community group to receive funding from among the group(s) identified by the
U.S. EPA. .

29.  Quality Assurance. Respondents shall assure that work performed, sampies taken
and analyses conducted conform to the requirements of the SOW, the Quality Assurance Project
Plan (QAPP) component of the U.S. EPA approved RI/FS Work Plan, and guidance identified
therein. Respondents will assure that field personnel used by Respondents are properly trained in
the use of field equipment and in chain of custody procedures. Respondents shall only use
laboratories which have a documented quality system that complies with ANSI/ASQC E4-1994,
“Specifications and Guidelines for Quality Systems for Environmental Data Collection and
Environmental Technology Programs,” (American National Standard, January 5, 1995) and “EPA
Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001) or
equivalent documentation as determined by U.S, EPA. U.S. EPA may consider laboratories
accredited under the National Environmental Laboratory Accredita’aon Program (NELAP) to

meet the quality system requirements.

30. All plans, reports, and other items required to be submitted to U.S. EPA under this
Consent Order shall, upon approval or modification by U.S. EPA, be enforceable under this
Consent Order. Neither failure of U.S. EPA to exptessly approve or disapprove of Respondents’
submissions within & specified time period, nor the absence of comments, shall be construed as

approval by U.S. EPA.

. 31.  Off Site Shipments. Respondents shall, prior to any off-Site shipment of
hazardous substances from the Site to an out-of-state waste management facility, provide written
notification to the appropriate state environmental official in the receiving state and to U.S. EPA’s
Designated Project Coordinator of such shipment of hazardous substances. However, the
notification of shipments shall not apply to any such off-site shipments when the total volume of

such shipments will not exceed 10 cubic yards.

) a. Respondents shall include in the written notification: (1) the name and
location of the facility to which the hazardous substances are to be shipped; (2) the type and
quantity of the hazardous substances to be shipped; (3) the expected schedule for the shipment of
the hazardous substances; and (4) the method of fransportation. Respondents shall notify the -
receiving state of major changes in the shipment plan, such as a decision to ship the hazardous
substances to another facility within the same state, or to a facility in another state.

b. The identity of the receiving facility and state will be determined by
Respondernts following the award of the contract for the remedial investigation and feasibility
study. Respondents shall provide all relevant information, including information under the
categories noted in paragraph 31.a. above, on the off-site shipments, as soon as practical after the
award of the contract and before the hazardous substances are actually shipped.

VII. MODIFICATION OF THE WORK PLAN

32.  Ifatany time during the Work, Respondents identify a need for additional data, a
memorandum documenting the need for additional data shall be submitted to the U.S. EPA
Project Coordinator within 30 days of identification. U.S. EPA in its discretion may provide

12
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comments on the memorandum; -

33.  Inthe event of conditions posing an immediate threat to human health or welfare
or the environment, Respondents-shall notify U.S. EPA and the IDEM 1mmed1ately In the event
of unantiéipated-or changed circumitances at the Site, Respondents shiall notify-theU.S.:EPA ™
Project Coordinator by telephone within 24 hours of dlscovery of the- unanticipated.-or changed
circumstances. In addition to the authorities in the NCP, in‘the eventthat U:S. EPA determines
that the immediate' threat or the unanticipated or'chariged-circumstances warrant changes-inthe - - *
SOW and RI/FS Work Plan, U.S. EPA' shall modify or amerid ‘the SOW and RIFS Work Plan.in
writing accordingly: Résponderitsshill perform the'SOW and RI/FS Work Plan as modified or

amended.

34,  U.S,EPA may detezmme that in- addmon to tasks deﬁned in the SOW and-initially
approved RUFS Work Plan, other additional work'may-be necessary to accomplish the objectives

of the RI/FS as set forth in this Consent Order, mcludmg the' SOWfor this RUFS. -U.S. EPA may
require that the Respondents petform theses résponse actions iniaddition to those required-by the

SOW andinitially* approved RIFS Work Plan, mcludmg any approved modifications, if it

determines that such actions-are necessary for 4 ' complete RI/FS: Respondents shall confirm their
willingtiess to penform the additional work-in' writing-to U.S. EPA within'30 days'of receipt of the

U.s. EPA request or Res;)ondents shall mvoke dmpute resolutlon S’L‘lb_] ectto U.S. EPA- resolutlon o

necessary. The additional' wotk-shall be completed accordmg to‘the: standards spec1ﬁcatmns and
schedule set forth or approved by U.S’EPA:in a written modification to'the SOW-and RI/FS
Work Plan or written SOW and RI/FS Work Plan suppletiient. U:S: EPA reserves the right to”
conduct the work itself at any point, to seek relmburscment from ReSpondents and/or to seek any

other appropnate Telief.

IX. FINAL PROPOSED PLAN, PUBLIC COMMENT, RECORD OF DECISION
ADMINISTRATIVE RECORD ’

" 35.  U.S. EPA retains responsibility for the prcparatxon and releasc to the public of the
Proposed Plan, the ROD, and the Administrative Record in accordance with CERCLA and the

NCP.
X ACCESS TO INFORMATION

36.  Respondents shall make presentations at, and participate in, coordination meetings
at the request of U.S, EPA during the initiation, conduct, and completion of the RI/FS. In
addition to discussion of the technical aspects of the RI/FS, topies will include anticipated
problems or new issues. Meetings will be scheduled as needed and-in accordance with the SOW.

37.  Upon request by U.S. EPA, Respondents shall provide to U.S. EPA, copies of all
documents and information within their possession or control or that of their contractors or agents .
relating to activities at the Site or to the implementation of this Consent Order, including, but not
limited to, samplmg, analysis, modeling, chain of custody records, manifests, trucking logs,
receipts, reports, sample traffic routing, correspondence, or other documents or information
related to the Work, Upon request of U.S. EPA, Respondents shall provide U.S. EPA with an

13
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electronic copy (in a commonly used format according to U.S. EPA specifications) of any data or
report generated during implementation of this Consent Order.

38.  Respondenis will verbaily notify U.S. EPA at least 15 days prior to conduciing
significant field events as described in the Statement of Work or U.S. EPA approved RI/FS Work
Plan. At U.S. EPA’s verbal or written request, or the request of U.S. EPA’s oversight assistant,
Respondents shall allow split or duplicate samples to be taken by U.S. EPA or its authorized
representatives of any samples collected by the Respondents in implementing this Consent Order.
All split samples taken by U.S. EPA shall be analyzed by the methods identified in the QAPP.
The results of the split sampling shall be provided to the Respondents in a timely manner.

39.  Atall reasonable times, U.S. EPA and its representatives shall have the authority
ta enter and freely move about all property at the Site and off-site areas where work, if any, is
being performed, for the purposes of inspecting conditions, activities, the results of activities,
records, operating logs, and contracts related to the Site or Respondents and their contractor
pursuant to this Consent Order; reviewing the progress of the Respondents in carrying out the
terms of this Consent Order; conducting tests as U.S. EPA or its authorized representatives desim
necessary; using a camera, sound recording device or other doctumentary type equipment; and
verifying the data submitted to U.S. EPA by the Respondents. The Respondents shall allow these
persons to inspect and copy all records, files, photographs, documents, sampling and monitoring
data, and other writings related to work undertaken in carrying out this Consent Order. Nothing
herein shall be interpreted as limiting or affecting U.S. EPA’s right of entry or inspection
authority under federal law. All parties with access to the Site under this paragraph shall comply
with all approved health and safety plans under the RI/FS Work Plan.

40,  The Respondents may assert a claim of business confidentiality covering part or all
of the information submitted to U.S. EPA pursuant to the terms of this Consent Order to the
extent permitted herein and by and in accordance with 40 C.F.R. Section 2.203(b) and Section
104(e)(7) of CERCLA, 42 U.S.C. Section 9604(e)(7). Information determined fo be confidential
by U.S. EPA will be given the protection specified in 40 C.F.R. Part 2 Subpart B. If no such
claim accompanies the information when it is submitted to U.S. EPA or if U.S. EPA notifies the
Respondents that the documents or information are not confidential under the standards of Section
. 104(e)(7) of CERCLA or 40 C.F R. Part 2, Subpart B, the public may be given access to such '
information by U.S. EPA without further notice to the Respondents. Respondents agree not to
assert confidentiality claims with respect to any data related to Site conditions, sampling, or

monitoring.
XI.  SITE ACCESS

41.  Ifthe Site, or any other property where access is needed to implement this Consent
Order, is owned or controlled by any of the Respondents, such Respondents shall, commencing
on the Effective Date, provide U.S. EPA, IDEM and their representatives, including contractors,
with access at all reasonable times to the Site, or such other property, for the purpose of

conducting any activity related to this Consent Oxder.

42.  Where any action under this Consent Order is to be performed in areas owned by
or in possession of someone other than Respondents, Respondents shall use their best efforts to
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obtain all necessary access agreements within 90 days after the Effective Date, or:as otherwise
specified in writing by the RPM. Respondents shall immediately notlfy U.S. EPA if after using

their best efforts they are unable to, obtain‘such- agreements. For purposes of this Paragraph “best
efforts” includes the: payment of reasonable sums‘of monéy in consideration of ‘the typé- and

degree of access needed to  perform actions under this Consent Order: ‘Respondents' shall dcscmbe Wi
in writing their effofts to obtainaceess. ‘U.S. EPA may then assist Rsspondents in gaining access, "

to the extent necessary to effectuate the activities described herein, using such meansasU'S. EPA -+ -+
deems appropriate. Respondents shall reimburse U.S. EPA. for all costs, including payment of
reasonable sums of money as described herein, -and’ attorney’s fees incurred by the United States

in obtaining such access, in accordance with the procedures in Sechon XIX (Paymcnt of

Respense Costs) e e SR, )
7 XL OTHERAPPLICABLELAWS
43 . Rcspondents shall comply thh all Iaws that are apphcable thn performmg the
RI/FS. A o
© xm: ~.R5cogb'i$R-Es'Ekvmow

44,  Allrecords and documents in Respondents possession that relate in any way to the
Site shall be presérved diiring the conduct of this ‘Consent Order and fora minimum of. 0 years
after commencement of construction of any remedial action, * After'this 10 ycarpcnod, the -
Respondents shall notify U.S. EPA at least 90 days before the documents are scheduled-to be
destroyed. If U.S. EPA requests that the documents be saved, the Respondents shall at no cost to
U.S. EPA, give U.S. EPA the documents or copies of thé documents.

XIV. DISPUTE RESOLUTION.

45.  Any disputes concerning activities or deliverables required under this Consent
Order, for which dispute resolution has been expressly provided for, shall be resolved. as follows:
If either Respondent objects to any U.S. EPA notice of disapproval or requirement made pursuant
to this Consent Order, Rcspondents shall notify U.S. EPA’s Project Coordinator in writing of their
objections within 14 days of receipt of the disapproval notice or requirement, -Respondents’
written objections shall define the dispute, state the basis of Respondents® objections, and be'sent
certified mail, return receipt requested. U.S. EPA and the Respondents then have an additional 14
days after U.S. EPA’s receipt of Respondents written objections to reach agreement. ‘In the event
that the parties cannot resolve the dispute, then the position advanced by U.S. EPA is binding,
unless Respondents request a determination by U.S. EPA’s Chief of the Remedial Response
Branch within 14 days after conclusion of the negotiation period. Respondents” request for a
determination by U.S. EPA’s Remedial Response Branch Chief shall include a written Statement
of Position ori the matter including, but not limited to any factual data, analysis or opinions
supporting that position and any supporting documentation. The Branch Chief’s determination is
U.S. EPA’s fina] decision. Respondents shall proceed in accordance with U.S. EPA’s final
decision regarding the matter in dispute, regardless of whether Respondents agree with the
decision. Ifthe Respondents either do-not agree o perform or do not actually perform the work in
accordance with U.S. EPA’s final decision, U.S. EPA reserves the right in its sole discretion to
conduct the work itself, to seck reimbursement from the Respondents, to seek enforcement of the
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decision, to seek stipulated penalties, and/or to seek any other appropriate relief.

46.  Respondents are not relieved of their obligations to perform and conduct activities
and submit defiverabies on the schedule set forth in the RI/FS Work Flan while a matter is
pending in dispute resolution. With respect to the disputed matter, stipulated penalties shall
continue to accrue from the first day of noncompliance but payment shall be stayed pending

resolution of the dispute.

XV. DELAY IN PERFORMANCE/STIPULATED PENALTIES

47.  Fot each day that the Respondents fail to complete a deliverable in a timely
manner or fail to produce a deliverable of acceptable quality, or otherwise fail to perform in
accordance with the requirements of this Consent Order, Respondents shall be liable for stipulated
penalties. Penalties begin to accrue on the day that performance is due or a violation occurs, and
extend through the period of correction. Where a revised submission by Respondents is required,
stipulated penalties shall continue to accrue until a satisfactory deliverable is produced. U.S. EPA
will provide written notice for violations that are not based on timeliness; nevertheless, penalties
shall acerue from the day a violation commences. Payment shall be due within 30 days of receipt

of a demand letter from U.S. EPA.

48.  Respondenis shall pay interest on the unpaid balance, which shall begin to accrue
at the end of the 30-day period, at the rate established by the Department of Treasury pursuant fo

30 U.S.C. Section 3717.
49.  Respondents shall make all payments by forwarding a check to:

U.S. Environmental Protection Agency
Superfund Accounting

P.O. Box 70753

Chicago, Illinois 60673

Checks should identify the name of the site, the site identification number, the account number,
and the title of this Consent Order. A copy of the check and/or transmittal letter shall be

forwarded to the U.S. EPA Project Coordinator.

50.  Stipulated penalties shall accrue in the amount of $500 per day, per violation, for
the first seven days of noncompliance; $1,000 per day, per violation, for the 8th through 14th day
. of noncompliance; $1,500 per day, per violation, for the 15th day through the 30th day; and
$2,000 per day per violation for all violations lasting beyond 30 days for the violations noted in

subparagraphs a and b below:

a, Respondents’ failure to submit any document specified in the Consent
Order (including the Statement of Work) in accordance with the Schedule set forth in the

Statement of Work and this Consent Order.

b. Respondents® failure to implement the work as prescribed in the Statement
of Work and the approved RI/FS Work Plan and Schedule.
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: 51.° Rc5pondents shall be lidble for stipulated penalties'in the amount of §500 per day
for the first week'or part thereof and‘$1,000 per day for each week or- part thereof thereafter for
failure to meet any other obhgatxon under thlS Consent Order ' ;

. 52 Respondents may dlspute U S EPA’s nght to: the stated amount- of penaltles by ----- SRR
invoking the dispute resolition procedures under Section X'V:hereiri.: Penalties shall acorue but

need not be paid diring the- dispute resclution period. If Respondents donot prevail upon"

resolution, all penalties shall ‘be due-to-U.S.;EPA :within 30:days of: resolutxon of the dxspute If

Respondents prevail upon resolution, no penalties shall be-paid. -

. 53, Inthe event that U.S. EPA provides for corrections to bc reﬂee'ted in thc next
deliverable-and does-not requiré resubmission of that deliverable, stipulated penalties.for that -
interim deliverable shall cease to-accrue-on the date of such decision by U:S, EPA.

54.  The stipulated penalties.provisions.do-not preclade U.S. EPA from pursuing any
other remedies or sanctions which are available to U.S. EPA because of the Respondents’ failure .
to comply with this‘Consent Order, including ‘but not limited to'conduct of all or part of the RI/FS
by U.S.’EPA: I addition'to stipulated petialties, U: S, EPA reserves the Tight to seék civil
pena.ltms ‘pursuant to Secﬁon 1221 of CERCLA for any violation for whlch a s’apu.lated penalty

is provided’ herein. ' '
XVL FORCE MAJEURE

55.  Respondents agree to perform all requirements of this Consent Order within the
time limits established under this Consent Order, unless the performance is delayed by a force
majeure. For purpose of this Consent Order, a force majeure is defined as any event arising from
causes beyond the control of Respondents, or of any entity controlled by Respondents, including -
but not limited to their contractors and subcoentractors, which delays or prevents performance of
any obligatién under this-Consent Order despite Respondents’ best efforts to fulfill the obligation.
Force majeure does not include financial inability to complete the Work or increased cost of

performance.

56.  If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Order, whether or not caused by & force majeure event,
Respondents shall notify U.S. EPA orally within 72 hours of when Respondents first knew that
the event might cause a delay. Within 7 days thereafter, Respondents shall provide to U.S. EPA
in writing an explanation and description of the reasons for the delay; the anticipated duration of
the delay; all actions taken or to be taken to prevent or mininize the delay; a schedule for
implementation of any measures to be taken to prevent or mitigate the delay or the effect of the
delay; Respondents’ rationale for attributing such delay to a force majeure event if they intend to
assert such a claim; and a statement as to whether, in the opinion of Respondents, such event may
cause or contr 1bute to an endangerment to public health, wélfare or the environment. Failure to
comply with the above requirements shall prechude Respondents from asserting any claim of force
majeure for that event for the period of tlme of such fallure to comply and for any additional

delay caused by such failure.
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57.  IfU.S. EPA agrees that the delay or anticipated delay is attributable to a force
majeure event, the time for performance of the obligations under this Consent Order that are
affected by the force majeure event will be extended by U.S. EPA for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligations affected
by the force majeure event shall not, of itself, extend the time for performance of any other
obligation. IfU.S. EPA does not agree that the delay or anticipated delay has been or will be
caused by a force majeure event, U.S. EPA will notify Respondents in writing of its decision. If
U.S. EPA agrees that the delay is attributed to a force majeure event, U.S. EPA will notify
Respondents in writing of the length of the exfension, if any, for performance of the obligations

affected by the force majeure event.

58.  Should Respondents carry the burden set forth in paragraph 54, the delay at issue
shall be deemed not to be a violation of the affected obligation of this Consent Order,

XVII. REIMBURSEMENT OF PAST RESPONSE COSTS

59.  Within 30 days of the Effective Date of this Consent Order, Respondents shall pay
to U.S. EPA $73,878.59 for Past Response Costs. Payment shall be made by certified or cashiers
check and made payable to “U.S. EPA Hazardous Substance Superfund”. Each check, or a letter
accompanying each check, shall identify the name and address of the party(ies) making payment,
the Site name, the EPA Region and Site/Spill ID Number INN000508071/B5V9, and the EPA

docket number for this action, and shall be sent to:

U.S. Environmental Protection Agency
Program Accounting and Analysis Section
P.O. Box 70753

Chicago, IL 60673

60.  The total amount to be paid by Respondents pursuant to paragraph 48 shall be
deposited in the Town of Pines Special Account within the U.S. EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response actions at or in connection with
the Site, or to be transferred by U.S. EPA to the U.S. EPA Hazardous Substance Superfund.

61. A copy of the check should be sent mmulta.neously to the U.S. EPA Project
Coordinator and Regional Attorney. )

XvII. REIMBURSEMENT OF FUTURE RESPONSE COSTS

62.  Respondents shall pay U.S. EPA all Future Response Costs not inconsistent with
the NCP. On a periodic basis, U.S. EPA will send Respondents a bill requiring payment that
- includes a standard Regionally-prepared cost summary, which includes direct and indirect costs
incurred by U.S. EPA and its contractors. Respondents shall make all payments within 30 days of

receipt of each bill requiring payment.
63.  Respondents shall make all payments by a certified or cashier’s check made .

payable to “U.S. EPA Hazardous Substance Superfund,” referencing the name and address of the
parties making payment and U.S. EPA Site/Spill ID number INN000508071/B5V9. Respondents

shall send checks to:
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.U.S. Environmental Protection Agency
. Superfund Accounting. S o
P.O.Box70753 =~ - T
Chicago, Ilhn01s 60673 o

64. " :'The total amount o bo pald by RcspOndents pursuant to Paragraphs 47,59, and 62 .
shall be deposited in the Town of Pines Special Account within the U.S. EPA Hazardous - ™ *
Substance Superfund.to-be.retained.and used to conduct or finance. response actions at or in

connection with the Site, orto.be uansferred by.U.S. EPA to thc U S.EPA Hazardous Substa.ncc .

‘Superfund,

,65;_ Coples of the transm1tta1 letter and check should be sent s:multaneously to the U.s.
EPA Pro;ect Coordinator and Regional Attorney. o g .

66.  Respondents agree to limit any disputes concerning costs to accountmg errors,
inconsistencies with the NCP, and whether the costs were arbitrary and capricious. Respondents
shall identify any contested costs.and the-bagis of their.objection, .-All undisputed costs shall be

remitted by Respondents in accordance:with the schedule set forth above. Disputed costs shall be, N

paid by Respondents into an escrow account while the dispute is pending. Respondents bear the
burden of estabhshmg anU;S. EPA accountmg ierror-or that:costs are inconsistentrwith the NCP.

.- sy

{
XIX. RESERVATIONS OF RIGHTS

67. Exccpt as. Spcmﬁcally provxded in, thls Con.scnt Ordcr, nothing. hercm shall hm1t
the power and authority of U.S..EPA or;the United States to take, direct, or; order all actions,

necessary ta protect public health, welfare, or.the environment or to prevent, abate or minimize an - -

actual or threatened release of hazardous substances, pollutants, contamipants, or: 011 or hazardous
or solid waste on,.at, or from the Site. Nothing in this Consent Order shall affect U. S EPA’s

removal authority or US.-EPA’s response. or enforcement authorities mcludmg, but, not lmuted to,

the right to seek injunctive relief, sﬁpulated penalties, statutory penalties, and/or pumtxve
damages. S . wye . -

68. - Except as Spectﬁcaﬂy prov1ded in thls Consent Order nothmg herein shall prevent
U.S.EPA from seeking legal or equitable relief to ‘enforce the terms of this Consent” Order

69.  Exceptas specifically set forth in this Consent Order, U.S. EPA also reserves the -
nght to take any other legal or equitable action as it deems appropnate and necessary, or to
require the Respondents in the firture to perform additional activities pursuant to CERCLA or any

other applicable law.

70.  The covenant not to sue set forth in Section XXI does not pertain to any matters
other than those expressly identified therein. Except as specifically provided in this Consent
Order, the United States and U.S.:EPA reserve, and this Agreement is without prejudice to, all
rights against the'Respondents with respect to all othermatters, including but net limited to:

a. Liability for faiture of Res;:tondents to meet a requirertlent of this Consent

Order including but not limited to.the ability to collect stipulated penalties assessed pursuant to
Section X VI of this Consent Order, and to seek penalties pursuant to Section 109 of CERCLA, 42
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U.S.C. Section 9609;

b. Liability for any Future Response Costs incutred at the Site that are not
reimbursed by the Respondents;

c. Liability for any costs incurred in the event that U.S. EPA performs the
RI/FS or any part thereof pursuant to Paragraph 70;

d. Liability for costs incurred or to be incurred that are not Past Response
Costs or Future Response Costs as defined in Sections XVIIT and XIX of this Consent Order;

e. Liability for injunctive relief or administrative order enforcement under
Section 106 of CERCLA, 42 U.S.C. Section 9606, excluding work satisfactorily performed under
the terms of this Consent Order;

f. Criminal lability; and

g Liability for démages for injury to, destruction of or loss of natural
resources, and for the costs of any natural resource damage assessments..

71.  U.S. EPA reserves the right to stop Respondents from proceeding further, either
temporarily or permanently, on any task, activity or deliverable at any point during the RI/FS.

" 72.  Inthe event that Respondents amend or revise a report, plan or other submittal
upon receipt of U.S. EPA comments, if U.S. EPA subsequently disapproves of the revised
submittal, or if subsequent submittals do not fully reflect U.S. EPA’s directions for revisions, U.S.
EPA retains the right to seek stipulated or statutory penalties; perform its own studies, modify
and/or complets the RI/FS (or any portion of the RUFS) under CERCLA and the NCP, and seek
reimbursement from the Respondents for its costs; and/or seek any other appropriate relief. '
Respondents may invoke the procedures set forth in Section XV(Dispute Resolution) to dispute
U.S. EPA’s determination that takeover of the Work is warranted under this paragraph. Costs
incurred by the United States in performing the Work pursuant to this Paragraph shall be
considered Future Response Costs that Respondents shall pay pursuant to Section XIX.
Notwithstanding any other provision of this Consent Order, U.S. EPA retains all authority and
reserves all rights to take any and all response actions authorized by law.

73.  In the event that U.S. EPA takes over some of the fasks, Respondents shall
incorporate and integrate information supplied by U.S. EPA into the final Remedial Investigation

Report and Feasibility Report if requested by U.S. EPA.
XX. COVENANT NOT TO.SUE

74.  Following satisfaction of the requirements of this Consent Order, Respondents
shall have resolved their liability to U.S. EPA for the work performed by Respondents pursuant to
this Consent Order. Respondents are not released from liability, if any, for any response actions
taken beyond the scope of this Consent Order regarding removals, other operable units, remedial -
design/remedial action of this operable unit, or activities arising pursuant to Section 121(c) of
CERCLA. Except as otherwise specifically provided for in this Consent Order, in consideration
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and upon Respondents’ payment of the Past Response Costs and Future Response Costs ‘specified
in Sections XVIII and XIX of this Consent Order, U.S. EPA covenants not to sue or to take _
administrative action against Respondents undér Sectlon 107(a) of CERCLA 42 US.C. Sectlon
9607(a) for recovery of Past Response Costs and Future Response Costs paxd by Respondents in

complete and satlsfactory performance by Respondents Thls cov«enant not to sue shall take effect”
upon recelpt by U.S. EPA of the payments required by’ Sectxon XIX for Future Response Costs.

XXI CON I'RIBUTION PROTECTION

3

7. The Parties: ‘agree that thu Respondents are‘entitled'to protecnon from conmbutlon S
actions or claims ds provlded by CERCLA Section-113(£)(2),'42U.S.C. § 961 3(t)(2) for matters
addressed in this Consent Order and the attached SOW. Excépt s provided in Paragraph 77,
nothing in this Consent Order precludes the United States or Respondents from assertifig any
claims, causes of action, or demands against any person nota palty to this Consent Order for
ndemnlﬁcatlon contribution or cost recovery, "

' rXXI;I'.;T COVENANTS‘NOT‘T’G s’UE BY RESPONDENTS'

76 Respondents covenant not to sue and agree not to assert any olauns or causes of
action agamst the United States or its contractors or employees; with respect to thie Work, Past
Response Costs, Future Response Costs, or thls Consent Order anludmg but not lnmted fo:

a. 'Any Uirect or indirect claim’for reimbursement from the- Hazardous Substance
Superfund established by'26°U.8.C. Section 9507, based-on Sections 106(b), 107, 111,112, or
113 of CERCLA, 82 U S. C Sections 9606(b)(2) 9607, 9611 9612, or 9613, or any other

provision of law;

b. Any claim arising out of response actions at or in connection with.the Site,
including any claim under the United States Constitution, the Indiana Constitution, the Tucker
Act, 28 U.S.C, Section 1491, the Equal Access to Justlce Act, 78 U.S.C. Section 2412, as
amended, or at common law* or

c. Any claim against the Umted States pursuant to Section 107 and 113 of CERCLA,
42 U.S.C. Section 9607 and 9613, relatmg to the S1te

77. Respondents shall bear their own costs and attorneys fees.

78.  Respondents’ hereby agree to toll any statute of hnntatlons defense that may apply
to any claim or cause of action by-th¢ United States or the State of Indiana for damages for injury
to, destruction of, or loss of natural resources, and for the costs of any natural resource damage
assessments until three years following the date U.S. EPA certifies completion of the remedlal

action (excluding opemtlon and maintenance actxvmes)
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XX111. OTHER CLAIMS

79. By issuance of this Consent Order, the United States and U.S. EPA assume no
liability for injuries or damages to persons or propeity resulting from any acts or omission 6f
Respondents. The United States or U.S. EPA shall not be deemed a party to any contract entered
into by Respondents or their directors, officers, employees, agents, successors, representatives,
assigns, contractors, or consultants in carrying out actions pursuant to this Consent Order:

80. . Nothing in this Consent Order shall constitute or be construed as a release from
any claim, cause of action or demand in law ot equity against any person, firm, partnership,
subsidiary or corporation not a signatory to this Consent Order for any liability it may have
arising out of or relating in any way to the generation, storage, treatment, handling, transportation,
release, or disposal of any hazardous substances, pollutants, or contaminants found at, taken to, or

taken from the Site.
XXIV. INSURANCE-

81 (a) At least 7 days prior to commencement of any work under this Consent Order,
Respondents shall secure, and shall maintain in force for the duration of this Consent Order,
Comprehensive General Liability (“CGL”)} and avtomobile insurance, with limits of $1 million
. dollars, combined single limit. Within the same time period, Respondents shall provide U.S. EPA
with certificates of such insurance and a copy of each insurance policy. In addition, for the
duration of the Consent Order, Respondents shall satisfy, or shall ensure that their contractors or
subcontractors satisfy, all applicable laws and regulations regarding thé provision of worker’s
compensation insurance for all persons performing the Work on behalf of Respondents in
furtherance of this Consent Order. If Respondents demonstrate by evidence satisfactory to U.S.
EPA that any contractor or subcontractor maintains insurance equivalent to that described above,
or insurance covering some or all of the same risks but in an equal or lesser amount, then
Respondents need provide only that portion of the insurance descnbed above which is not
maintained by such contractor or subcontractor.

82. At least 5 days prior to commencing any work under this Consent Order,
Respondents shall certify to U.S. EPA that the required insurance has been obtained by that

contractor.
XXV. INDEMNIFICATION

83.  Respondents shall indemnify, save and hold harmless the United States, its
officials, agents, contractors, subcontractors, employees and representatives from any and all
claims or causes of action arising from or on account of negligent or other wrongful acts or
omissions of Respondents their officers, directors, employees, agents, servants, contractors, or
subcontractors, in carrying out activities under this Consent Order. The United States shall not be
held out as a party to any contract entered into by or on behalf of Respondents in carrying out
activities pursuant to this Consent Order. Neither Respondents nor any such contractor shall be

considered an agent of the United States.
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"‘84.% The United States shall give Responderits notice of any claim for which the’ Uniited
States p]ans to seek indemnification pursuant to this Sectxon and shall consult with Respondents. ..
prior to settling the claim.

85.  Respondents waiveall ¢laims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arlsmg
from or on account of any contract, agreement, or arrangement between any one or more.of
Respondents and any person for performance of Work on or relating to the Site, including, but not'; *+
limited to, claims on account.of construction delays. -In.addition, Respondents shall indemnify
and hold harmiless the United States with:respect to any-and all clajms for damages or
reimbursement arising form or on account of any confract, agreement, or arrangement between
any one or more:of Respondents.and.any. person for:performance of Work on or relating to the
Site, including, but.not.limited to, claims on account of construction delays.

XXVI. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

86.  The Effective Date of this Consent Order shall be the date it is signed by U.S.
EPA.

87 This Consent Order may be amended by mutual agreement of U.S. EPA and

to sign amendments to the Consent Order

88. - No informal advxcc guxdancc, suggestions, or comments by U.S. EPA regarding
reports, plans, specifications, schédules, and any other writing submitted by the Respondents will
be construed as relieving the Respondents of their obligation to obtain such formal approval as
may be required by this Consent Order. Any deliverables, plans, technical memoranda, reports
(other than progress reports), specifications, schedules and attachments required by this Consent
Order are, upon approval by U.S. EPA, mcorporatcd into this Consent Order

XXVIL NOTICE OF COMPLETION

89.  Upon completion of the Work, Respondents shall provide the following
certification by a responsible official representing the Respondents. Each representative shall
make the following attestation: “I certify that the information contained in or accompanying this
certification is true, accurate, and complete.” For purposes of this Consent Order, a responsible
official is a corporate official who is in charge of a principal business function.

90.  When U.S. EPA determines, that all activities required under this Consent Order,
including any additional work, payment of Past Response Costs and Future Response Costs, and
any stipulated penalties demanded by U.S. EPA, have been performed, U.S. EPA will provide
Responderits with a notice of completion. This notice shall not, however, terminate Respondents’
continuing obligations required by this Consent Order, including those under Section XIV
(Record Preservation), Section XIX (Reimbursement of Future Costs) and Section XX

(Rsservahon of Rights) of this Consent Order.
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THE UNDERSIGNED PARTY enters into this Administrative Order on Consent in the matter of
the Pines Superfund Site.

FOR BROWN, INC.

Pthea o |
DATE Signature: // & /@A/ﬁ .
| , TR D). Browng

Name:
Title: ~ P
Address: 226 1. Of 1wy 20

Noebhicen Q'Lkz/i RN
& o/ :

THE UNDERSIGNED PARTY enters into this Administrative Order on Consent in the matter of
the Pines Superfund Site. .

FOR DDALT CORP.

7;101[ p?c\rc/l 2o
DATE ~

: Signature:
Name:
Title:
Address:

o 1
Ao SO
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THE UNDERSIGNED PARTY enters irito this Admmwtratlve Order on Consent m the matter of

the Pines Superfund Site.

I R e S

o
7 oi beke

FOR = BULK TRANSPORT CORP.
Slgnature ‘/ )4’ %@é 4@
Name: ™ I
Tlﬂg ! ) ‘—a—us el et — -
Addtess:™ 22m (44 (58 b 2.0
ﬂ\(»én..[' [= Yo QK/) 18
' s

THE UNDERSIGNEDPARTY: enters into this Administrative Order on Consent in the matter of

the Pines Superfund Site.

DATE

IT IS SO ORDERED AND AGREED

4-5 0y

DATE

FOR NORTHERN INDIANA PUBLIC
SERVICE COMPANY

Signature:

Name:

Title:

Address:

Lotk C fik

Richard C. Karl, Acting

Superfund Division Director .
U.S. Environmental Protection Agency:
Region 5
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THE UNDERSIGNED PARTY enters into this Administrative Order on Consent in the matter of

the Pines Superfund Site.

DATE

FOR " BULK TRANSPORT CORP.

Signature:
Name:
Title: -
Address:

THE UNDERSIGNED PARTY enters into this Administrative Order on Consent in the 'mz_atter of

the Pines Superfund Site.

March 29, 2004 .
DATE

1T IS SO ORDERED AND AGREED

4-5-0Yy
DATE \

FOR - 'NORTHERN INDIANA PUBLIC

SERVICE COMPANY

Signature: | M Z%/A{/M /

Name: Mark T. Maassel
Title: President., NIPSCO
Address: ‘A01 E. RAth Avenue

Merrillvile, TN 46410

R o e

Richard C. Karl,. Acting

Superfund Division Director

U.S. Environmental Protection Agency
Region 5
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" STATEMENT OF WORK FOR
REMEDIAL INVESTIGATION AND FEASIBILITY STUDY
AT THE PINES SITE

TOWN OF PINES, INDIANA

Purpose: This Statement of Work {(SOW) as part of the Administrative Order on Consent for
Remedial Investigation/Feasibility Study, Pines Site (AOC II), sets forth the requirements for
conducting a Remedial Investigation (Rf) and Feashbility Study (FS) at the Pines Site (the Site) in
the Town of Pines, Indiana. The objectives of the RI/FS are:

(a} To determine the nature and extent of confamination at the Site and any threat to the public
health, welfare, or the environment caused by the release or threatened release of hazardous
substances, pollutants or contaminants related to coal combustion by-products (“CCB") at or from
the Site or facility, by conducting a remadial investigation.

" (b) To collect data necessary to adequately characterize, for the purpose of develaping and

evaluating effective remedial alternatives:
i) Whether the water service extension installed pursuant to AOC | as amended is

sufficiently protective of current and reasonabie future drinking water use of
groundwater in accordance with Federal, State, and local requirements.
ii) Any additional human health risks at the Site assoclated with exposure to CCBs,

and
iii) Whether CCB-derived constituents may be causing unacceptable tlsks to

ecological receptors.

(c) To determine and evaluate alternatives for-remedial action to prevent, mitigate, control or
eliminate risks posed by any release or threatened release of hazardous substances, pollutants,
or contaminants related to CCBs at or from the Site, by conducting an FS.

The purpose of the Rl is to obtaln the data necessary to appropriately evaluate current and
potential future risks to human health and ecological receptors. The risk assessment evaluates
these risks. If risks are found to be unacceptable, the FS evaluates the merits of alternative

remedial technologies to address these risks.

The RIfFS will be conducted consistent with the “Guidance for Conducting Remedial.
Investigations and Feasibility Studies Under CERCLA" (U.S. Environmental Protection Agency
(USEPA), Office of Emergency and Remedial Response, October 1988) and additional
appropriate USEPA guidance, as well as any additional requirements in ACC |). USEPA will
-provide any new guidance, published or evolving during the conduct of the RIFS to the
Respondents in a reasonable timeframe prior to the due daté for submittal of appropriate interim

or final deliverables identified in this SOW.

Respondents shall furnish all personnel, materials, and services necessary for, or incidental to, ) ;
performing the RIFS at the Site, except as otherwise specified herein. As specified in CERCLA [
Section 104(a)(1), as amended by SARA, USEPA will provide oversight of the Respondents’ ‘ '
activities throughout the RIFS, inctuding all field sampling activities. The Respondents shall

support USEPA's oversight acfivities. ‘
|
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At the completron of the RI/FS,; USEPA will-be responsrble for'the:selection of asite’ remedy and™
will document this selection in a Record of Degcision (ROD). The selected remedy will meet thes
following criteria (specrf ted in CERCLA Section 121) -to.be protective of human health and the

envrronment"to be'i n complrance with,*orinclude a"Walver of, appllcable orrelevarnt-and e we
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approprlate requrrements of other laws to'be’ cost«effectlve to utllize: permanent solutions: and L

alternative treatment technologies ar resource recovery technologles 16 the maximum extent
practicable; and fo-address the- statutory" preferénce for tréatmeiit-as-a-prihclpal élement.

Background: “Molybdenum*and Boron*have'béen détected'in groundwater samples from some

domestic drinking water wells located in a section of the Town of Plnes Indianas"The=" I

concentrations above Removal Action Levels (USEPA, Office of Solid Waste and Emergency

Response, “Numeric Removal Actibis Levels‘at Contaniinated Brinking Water Sites,” April; 1997). s

have been attributed to CCBs, in particular, fly ash. Fly ash was disposed at a Restricted Waste
Site known as Yard 520, and may also have been used as fill in areas of the Pines Site-butside -
Yard 520. A Removal Action has been lmplemented to connect certain residences to the

municipal water supply Pursuant {6°A0C, as'amended;additichal-humanhéalth risk reduchon e

~measures wrﬂ be undertaken by the Respondents as'follows: to-provide bottled water-as-an -~
interim measure, andTE extend the munrcrpal servrce to aﬁronal resrdences as part of.a'final =

remedy.

Maps of the Slte"and‘the extent of’the prOposed lnterlm Human Health Measures are: attached to..
AOC I and to thrs SOW o o . : s

toar

The Yard 520 Restricted Waste Site opérates under: ~permitsissued by the-indiana:Department of ..

Environmental Management (IDEM). Yard 520 will be closed under the direction of IDEM in
accordance with its permrts closure plans,“and’IDEM regulatrons rmposrng post—closure care-
reqmrements for restrlcted solrd waste faollrtres L me R .

Scope: The tasks to be completed i thrs statement of work for the RIFFS lnclude

[

QTR I 1 ~ i

Task 1: 'RIIFS Site Management Strategy
Task 2: RIIFS Work Plan and’ Fleld Samplmg Plan
" Task 3: Remedial lnvesttgatron ’ '

Task 4: Rl Repor{ " :
Task & Human Health and Ecological Risk Assessments and Reports

Task 6: Identification of Remedial Action Objectives

Task 7: Development and Screening of Altematlves

Task 8: FS Report "

Task 9; Progress Reports :

Task 10: Community Relafions‘Support and Technical Assistance Plan -
Task 11: Project Meetings

=

Task 1: RIFS Site Management Strategy

Within 60 calendar days of the effective date of AOC I, Respondents-shall submit a draft Site
Management Strategy. Prior to developing a specific plan for the RI, the Respondents and

coaottr E S A T
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USEPA will develop &n approach for Implementing the RI. This approach will be documented in a
Site Management Strategy. This will serve as the basls for the deve|opment of the RIFFS Work

Plan, including the Field Sampling Plan.

The Site Management Strategy shall outline the approach to be used for conducting the RIFFS
and contain slte background information, a conceptual site model, data gap description, and a
management strategy for the site investigation. The site management strategy will be discussed
among the USEPA and the Respondents during at least one meeting prior to submission.

Respondents shall also identify the general data requirements that may be necessary to evaluate
remedial activities in the RIFFS

The Site Management Strategy shall include the following information:

1.1 _Site Backaground

Before planning the RI/FS activities, the Respondents shall thoroughly compile and review all
available Site data. Specifically, this includes.presently available data relating to the location,
varieties and quantities of hazardous substances associated with CCBs at the Site, past disposal
practices, and the results of previous sampling activities, including analytical data packages from
residentiai well sampfing conducted by USEPA, the U.S. Geologlecal Survey (USGS), IDEM
and/or others. USEPA will make available their files on the site for Respondents review.
Examples of existing information about the Site include Site Investigation Reports, Prefiminary
Assessment Reports, Site Inspection Reports, the HRS Scoring Package, USGS regional
studies, historical aerial photography, IDEM monitoring wells, etc.

The available information will be summarized and will be used to develop a preliminary
conceptual site madel, which will describe the following aspects of the site conditions: location
and character of potential sources, description of the use/deposition of CCB materials in the area
(thickness, locations, types), description of the geologic and hydrogeologlc systems, description
of the Brown Ditch watershed, groundwater-surface water interactions, identification of

. contaminants of concern, distribution of CCB-related constituents in soil, groundwater, sediment,
and surface water (and other media, if known), fate and fransport of CCB-related constituents in -
all media, potential receptors, and potential exposure pathways. The prellmmary conceptual site
mode| will serve as the basis for evaluating data gaps ahd scoping the RIfFS activities.

1.2 Data Gap Descripfion

Based on the preliminary conceptual site model, data gaps will be identified which will outfine
information that is needed to meet the RI/FS objectives listed above. The data gap description
will be used in Task 2 to determine the data that is to be obtained during the RIFFS.

1.3 Site Management Strategy

The site management strategy will be a general outline of the approach to be taken during the
RI/FS. Plans for preliminary ash characterization, screening level risk assessments and

hydrogeological approaches will be outlined.
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Task 2: RI/FS Work Plan and Freld Samplmg Plan

Wlthln 80 days of USEPA approval of the Slte Management Strategy, the Respondents shall
develof.a draft’ Rl/FS Work’ Plan lncludrng a Fleld Samplrng Plan (FSP), asdescribed-in™
“"Guidance for Conductmg Remedlal lnvestlgat!ons and Feaslblllty Studres Under CERCLA" ’
October, 1988. The FSP wlll speclfy the Iocatlons numbers and types of sampi.s that’ WIll be
collected dunng the Rl to salrsfy the ldentlr e data gaps and cover all R sample collection™ ™
activitiés. Sampllng data Wlll be sul‘flment to support the evaluatlon of potenllal hurian health and
ecological nsks and select an appropnate remedy, if necessary The RllFS Work Pian will”

lnclude a human health rlsk assessment work plan and’ an ecologlcal nsk assessment work plan.

- CEeed

The RI/FS Woark Plan shall also contaln the Quallty Assurance Prolect Plan’ (QAPP) Health and
Safety Plan (HASPY, and’ Quallty Management Plan’ (QMP) as described below. "~

2.1 Field Samplinc'LPré" '

analytrcal achvitigd’ are conducted in accordance wlth technlcally acceptable protocals and: that
the data meet the Slte-specmc data qualrty obJectNes (DQOs) Al sampllng and andlyses™
performed shall conform to USEPA direction, approval and guidance regardmg samprng quallty
assurance/qua]rty control (QA/QC) data valldatzon and &hdin of custody procedures

LA

The USEPA and Respondents recognlze that there may ‘be potentlal ‘sources for the CCB-related
constltuents oher than fiy ash, both Ratural and anthropogemc “The Rl may incl ude the

identification of these other sources.

Upon request by USEPA the Respondents ghall allow USEPA or'its authorized representatives
to take spiit and/or dupllcate samples of any samples collected by the Respondents-or thelr

contractors or agents The Respondents shall notify” USEPA not less than 15 business days in
advance of any sample collectlon actlvlty USEPA shall have the nght to take eny addltlonal

sam ples that it deems necessary

The Respondents shall submit draft and final verslons of the FSP according to the schedule in the ,
Order and attached to this SOW. o ;
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Descriptions of the following activities will be included in the FSP as appropriate:

1.

Characterization of CCB materials. The Respondents shall include a program to
characterize the nature of the CCB materials located within the Site. The
characterization wiil Include an evaluation of the different types of materials (e.g., fly ash,
bottom ash, etc.), the location, thickness, and approximate age of the CCB materials (if
possibie), the potential for releases within and from the Site through suiface water,
sediment, and dust, and potential risks related to exposure to the CCB materials. Direct
chemical analysis, leaching tests, in vivo and/or in vitro bioavailability studies, analysis of
particle size distribution for ash materials, and CCB-specific screening level human
health and ecological risk assessments may be used to evajuate potentlal for releases
and potential risks. The screening risk assessments wlll be used to determine the need
for a detalled evaluation of the distribution of CCB materials at the Site. This evaluation
would be based on the review of historiqal air photos, mapping and/or sampling.

Hydrogeologlc Investigation. The FSP shall include a detailed hydrogeologic
characterization to evaluate the nature and extent of CCB-derived constituents in
groundwater, and their fate and transport in the groundwater system. The
characterization will include instalfation of wells, water level measurements, groundwater
sampling, hydrageologic testing, and evaluation of groundwater-surface water
interactions. The hydrogeolagic evaluation may Include characterization of seasonality in
groundwater conditions and/for changes over time, either of which may require several
monitering events over a longer periad of time. A numerical groundwater model may be

" used to ald in guiding Investigation activities and interpreting results. If used, the model

will be identified in the RI/FS Work Plan or a subsequent technical memorandum to the
USEPA for approval prior to use. :

Residential Well Testing. Based on the site hydrogeology and available water quality
data, the Respondents shall [dentify a subset of residential wells outside the water
service extension area for targeted sampling of CCB-derived constituents. This well
sampling wlll complement the hydrogeologic Investigation described above and will
provide a more direct evajuation of current exposure of residents to groundwater. Details
of the sampling and analysis of the well samples will be described in the FSP.

Surface Water Investigation. The RI/FFS Work Plan and the FSP shall include a detalled
charactzrization to evaluate the nature and extent of CCB-derived constituents in surface
water and sediment, and their fate in these media. The characterization will Inciude
installation of surface water gauges and collection of surface ' water levels, streamflow
measurements, and surface water and sediment sampling. The surface water

tnvestigation will be used to support both the hydrogeologic and ecological evaluations.

Soil Investigation. The characterization of CCB-derived materials will include surface and.
subsurface materials. The RI/FS Work Plan and the FSP wlll include a detailed
description of the sampling to be performed. The characterization will include sampling
of surface and near-surface CCB materials and undisturbed soils. Sampling will be
sufficient in location, type, and number of samples to provide a stalistically defensible
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value for background concentratron of the constrtuants m the area sorls as approved
the FSP.

6. Air Pathway Evaluation. The RI/FS Wark Plan and FSP shall include a detailed
. methodology to evaluate the potentral for' CCB—derlved ctmstrluents tore-suspend in’ ‘thg*
alr. The RIIFS Work Plan and'FSP wrll rdenﬂfy models to'be- used to'evaluate this’
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pathway If modeling results lndrcate the need for alr samplmg, a memorandum detarlrng B

-a sampllng plan will be submltted to® USEPA for approval

7. _Ecologroal Investlgahon The Respondents shall inéiude an ecologrcal mvestrgafron to
* assess the lmpact ’ro aquallc and terrestnal ecosystems that may have been affected by
: the CCBs at the Srte Tl hese ecosystems |nclude'Brown Ditch, the indiana Dunes -

' 'Natlonal Lekeshcvrn and any other nvers lakes ponds ‘cresks andlor wetlands that are ‘or -

“may be’ rrnpacted by the Srle Ecologroal resowces wlll be mventorred mcludlng the”
"hydrologro systern; the nature of the Vegelatron and habrtats ‘and available rnformallon -
regarding potential sensitive ecologloal receptors The'evaluation shall includea - o
program_ to determine the rmpaots from the Site on surface water, groundwater soll,
sedlments and the ﬂoodplaln of Brown Dltch and any other river, like, stream pit pond

and/or wetland rncludlng the’ |nd|ana Dunes NatronaILakeshore that may be” lmpacled’ -

by CCB—derrved consiituents at the Srte The program may inciude the colleotron of *
background surface water, sedrment and/or floodplaln samples for (1sg in determmrng
whether any CCB constitiienits detected in‘these media are related to° Iocal ‘andfor
_regianal background conditions. The RI will include, as appropnate an evaluation of
toxicity; an assessment of endpoint organlsms relevant exposure pathways an
'evalua’uon of potentral ecologrcal rrsk "@nd‘an assessment of ecologrcal concems. The RI
will also lnclude as appropliate, addmonal field work (e g., toxrcrty testrng, brologlcal
surveys, bioaccumulation collections, etc.) needed to supportthe assessmefit The
Respondents shall conduct the ecological investigation and assessment in accordance

. with USEPA guidance, Including “Ecological Risk Assessment Guidance for Superfund:
Process for Designing and Conduchng Ecologrcal Rlsk Assassments" (June 5 1997

EPA 540°R-67-006).

PR

B. .Evaluate and Documentthe Need for Treatabll ity Studres If the- Respondents or USEPA
'frdentrfy polentral remedral actions’ that irvolve lreatmenl the Respondents ‘shall peiform
treatabrlrly studres unless the’ Respondenls satrsfactorily demonstrate to'USEPA'that
such studres are “not needed When lreatabﬂrty studies are needed the Respandents
shall plan mmal treatabllrty testlng actrvrtles (such as research and study design) to occur
concurrently wrth Srte characlerrzatron achvlﬂes The resuhs of the treatabllrty testing will

" be documented in a Teohnrca] Memorandum

2.2 Quality Assurance Project Plan (QAPP)

The Respondents shall prepare a Site-specific QAPP covering sample analysis and data handling
for samples collected during the RI, based on AOC Il and guidance provided by USEPA. The
QAPP shall be consistent with the requrrements of the USEPA Contract Lab Program (CLP) for
labaratories proposed outside the CLP. The Respondents shall follow the USEPA Region 5
Superfund Division Model QAPP guidance to prepare the QAPP. The QAPP wilt be prepared in

(:.;‘ ..
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accordance with "EPA Requirements of Quality - Assurance Project Plans (QA/R-5)* (EPA/240/B-
01/003, March 2001) and "EPA Guidance for Quality Assurance Project Plans (QA/G-5)"
(EPA/BO0/R-98/018, February 1998).

The Respondents will demonstrate, in advance to USEPA's satlsfaction, that each laboratory it
may use is qualifled to conduct the proposed work. This includes use of methods and analytical
protocols for the chemicals of concern in the medla sampled within detection and quantification
limits consistent with both QA/QC procedures and DQOs approved in the QAPP for the Site by
USEPA. The laboratory must have and follow an approved QA program, If a laboratary not in
the CLP Is selected, methods consistent with CLP methods that would be used at this Site for the
purposes proposed and QA/QC procedures approved by USEPA will be used, The Respondents
shall only use |aboratories which have a documented Quality Assurance Program which complies
with ANSI/ASQC E-4 1994, "Specifications and Guidelines for Quallty Systems for Environmental
Data Collection and Environmental Technology Programs,” (American National Standard,
January 5, 1995) and "EFA Requirements for Quality Management Plans (QA/R-2)" (EPA/240/B-
01-002, March 2001) or equivalent documentation as determined by USEPA.

Upon request by USEPA, the Respondents shall have,such a laboratory analyze samples
submitted by USEPA for quality assurance monitoring. The Respondents shall provide USEPA
the QA/QC procedures followed by all sampling teams and laboratories performing data collection
andfar analysis. The Respondents shall also ensure the provision of analytical tracking
information consistent with OSWER Directive No, 9240.0-2B, “Extending the Tracking of
Analytical Services to PRP-Lead Superiund Sites."

The Respondents shall participate in a pre-QAPP meeting or conference call with USEPA: The
purpase of this meeting or conference call is to discuss QAPP requirements and obtain ariy/

clarification needed to prepare the QAPP.

2.3 Health and Safety Plan (HASP)

The Respondents shall prepare a HASP that conforms fo their health and safety program and
complies with the Occupational Safety and Health Administration (OSHA) regulations and
protocols outlined in Title 29 of the Code of Federal Regulations (CFR), Part 1910. The Health
and Safety Plan shall include the 11 elements described in the RI/FS Guidance such as a health
and safety risk analysis, a description of monitoring and personal protective equipment, medical
monitoring, and Site control. USEPA does not "approve” the Respondent's HASP, but rather
USEPA reviews it to ensure that all the necessary elements are included, and that the plan
provides for the protection of human health and the environment, and after that review provides
comments as may be necessary and apprbpriate. The safety plan must, at a minirnum, follow the
USEPA's guidance document “Standard Operating Safety Guides” (Publication 9285.1-03, PB92-

963414, June 1892).

2.4 Quality Management Plan (QMP)

All work performed under this Consent Order shall be under the direction and supervision of
qualified personnel. Respondents shall notify USEPA in writing of the names, litles, and
qualifications of the personnel, including contractors, subcontractors, consultants and laboratories
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to be used in’ carrylng ‘but Such ‘work. With- respect to-any proposed contractor, the Respohdents
shall demonstrate‘that thie proposed contractor fias & qualrty system'which-complies with " = 7 e
ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for'Environmental Data
Collection and Enwronmenta( Technology Programs {American National Standard, January §,

1995}, by submlitmg a'copy-ofthe’ proposed contractor's' Quality’‘Managenient:Plan-(QMR)# The:._.

QMP should be*prepared in‘accordance with**EPA - Requlrements'for‘Quahty Management Plans -
(QA/R-2)" (EPA/240/B-01/002, March 2001) or equivalent documentation as determined® Py 7w
USEPA. The quahf ications of the persons undertaklng the work for Respondents shall be sub;ect

to USEPA's review, for venfcat:on that such persons meet mlmmum techmcal background and

expenence requirements.

2.5 Schedule

B A L oo I LN = e e T e e e

The RIFS Work Pian ‘and FSP-shallincluds’ a schedule which identifies tlmmg for inifiation-and
completion’ of the RI/FS fasks identified inthe Work Plan: The-schedule'in-the Work Plan(s) wrll
specify when the final field samplmg effort rs expected to be comp1eted The timmg “of- any

deliverables will also'be specifiet:s ™« “e s T it T bl s g

Task 3: Remedlal lnvestlgatlon (RI)

..... BN . - s .
. 3 v . . .1,. . A

a .
e T e R S RS R S

Respondents shall candiict thé Rl accord]ng to the‘USEPAapproved 'RIFF S Woik: Plan FSP and
schedule Respondents shall coordmate activities'with USEPA's'Remedial'Preject Manager

(RPM). Respondents shail provlde thé' RPM: wlfh alf Iaboratory data |n electromc form both in

draft and once val(datjon has been completed ’ w

SERE I e N

[t may be necessary for the Respondents to perform a second phase of RI activities to meet the
objectives ofthe RIFS. ifttils becorhes‘the case, the’ Respondents will submit to the WSEPA. for
approval an"amendment fo the RIFS Work Plan which outlmes the additionaf work-to be

performed and an amended schedule

Task 4: RiReport™ -
Within 90 calefdar days folléwing-collection of the final field sample-as-specified-in the schedule

In the FSP (see Section 2.5 above), the Respondents shall submit to USEPA, for review, a draft

RI Report presenting all of the data collected during the Rl. The Rl Report shall be consistent

with AOC Il and this SOW. The Respondents shali refer to Section 3:(especially-Table3-13) of

the RIFFS Guidance for an outline of suggested'RI Report format and the RI-Report contents.

The RI Report will present the site characterization, including site description and background,”
previous removal actions, a description of the physrcal systems (geology, groundwater, surface
water bodles, CCB materials, etc.), nature and extent of CGB-derived constituents in groundwater _
and other media that may be impacted, potential receptors of CCB materials, and the fate and
transport of CCB~derived canstltuents. This information will be compiled to form a conceptual

model of the Site which will serve as the basis for the human health and ecological risk

assessments.

Components to be included in the Ri report are described below.
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4.1 Executive Summary. The Executive Summary shall provide é general overview of the
contents of the RI Report. 1 shall contain a brief discussion of the Site and the current and/or
potential threats posed by condltions at the Site.

4.2 _Site Description and Backaround. The Site description includes current and historical
information. The types of information to be included, where available and as appropriate, are
provided in Section 3 of the RI/FS Guldance.

4.3 Previous Removal Actions. The RI Report shall describe any previous removal and
remedial actions af the Site and nearby areas. Previous information shall be organized as

follows:

»  The scope and objectives of the previous removal and remedial action(s).

* The nature and extent of hazardous substances, pollutants, or constituents treated or
controlled during the previous removal and remedial action(s) (including all monitoring

. conducted). ‘

x " The technologies used and/or treatment levels used for the previous removal and

remedial action(s).

4.4 Description of Physical Systems. The Rl Report shall present the characterization of the
physical system in which the CCB materials are located and in which they may migrate. The
description of the physical system is necessary to understand the current and potential future
distribution of CCB-derived constituents as it may affect potential risks. Aspects of the physlcal
system may include: geology, hydrogeolagy, groundwaternsyrface water interactions, hydrology
of the Brown Ditch watershed, characterization of the CCB materials, and ecological resources.

4.5 Nature and Extent of CCB-Derived Constituents. The Rl report shall déscr.ibe the CCB-

derived constituents present in groundwater and any other impacted media, and their distribution
in those media,

4.8 Analytical Data. Available data will be provided, including, but not'limited to, results of
sample collection from soil, groundwater, surface water, sediments, and air. Historical data gaps
that were identified, and the measures taken to develop all necessary, additional data will be

discussed.

4.7 Groundwater Fate and Transport. The Rl report will discuss the potential migration of CCB-
derived constituents in groundwater and other impacted media along with the fate of these
constituents in environmental media.

4.8 Potential Receptors. The potential receptors of the CCB-derived constituents shall be
identified. ' ’

Task 5: Human Heaith and Ecological Risk Assessments and Reporis

Within 60 days of USEPA approval of the Rl Report, the Respondents shall submit to USEPA, for
review and appraval, a draft Human Health Risk Assessment Report and a draft Ecological Risk
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AssessmentReport. The data collected during. the Riwlll be used as the basrs to- evaluate
potential risks to human health and ecologrcal receptors at lhe Srte o

5.1 Human Health Risk Assessment

. Respondents shall conduct a htimian health risk- assessmentthat focuses on the ‘evaluation of

current and future risks fo persons coming into contact with on-site’hazardous substances or
constituents as well as risks to the nearby residential, recreational and mdustnal worker

populations-from exposure fo-hazardous: substances or-constifuents‘in groundwater “sails; -

sediments, surface water, air, and ingestion of contammeted organisms'in’ nearby, lmpacted
ecosystems. The human health risk assessment shall define central tendency and reasonable

maximum estimates 6f exposure for current land Use condifions-and teasonable fufire landuss +

conditions. The human health risk assessment shall use data from the Site and nearby-arsasio-
identify the constituents of potentlal concern (COPC), provide an estimate of how and to what
extent human receptors mlght be exposed'to these COPCs, and' provrde an assessment of (he
health effects assoclated with these COPCs. The human healthfisk assessment shall- assess
potential human health risk rf no cleanup actron Is taken at the Srte

esy?,

Respondents shall conduct the human health risk assessment in accordance with USEPA

T TRees vE g mplapee e, aieedl s v
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gmdance rncludlng, ata mmlmum “Risk Assessment Guidance for Superfund (RAGS), Volume | - -

Human Health Evaluatlon Manual (Pert A lntenm Final (EPA =540-1:88-002), OSWER Directive

9285. 7-01A December1 1989 and *Risk Assessment Guidance for Superfund (RAGS), Voluime

| - Human Hedlth’ Evaluatlon Manual (Part D, Standardized Plannlng, Reporting, ‘and’ Review-of
Superfund Risk Assessments) interim, (EPA 540-R-97-033), OSWER' 9285,7-01D, Jariusry;

1898.

Respondents shall alse conduct the human health risk assessment In accordance with the
following addifional gurdance found In"the’ followlng USEPA Office of Solld Waste and

Emergency Response (8] SWER) dlrectrves

1) "Clarification to the 1894 Revised Interim Soil Lead Guidance for CERCLA Sites and
RCRA Corrective Action Facilities,” OSWER Directive 9200.4-27;'Augist, 1998

2) *Soil Screening Guidance; Technical Background Document,” OSWER Directive 9355.4-
17A, May 1, 1986 and 'Supplemental Guldance for Developing Soil Screening Levels for
Superfund Sites,” OSWER Dlreclive _9355.4 24; March 2001,

3) “Soil Screening Guidance: User's Guide," Publication 9355.4:23; April, 1996,

4) “Revised Interim Soit Lead Guidance for CERCLA Sites and RCRA Corrective Action
Facllities,” OSWER Direcfive 9355.4-12; July 14, 1994,

5) “Guidance Manual for the Integrated Exposure Uptake Biokinetic (IEUBK) Mode! for Lead
in Children," Publication 9285.7-15-1; February, 1994, and associated, clarifying Short
Sheets on IEUBK Model inputs, including but not limlted to OSWER 9285.7-32 through 34, as
listed on the OSWER lead internet site at www.epa.gov/superfund/programs/isad/prods.htm,

10
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6) "integrated Exposure Uptake Biokinetic (IEUBK) Model for Lead in Children,” Version
0.88D, NTiS PB94-501517, 1994 or "Integrated Exposure Uptake Biokinetic (IEUBK) Model

- for Lead in Children," Windows® versior, 2001,

7) "Risk Assessmeant Guidance for Superfund: Volume I-- Human Health Evaluation Manual:
(Part B, Development of Risk-based Preliminary Remediation Goals),” interim, OSWER
Directive 9285.7-018; December, 1991, ’

8) "Human Health Evaluation Manual, Supplemental Guidance: Standard Defaﬁlt Exposure
Factors,” OSWER Directive 8285.6-03; March 25, 1991,

9) “Exposure Factors Handbook,” Volumes |, I, and {Il; August 1997 (EPA/600/P-
95/002Fa,b,c),

10) "Role of the Baseline Risk Assessment in Superfund Remedy Selection Decisions",
OSWER 9365.0-30, April 1991, and .

12) "Land Use in CERCLA Remedy Selection Process", OSWER 9355.7-04, 1895.

Respondents shall also comply with the guidance on assessing human health risk assaciated
with-adult exposures to lead in soll as found in the following document: "Recommendations of the .
Technical Review Workgroup for Lead for an Interim Approach to Assessing Risks Associated

with Adult Exposures fo Lead in Soil," December, 1996. This document may be downloaded from
the Internet at the following address; www.epa.gov/superfund/programs/lead/prods.htm.

The human health risk assessment shall also include the following elements:

Hazard |dentification {sources). The Respondents shall review avallable information on the
hazardous substances present at the Site, and identify the major COPCs. COPCs should be
selected based on their detected concentrations and intrinsic toxicological properties.

Conceptual Site Model and Exposure/Pathway Analysis.

Characterization of Site and Potential Receptors.

Exposure Assessment.  The Respondents shall develop central tendency aﬁd reasonable
maximum estimates -of exposure for current and potential land use conditions at and near the

Site.

Toxicity Assessment.

Risk Charagcterization.

Identification of Limitations/Uncertainties.

11
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5.2 Ecological Risk Evaluation

Respondents shall conduct the ecolagical risk-assessment:in accordance with USEPA- gutdance
including,.at a m!mmum"‘Eco!oglcal ‘Risk Assessment-Guidance for Superfund, Pracess for' =
‘Deésigning and'Conducﬂng Ecologmal Rlsk Assessments (EPA-540 R Q?-UOG June ‘l 997)

OSWER Directive 9285.7-25; BRIy e e p

The ecolcgical risk assessment shall describe the ecological charactenzahon and data collecﬂon
activitles conducted as paﬂ ofthe: Ri as well as the foﬂowlng informatlon condeg ©

‘I Db s

Problem Formulation : S B BT .
Charactertzatlon of Envzronmental Settmg of Slte and Potentlal Ecologlca! Receptors -

SN

to the Site, |nclud1ng ‘federal or-state-listed: SpEGlBS
«  Developmeit of Coriceptual’Sits'Modé! (Seléction of Chemicals, Indicator:Species;and ...

End Points) — The Respondents will develop a preliminary Conceptuai Site Model that:will -

ldentlfy COPCs, complete expostre pathways selected lndlcatorspecles or communities

(that dfe"more heavlly exposéd t5"COPCS ‘or especially-sensitive to enwronmental
constituents), and list relevant assessment and measurement end:points.

SN s aw TRLL e .~, T RNy .4 s Lee - e . .
BT SIS e s A M L N T s

Rlsk Anal!!3| e e L ey S

Exposure Assessment — The exposure assessment shall identify the magnitude of actual

“exposiires, the’ frequenéy and duratiofi-of these exposures, and: the:foutes'by which" c:ive
ecofoglcal receptors: ar’ exposed Theexposure-assessment shall include:an-evaluation.::
of the likeliiood o suck: exposures occurrmg ‘and shall provtdevthe basis for the - = -

develcpment of accepfable exposure Ieve!s S TH el n L tmueen L e ol

PR et UL xy FRTS

‘Toxicity Assessment/Ecologlcal Effects‘)l\ssessment “The tox:cnty :and ecologlcal effects -
assessment shall address the types of adverse environmental effects associated with. -
chemical expasures, the relationships between magnitude of exposures and adverse
effects, and the related uncertainties for constituent toxicity (e.g., weight of evidence for

adverse effects).

Risk Characterization,
Risk Characterization — During risk characterization, chemlcalspecific ecotoxicity

information, combined with quantitative and qualitative information from the exposure
assessment, shall be compared to measured levels of constituent exposure levels and
the levels predicted through environmental fate and transport modeling. These
comparisons shall determine whether concentrations of constituents at or from the Site

are affecting or could potentially affect the ecological receptors.

+ Identification of Limitations/Uncertainties ~ The Respandents shall identify critical
assumptions (e.g., background concentrations and conditions) and uncertainties in the

report.

12
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Task 6: Identification of Remedial Action Objectives

Within 30 days of USEPA approval of the Human Health Risk Assessment Report and the
Ecological Risk Assessment Report, the Respondents shall submit to USEPA, for review and
approval, a draft Remedial Action Objectives Technical Memorandum. Based on the human

health and ecological risk assessiments, the Respondents shall develop Site-specific remedial

action objectives, considering the following:

= Prevention or abatement of unacceptable risks (current and/or reasonable future) to nearby

human populations, (including wotkers), animals, or the food chain from hazardous
substances, poliutants, or constituents associated with CCBs.

«  Prevention or abatement of unacceptable risks (current and/or reasonabie futurs) associated

wlth CCBs due to exposures including drinking water supplies and ecosystems.

a  Acceptable constituent levels, or range of levels, for appropriate site-specific expasure
routes. '

»  Mitigation or abatement of other situations or factors that may pose threats to public health,

welfare, or the environment.

= A preliminary evaluation of applicable or relevant and appropriate requirements (ARARs). -

The Respondents shall document the remedial action objectives in a Remedial Action Objectives
Technical Memorandum for USEPA review and approval. The remedial action objectives shall
specify the constituents of concern and the media of interest; exposure pathways and receptors;
and an acceptable constituent level or range of levels (at particular locations for each exposure
route). The Respondents shall address and incorporate USEPA’s comments on the Remedial
Action Objectives Technical Memarandum in the Alternatives Screening Technical Memorandum

(see below).
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Task 7: Developmenit and Screening of Remedidl Alternatives..” ~ =", -7 ;- =7 “rgly "

Within 60 days of receipt-of USEPA's comments on'the Remedial Action-Objectives. Technlcal
Memorandum, the Respondents: shall- submitto:USERA, " for-review. ahd-approval,-a.draft s

Alternatives Sereening Technical: Mémorandum: - The’Respondents shalibegin:to develop.and e

evaluate a range of appropriate'rémedial options that at:a minimurm-ensure protection-of human:.

health-and the-environmeént and meet theremédial’action-objectives. “The'Respondents shall SO

present and: summanze the'development and- screening-of the Temedial alternatives in-an:
Alteratives Screenmg ‘Technical- Memorandum: The Alternatives Screening Technical.-
Memorandum shallinclude descrrpbons of iechnologres‘that were eliminated from-consideration: .
and will’ prowde ‘the basis for their elimination. Prehmrnary $creeriing will be based-on'-
permanence “effectivenéss; implementability; and order 6f magnitude cost: The outcome ofithe. ..
alternatives screening will be a short list of alternatives which will undergo detailed analysis in the
FS. Respondents shall revise the Remedial Action Objectives in.accordance:with:USEPA's
comments and [nclude the revised Remedxal Actfon ObJechves within the Aiternatnves Screenmg

Techmcal Memorandum e

@iy

The range ef'alternahves t be sciéened shallinclude, as- approprrate op’uons in- whrch treatment
is used to" teduce the toxrcrty, miobility,” or rvolime of wastes, ‘buit which:vary-in thetypes-of -
treatment the' amibunt treated, and-the mannerin which Tong-term résiduals-or untreated wastes
are managed; options involving:containment-with little"or no treatment; options-invalving both -
treatment and containment; and & no-action alternative. The Respondents shall perform the
following activities (7.1 through 7.6)"as afunction:of the development-and:screening.ofiremedial
alternatives. Potential remedial alternatives will be screened and developed In accordance with
*Guidance for Conducting Remédial Investigations-and Feasibility Studles under GERCLA” ..

(EPA/540/G: 89/004 ‘October 1988) “Implementmg Presumptive'Remedies” (EPA: 540aR-97-029

October 1997) will'dlsa'be considered:’ Presimptive remiedies involvé using remedial
technologles that have been consrstently‘selected -at-slmilar sites or for-similar types of -
contaminalioh. Usfng the presumptive remedy gliidance’ provrdes an 'rmmedlate focus to the
identifi catron and analysrs of remedial alternatrves ' : -

The components' of théNternaﬁves'Sc:reening ‘Technical Memararidum dre described below.

7.1 Develop General Response Actions

After USEPA provides commenis on the Remedial Action 'Objectives.([ask &), the' Respondents
shall develop general response actions for each medium of interest including containment,
treatment, excavation, pumping, or other actions, srngly orin combrna’non ‘o satisfy the USERA-".

approved remedral acnon objectlves

7.2 ldentjv Areas or Volumes 6f Media

The Respondents shall identify areas or volumes of media to which the general response actions -
may apply, taking into account requirements for protectiveness as identified in the remedial action -

objectives. The Respondents shall also take into account the chemical and physlcal
characterization of the Site. '

14
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7.3 l|dentify, Screen, and Document Remedial Technologies

The Respondents shall identify and evaluate technologies applicable to each general response
action to eliminate thase that cannot be implemented at the Slte. The Respondents shall refine
applicable general response actions to specify remedial technology types. The Respondents
shall Identify technology pracess options for each of the technology types concurrently with the
identification of such technology types or following the screening of considered technology types.
The Respandents shall evaluate process options on the basls of effectiveness, implementability,
and order of magnitude costs to select and retain one or, If necessary, more representative
processes for each technology type. A summary of the technology types and process options will
be included in the memorandum. Whenever practicable, the alternatives shall also consider the
CERCLA preference for treatment over conventional containment or land disposal approaches.

7.4_Assemble an-d Document Alternatives

The Respondents shall assemble the selected representative technologles into alternatives for
each affected medium or operable unit. Together, all of the alternatives shall represent a range
of treatment and confainment combinations that shall address either the Site or an operable unit
(if any are defined) as a whole. The Respondents will summarize the assembied alfernatives and
thelr related action-specific ARARs for the memorandum. The Respondents shall specify the
reasons for eliminating alternatives during the preliminary screening process.

7.5 Conduct and Document Screening Evaluation of Each Aliernative

The Respondents will perform a final screening process based on short and long term aspacts of
effectiveness, implementabllity, and relative cost. Generally, this screening process is only
necessary when there are many feasible altematives avallable for a detailed analysis. If
necessary, the Respondents shall conduct the screening of alternatives to assure that only the
alternatives with the most favorable composite evalualion of all factors are retained for further
analysis. The range of alternatives shall include options that use treatment technologies and
permanent solutions to the maximum extent practicable. The memorandum shall include a
summary of the results and reasoning empioyed in screening; an array of the aitematives that
remain after screening; and the action-specific ARARSs for the alternatives that remain after

screening.

7.6 Documentation of Alternatives Screening

The Respondents shall submit an Alternatives Screening Technical Memorandum to USEPA for
review, The Alternatives Screening Technical Memorandum shall summarize the work performed
during and the results of each of the above tasks, and shall include an alternatives array
summary. If required by USEPA, the Respondents shall modify the alternatives array to assure
that the array identifies a complete and appropriate range of viable altematives to be considered -
in the detailed analysis. The Alternatives Screening Technical Memorandum shall document the
methods, the rationale and the results of the alternatives screening process.

The Respondents shall incorporate USEPA's comments on the Afternatives Screening Technical
Memorandum in the FS Report.

15
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Within 90 days of USEPA approval of the Alternatrves Screenrng Techmoal Memorandum ~t
‘Respondents shall'submit to USEPA, for review and approval, a-draft-FS Report. Based-onthe
outcome of the remedial alternatives screening process, an FS will be perforh‘r’ed"td:p'rovide -
detailed evaluatron of a ||st of altemataves as approved by USEPA The FS wlII provrde the

The Respondents shall conduct a‘detalled ana|ysrs of the’ remedlal alternatrves for the Siter:The.
detailed analysls shalt mcludean “analy ,ysrs of»each remedral optton agamst a set of nrne evaluatron
criteria, and 2 cornp rative’ 2

comparison, TR

[l P T T

. - : .
R AT NN S PRPLILRYE

The Respondents shall apply the nine evaluatlon criteria to the assembled remedial alternatlves
The nine evaliiation cntena consrst of ( 1) overall protectton ot"human health and the .

mobility, or volume (5 )short-term ‘sfiéclivénessy (6 |mplementabllrty, (7) :cost; (8) state {or
support agency) acceptance; and (9) community acceptance. (Note: ctiteria 8 and 9 are
considered after the RI/FS report has been released to the general publrc) For each alternatlve

strategy invoived and rdenrtﬂes the key ARARs associated with each alternative, and (2) A@
dlsoussmn of the individe ion- assessment "USEPA will address criteria’(8)- state* (or

support agency) acceptanceano"(g) communtty acceptance R

hLotae

The Respondents shall then perform 4 comparative anatysrs between:the remedial alternatrves
That is, the Respondents shall compare each alternative-against the other alternatives using the«
nine evaluatlon crttena as ‘d'basis of ctJmparlson Based ‘on‘these evaluattons USEPA will

identify and selecl the preferréd Blternative.

8.2 FeasibilitLStudv Rem

The Respondents shall prepare and submit ardraft FS Repart which documents the detailed
analysis of elternatrves for USEPA review. The'FS Report shall be consistent with the AOC and
this SOW. The'FS repori shall’ present the detailed analysls-of remedial-alternatives. The
Alternatives Screening Technical Memorarndum will be included as-an attachment to the FS

Report for reference. If appircable ‘the Technical Memoraridim concéerning the results of
treatability studies will also be included; -in-addition, the FS*Report shall also include the
information USEPA will need to prepare relevant sections of the ROD for the Site [see Chapters 6
and 9 of USEPA's *A Guide to Preparing Superfund Proposed Plans, Records of Decision, and
Other Rémedy Selection Decrsmn Documents" {EPA 540-R-98-031, .Juty 1989) forthe.

information that ls needed].,

16
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5

s

Docket No. z\i“VV“.tzg _w;_éﬁtiﬁj.

ADMINISTRATIVE ORDER BY

CONSENT PURSUANT TO

SECTIONS 104, 107 & 122 OF THE
COMPREHENSIVE ENVIRONMENTAIL RESPONSE,
COMPENSATION, AND LIABILITY ACT

OF 1280, as amended, 42 U.S.C.

§§ 9604, 9607 and 9622

IN THE MATTER OF:

CAM-OR SITE
WESTVILLE, IN

Respondents:

N N N e S S N e e v

See Attachment A

I, JURISDICTION AND GENERAL PROVISIONS

This Administrative Order by Consent (*the Order") is entered into
voluntarily by the United States Environmental Protection Agency
("U.S. EPA")and the Respondents. The Order is issued pursuant to
the authority vested in the President of the United States by
Sections 104, 107, and 122 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended
("CERCLA"), 42 U.S.C. 8§ 9604, 9607, and 9622. This authority has
been delegated to the Administrator of the U.S. EPA by Executive
Order No. 12580, January 23, 1987, 52 Federal Register 2923, and
further .delegated to the Regional Administratoxrs by U.S. EPA
Delegation Nos. 14-14-3, 14-14-C, and 14-14-D, and to the
Director, Superfund Division, Region 5, by Regional Delegation
Nos. 14-14-A, 14-14-C, and 14-14-D. .

This Order requires the Respondents to conduct a Remedial
Investigation and Feasibility Study (*RI/FS") to investigate the
nature and extent of contamination at the Cam-Or site in
Westville, Indiana, which consists of the former re-refinery
property, waste repositories, and all other areas contained.within
the property lines of the Cam-Or site as depicted in Figure A4),
and areas beyond the site boundaries where hazardous substances,
pollutants, or contaminants have emanated from the site. The U.S.
EPA does not intend-to require the Respondents, pursuant to this
Order, to repeat the work performed by U.S. EPA during the
Engineering Evaluation/Cost Analysis concerning 1,4-dioxane.
However, U.S. EPA may require additional characterization by the
Respondents of the 1,4-dioxane plume and groundwater. The Order
further requires Respondents toc develop and evaluate potential
remadial alternatives. The Order requires Respondents to complete
an RI/FS report which shall describe conditions at the Site and
the nature and extent of contamination at and emanating from the
Site, and evaluate response actions.pursuant to 40 CFR Parts
300.415 and 300.430, respectively, to address the envirommental
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concerns within and surrounding the srte 1ocated 1n Westvmlle ﬂé‘
Porte County, Indiana.

A copy of .this Order w1ll -also-be provided to the State of
. Indiana, whi¢h.has.been. notified of:the issuance of this Order.

The U.S. EPA has also notified the Federal and State Natural
Resource trustees of the negotiations in this action pursuant to
the requir ements of . Sectlon 122(].) .of GERCLA . SRR

The Respondents to this Consent Order agree to undertake all
actions required by the terms and conditions hereunder, and
consent to and will not contest -or legally challenge the isguance
of this Consent Order or the U.S. EPA's jurisdiction regardlng
this Consent Order. Respondents' participation in this Order
shall not censtitute -an admission of liability or of U.S. EPA's
Fihdings of Fact or Conclusions of Law and Determinations
contained in this-Order except in a proceeding to enforce the
terms of this Order.- Respondents  agree to comply with and be
bound by the terms of this Order. Respondents:further agree that
in a proceeding to enforce the terms of this Order, they will not
contest the basis or wvalidity of this Order or its terms.

II. PARTIES BOUND

This Order applies.to, and is binding upon U.S. EPA and upon
Resporidents and Respondents‘ heirs, recelvers, trustees,
successors and assigns. Any change in ownership or corporate
statugs of Respondents including, but not limited to, any transfer
of assets or real or personal property shall not alter such
Respondents' responsibilities undexr this Order. Respondents are
jointly and severally liable for carrying out all activities
required by thisg Order. Compliance or noncompliance by one or
more Respondents with any provision of this Order shall not excuse
or justify noncompllance by any other Respondent

A,

Respondents shall ensure that their contractors; subcontractors,
and representatives receive a copy of this Order, and comply with
this Order. Respondents shall be respon51ble for any
noncompliance with this Order.

III. STATEMENT OF PURPOSE

In entering into this Order, the objectives of U.S. EPA and the
Respondents are: (a) to characterize the nature and extent of
contamination and any threat to the public health, welfare, or the
environment caused by the release or threatened release of
hazardous substances, o0il, pollutants or contaminants at or from
the Site or facility, except for those areas where the 1,4-dioxane
plume that was the subject matter of an Engineering
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Evaluation/Cost Analysis completed for the site has migrated
beyond other near-site groundwater contaminants, by conducting a
remedial investigation; (b) to determine and evaluate alternatives
for remedial action (if any) to prevent, mitigate or .otherwise” A
respond to or remedy any release or threatened release of
hazardous substances, oil, pollutants, or contaminants at or from
the site or facility, by conducting a feasibility study; and (c)

to provide for the recovery of response and oversight costs
incurred by U.S. EPA with respect to this Order.

IV. FINDINGS OF FACT

Based on available information, including the Administrative
Record ‘in this matter; U.S. EPA hereby finds, and, for purposes of
enforceability of this Order only, the Respondents stipulate, that
the factual, statutory prerequisites under CERCLA necessary for
issuance of this Order have been met. U.S. EPA's findings and
this stipulation include the following:

1. The Cam—-Or Site (site) formerly was used as a waste oil re~
refinery from approximately 1938 until March 1987. The site
consists of a 15~acre parcel of land, located on State Route
2, one—~quarter mile from U.S. Highway 421, in Westville, La
Porte County, Indiana. The site is bordered by residences to
the east, farm fields on the west and north, and Route 2 to
the south, with residences located directly across Route 2.
The Cam-Or Site was listed on the National Priorities List in
March 1898.

2. The site was owned and operated by Cam—-Or, Inc., formerly
doing business as Westville 0il and Manufacturing, Inc., A.A.
0il Company, and Westville Refinery, Inc. (Cam-Or}).

3. Cam-Or and its predecessors accepted shipments of waste oil
from a variety of sources, that were reprocessed into such
marketable products as industrial and automotive lubricants.
During its years of operation, Cam-Or housed various
buildings, numerous above and below ground storage tanks, a
laboratory, and eleven unlined lagoons used to store, treat,
and dispose of waste oil.

4. During the course of operations, the facility experienced
numerous spills and releases of waste oil, some of which were
contaminated with a variety of hazardous substances. These
contaminants include solvents containing volatils organics,

.
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heavy metals, and PCBs. On at least three occa51ons, ‘there
were :significant releases ‘of oil off the ‘Cam-0Or site. These
releases generally flowed Off -site to the southwest, 1nto
Forbes :Ditch, “and -then to Crumpacker Creek. The oil. was e
released to a distance of eighteén miles from ‘the site on one
of these occasions. Also, on another occasion, oil was
released to the north of the siteé, onto a nelghborlng farm
~field. On-site spills and réleases of o1l and o0il- ‘laden’
materlals onto - the 'surface of the site commonly ‘occurred or
were performed by wérkers at the site. Thése spills and .
releases deposited an unknown gquantity of oil onto the solls
. of the site throughout the 50—plus year course of the ™
fac1llcy s operatlons

‘Respondents listed in Attachment A of this Order either
generated some- or all of the hazardous substances released at
the site or arranged for disposal or transport for, treatment
or disposal of some or all of the hazardous substances

released at the site.

The U.S. EPA Toxic Substances Section inspected the Cam-or
facility in -June and September of 1984. Polychlorinated bi-
phenyls (“PCBs”) were found in four of the eleven open,
unlined lagoons on-~site at levels as high as 157 parts per
‘million (“ppm”}. There were numerous violations of 40 CFR
Parts 761.4 and 761.5, regulations promulgated pursuant to
the Toxic Substances Control Act (“TSCA”) regarding storage
.and disposal of PCBs. ' .

Waste oil and other waste materiadls containirig PCBsg, lead,
Polycyclic Aromatic Hydrocarbons (PAHs) including
phenanthrene, pyrene, chrysene, and benzo{a)pyrene, BTEX
constituents, and solvents such as tetrachloroethane,
tetrachloroethene, and trichloroethane were deposited,
stored, placed, or disposed of in tanks, lagoons, and other
structures and areas on site. Also, during the course of
operations, waste water, waste o0il, and other contaminants
were routinely released onto the surface of the site. These
.actions caused the site s0ils and groundwater to come into
contact with waste water, waste o0il, and other contaminants
and allowed these to infiltrate into the groundwater beneath
the site.  This infiltration has lead to a contaminant
groundwater plume emanating from the northwest corner of the
site and moving over three-quarters of a mile off site to the
west, them southwest, and then south. There is also a
floating layer of.o0il, which appears to sit upon the surface
‘of the water table, under the site and immediately to the

south of the site.
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On several occasions in the past, the contents of the lagoons
overflowed and flooded the site property, Forbes Ditch

(immediately south of the site), and Crumpacker-Creek (a =~ .. = -
tributary of the Kankakee River).

In February 1987, the U.S. EPA received notice from Cam-Or
that the plant would cease operations and the facility would
be abandoned. The U.S. EPA was aware of facility conditions
and the fact that Cam-Or had not implemented any remediation
pursuant to TSCA, as agreed. The U.S. EPA’s CERCLA Emergency
Enforcement Response Branch conducted a facility inspection
that determined that the conditions at the facility posed an
immediate threat to the public welfare and the environment.

" U.S. EPA commenced an emergency removal action in March 1987.

The emergency removal actions conducted by U.S. EPA are

listed below:

a: Eight of the eleven lagoons containing waste oils were
emptied and closed.

b: 9,500,000 gallons of contamihated water were treated. and
discharged.

c: 1,000,000 gallons of oil were collected from the lagoons
and drainage ditch and were stored in tanks on-site.

d: 120 drums were sampled for disposal.

e: An extent of contamination study was completed and
monitoring wells were installed during this study.

: Areas around the refinery building and storage tanks,
where large amounts of oil were present in surface soils,

" were covered with clean fill to limit contamination of
surface run-off water.

Hh

g: Four PCB-contaminated lagoons were consolidated into one
lagoon, which was covered with a floating, high-density
polyethylene liner in order to prevent migration of
contaminants during periods of heavy precipitation.

h: The site was re-graded to prevent collection of rainwater
.on-site. :

On September 18, 1989, the U.S. EPA issued a unilateral
administrative order pursuant to the authority of CERCLA
Section 106 (a), 42 U.S5.C. §9606(a), to 18 respondents
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requiring further ‘clean up of the Cam-0Or fac1llty Ten of

the respondents to the 1989 unilateral ‘administrative order
formed a group to respond to the order. This group was later
augmented to form the Cam-Or Site Exterded PRP Group (“Cam-Or .. -
Group”), and the members of that group constltute the

Respondents to this Order '

Phase I .0f the Cam-Or Group removal action began on_July 8,
1990. -“Phase I activities performed included:’

Pumping the oil from Tanks 14 and 15 to new horlzontal
storage tanks. i

a.

b: Pumping the water phase from the covered lagoon and the
“storage tanks (Tanks 1 through 13 and Tanks 16 through 27).

to Tanks 15.

: ‘Allowing quiescent separation in Tank 15 followed by
- decanting the water phase into Tank 14.

d: Treating water in Tank 14 with an oil/water separator,
sand filter, and carbon absorption, and releasing treated
water to Forbes Ditch. ‘

Cam-Or Group Phase II(a) activities involved the following:

a: Removal and disposal of oil collected during the Phase I

field activities and drums of non-~PCB oil.

b: Cleaning or disposing of the tanks that had contained
0il/cily water prior to Phase I activities.

c: Clean-up of the oil-and 0ily soil under the cannery
building.

d: Removal, treatment, and replacement of the oily, acidic
sludge within the covered lagoon. The stabilization of
the oily, acidic sludge was accomplished by incorporating
a mixture of kiln dust, f£ly ash, and trisodium phosphate
in order tc achieve the following characteristics in the

flnal product:

+ Unconfined compressive strength of at least 15 pounds
per square inch or angle of internal friction of not
less than 20 degrees for a remolded sample recompacted

tc 85% ASTM D698.
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+ Non-toxic, as determined by the toxicity characteristics
leaching procedure {(TCLP}.

+» A .pH greater than 2.0.

Treated material was returned to the lagoon as backfill,
and covered with a RCRA soil cap.

Phase II(b) work was to have consisted of the following:
a: Closure and securing of all tanks present at the site.
b: Installation of additional groundwater monitoring wells.

c: Removal and disposal of approximately 100,000 gallons of
o0ill consolidated during Phase I and Phase II activities.

d: Off-site disposal of contents from additional on-site
drums. '

e: Disposal of peréonal protective equipment and trash from
prior field work. '

f: Application of a top soil cap to the northwestern portion
of the site, to cover untreated sludge outcroppings that
resulted from Cam-Or, Inc., on-site disposal activities.
Tank sludges resulting from tank closures were graded into
this area before the application of the cap.

From 1993 to 1598, the U.S. EPA and the Cam-Or Group
conducted numerous sample investigations on and around the
site to characterize the conditions and impact of the site.

.Geo-Probe sampling was performed, new monitoring wells were

installed, and the groundwater was analyzed. During these
investigations, it was determined that a benzene, toluene,
ethylbenzene, and xylene (“BTEX”) plume is emanating from the
northwest corner of the site. All contaminants other than
1,4~dioxane appear to be attenuating in near proximity beyond
the facility boundary, but 1,4-dioxane contamination
continues for some three-quarters of a mile from the site to
the west, then southwest, and then south.

In March 1998, the Cam-Or site was listed on U.S. EPA’s
National Priorities List.

During the Summer of 1998, the Cam-Or Group conducted the

demolition of all above-ground structures at the site.
During the demolition, all remaining wastes, such as
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" oil/sludges that “remdined’ in on- 51te structures, ere removed
‘for~digposal:* -Buildings, tanks, plplng,_and underground
tanks were cleaned and refoved“for récycling or disposal. _
Remaining on-site following the démolition were the concréte ... -*°:
pads for the bulldlngs, the contalnment cells,  and

underground piping.

185:“Dur1ng ‘the” Sprlng of 1999, 0.8~ £pA conducted an addltlonal

‘.round of well sampllng to ﬁurther dellneate the 1,4= dloxane
plume... These samples were used by the g. S EPA: .contractor to
complete an Englneerlng Evaluatlon/Cost Analy31s (EECA) -. o
lnvestlgatlon of the 1,4-dioxane plume-.. A . t” o

V. CONCLUSIONS OF LAW AND DE'T%:RMEEEATICNS ‘

Based on: .the: Findings of Fact set forth above, U.S. EPA-has’
determlned that: d : -

1. >The Cam-0Or,- Westville, Indiana;'site'is_a "faéﬁiity"éas=
defined by.Section 101(9) of CERCLA, 42 U.5.C. '§ .3601(9).

2 Lead, tetrachlorothane, tetrachloroethene, trlchloroethane,-
trichlorcethene, BTEX constituents, Polycyclic Aromatlc

. Hydrocarbons .(PAHs)(including phenanthrene, pyrene’, i
chrysene; and benzo (a)pyrene)” and: PCBs, are "hazardous-’
substances” as defined by Section 101 (14) of CERCLA, -42
U.5.C. §.9601(14); or constitute pellutants or contaminants:
that may.present an imminent and substantial endangerment to
publlc health or the enV1ronment ‘

3. Each Respondent is 'a "person" as deflned by Sectlon 101(2l)of
CERCLA, 42 U.S.C. '§ 9601(21).

4. Each Respondent is a person who arranged for dlsposal or
transport for disposal of hazardous substances at the site.
Each Respondent .therefore may be liable under Sectlon 107 (a)

of CERCLA, 42 U.8.C. § 9607({(a).

5. The presence of hazardous substances at the site or the past,
‘present or potential migration of hazardous substances
currently located at or emanating from the site, or the
placement of hazardous substances from the site onto off-site
areas constitute actual and/or threatened "releases" of
"hazardous substances from the. facility into the "environment"

- ag defined by Sections 101(8) amnd (22) of CERCLA, 42 U.S5.C.

§§ 9601(8) and (22).
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6. The actions required by this Order are necessary to prokect

the public health, welfare, or the environment, and are not
inconsistent with the NCP and CERCLA.

VI. ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law and
Determinations, and the Administrative Record for this site, it is
hereby ordered and agreed that each Respondent shall comply with
the following provisgions, including but not limited to all
.attachments to this Order, and all documents incorporated by
reference into this Order, and perform the following actions:

1., Desicgnation of Contractor, Project Coordinator, On-Scene
Coordinator or Remedial Proiect Manager ‘

. Respondents shall perform the actions required by this Order
themselves or retain a contractor to undertake and complete the
requirements of this Order. Respondents shall notify U.S. EPA and
Indiana Department of Environmental Management (IDEM) of
Respondents' gualifications or the name and qualifications of such
contractor, whichever is applicable, within thirty (30) calendar
days of the effective date of this Order. Respondents shall also
notify U.S. EPA and IDEM of the name and gqualifications of any
other contractors or subcontractors retained to perform work under
this Order at least ten (10) calendar days prior to commencement
of such work. U.S. EPA, in consultation with IDEM, retains the
right to disapprove of the Respondents' contractors and/or
subcontractors. If U.S. EPA disapproves a selected contractor,
Respondents shall retain a different contractor within ten (10)
calendar days following U.S. EPA's disapproval, and shall notify
U.S. EPA and IDEM of that contractor's name and qualifications
within fourteen (14) calendar days of U.S. EPA's disapproval.

Within ten {10) calendar days after the effective date of this
Order, the Respondents shall designate a Project Coordinator who
shall be responsible for administration of all the Respondents'
actions required by the Order. Respondents shall submit the
designated coordinator's name, address, telephone number, and
gualifications toc U.S. EPA and IDEM. U.S. EPA, in consultation
with IDEM, retains the right to disapprove of any Project
Coordinator named by the Respondents. If U.S.  EPA disapproves a
selected Project Coordinator, Respondents shall retain a different
Project Coordinator within fourteen (14) calendar days following
U.S. EPA's disapproval and shall notify U.S. EPA and IDEM of that
person's name and qualifications within fourteen (14) calendar
days of U.S. EPA's disapproval. Receipt by Respondents' Project
Coordinator of any notice or communication from U.S. EPA relating
to this Order shall constitute receipt by all Respondents.
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The W.S. EPA has’designated Mr. Dion Novak of the Remedial """~~~
Response Branch, Region 5, as its Remedial Project Manager ("RPM")"
and IDEM has designated Ms. Resa Ramsey as its Project Manager.
Respornidents shall direct all submissions requlred by.this Order to _ -
. the U.S. EPA's RPM and IDEM's project: iianagers:alofg with ithe.. g
required copies in accordance with Section XIX
(Submlttals/Correspondence), All Respondents are encouraged to

make their:submissions to U.S..EPA: on.recycled paper .{which""

includes 51gn1flcant post consumer -waste .paper content where -
possible) and u51ng two- 51ded copies. :

U.S. EPA, IDEM, and Respondents shall have the.right,. subject.to
the 1mmed1ately precedlng paragraph to change their. de51gnated y
Project Manager or Project Coordinator. U.S. EPA and IDEM shall
nafify the Respondents, -and Respondents shall notify U.S. EPA and
IDEM, as early as possible before such’'a change is made, but.in mno
case legs .than twenty-four (24) hours béfore sfich a ‘change. ‘The
initial notification may be made orally but it shall be promptly
followed by a written notlce w1th1n four (4) calendar days of oral

notification.

2. Workvto Be Performed‘-

Respondents shall develop and submit to U.S. EPA and IDEM an RI/FS
Report in accordance with the attached Scope of Work “("SOW").

This SOW is incorporated into and made an enforceable. part -of .this
Order. The areas of 'the site and areas to which hazardous
substances, pollutants,'contamlnants and/or oil, have .migrated-to
or have been come to be located w1ll be subject to the RI/FS-
process. U.S. EPA may require additional characterlzatlon by thezp
Respondents of the 1,4-dioxane and groundwater. "

The RI/FS Report shall be consistent with, at a minimum, U.S. EPA
guidance entitled, “Guidance for Conducting Remedial :
Investigations and Feasibility Studies Under CERCLA” '(U.S. EPA,
Office of Emergency and Remedial Response,.October, 1988) and any
other guidance that U.S. EPA uses in conducting a RI/FS.

The aspects of the site toc be addressed under the RI/FS process
include.the following: contamination of surface soil (0'-2') over
the entire site; the floating oil obsérved in groundwater and
wells immediately south of the facility; source determination of
the floating oil layer and the soil-to-groundwater mechanism;
break-outs of oil in the former process areas or anywhere else on
site; the stability of on-site repositories; and the groundwater i
plume emanating under or from the -site, or amy other site areas or
locations where gite contaminants are discovered. Upon approval by
U.S. EPA, in consultation with IDEM, the Respondents may conduct a
Removal Site Evaluation pursuant to 40 CFR Part 300.410 to

"S"..
LN
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determine. whether a Removal Action Order under 40 CFR 300.415 is
appropriate Zor other areas.

2.1 RI/FS Support Sampling Work Plan

Within thirty (30) calendar days of the effective date of this
Order, the Respondents shall submit to U.S. EPA and IDEM for
approval by U.S. EPA, in consultation with IDEM, a draft RI/FS
work plan that is consistent with this Order and the SOW.

U.5. EPA, in consultation with IDEM shall approve, dlsapprove,
require revisions to, or modify the draft RI/FS work plan. If
U.S. EPA, in consultation with IDEM, requires revisions,
Regpondents shall submit a revised work plan incorporating all of
U.S. EPA's required revisions within thirty (30) calendar days of
receipt of U.S. EPA's notification of the required revisions.

In the event of U.S. EPA disapproval of the revised work plan,
Respondents may be deemed in vieolation of this Order. 1In such
event, U.S. EPA retains the right to terminate this Oxrder, or any
part or subpart herein, and conduct a complete RI/FS, and obtain
penalties and reimbursement from the Respondents for costs
incurred in conducting work.

Upon approval by U.S. EPA, Respondents shall implement all
activities required by the work plans in accordance with the
approved schedules. Respondents shall not commence or undertake
any support sampling activities either on or off-site w1thout
prior U.S. EPA and IDEM notification.

2.1.1 Health and Safety Plan

As part of the RI/FS work plan, the Respondents shall submit
to U.S. EPA and IDEM a plan that describes work practices
which are designed to ensure the protection of the public
health and safety during performance of on-site work under
this Order. The plan shall comply with applicable
Occupational Safety and Health Administration ("OSHA")
regulations found at 29 CFR Part 1510. If U.S. EPA, in
consultation with IDEM, determines it is appropriate, the
plan shall also include contingency planning. Respondents
shall incorporate all changes to the plan required by U.S.
EPA, and implement the plan during the pendency of the RI/FS.

2.1.2 Quality Assurance and Sampling

As part of the RI/FS work plan, the Respondents shall ensure
that all sampling and analyses performed pursuant to this
Order conforms to U.S. EPA direction, approval, and guidance
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regarding sampling, ‘quality assurance/qua11ty control
uQA/QC“ . data valldatlon and chaln of custody procedures

w1th ‘U. S EPA guldance e el e o A¢T,,s;,b?

Upon request by U.S. EPA, Respondents shall have such a
laboratory analyze samples submitted by U.S. EPA and/or IDEM
for gquality -assurance monitoring.” Respondents shall provide.
to U.'S. EPA and TDEM the quality’ assuranre/quallty control
procedures followed by all sampling teams and laboratories
pexforming data collection and/or analysis. - Respondents
shall also -€nsure provision of analytlcal tracking
information consistent w1th at a minimum, OSWER Dlrectlve
No. ~9240,0-2B, "Extendlng the’ Tracklng of Analytlcal SerVLCes

' to PRP-Lead Superfund Sités. "

Upon- request by U.S. EPA or IDEM, Respondents shall allow
U.S. EPA, IDEM, or their authorized representatives to take
split and/or_dupllcate gsamples of any samples collected by
Respondents or their contractors or agents while performing
work under this Order. Respondents shall notify U.S. EPA and
IDEM, not less than fourteen (14). calendar days in advance of
any sample collection activity. U.S. EPA shall have the
right to-take any additional samples that it deems’ necessary,
and shall prowlde ReSpondents with Spllt samples. ,

2.1.3 Underqround Structures Remova1

As a part of the 1mplementatlon of the RI/FS work at the
site-under this Order by Consent, the Respondents, shall
with-U.S: EPA approval, dismantle, remove, and properly
dispose of any or all of the underground structures,
including their contents, identified during the RI/FS
work. Underground structures shall include but not be
limited to all piping, sumps, tanks, and ancillary )
equipment.

2.2 RI/FS Report

Within one hundred and eighty (180) calendar days after completion
of investigation activities or written request by U.S. EPA, in
consultation with IDEM, the Respondents ghall submit to U.S. EPA
and IDEM for approval by U.S. EPA, in consultation with IDEM, a
draft RI/FS Report that is consistent with this Order and the SCW.

U.S. EPA, in consultation with IDEM shall approve, disapprove,
require revisions to, or modify the draft RI/FS Report. If U.S.
EPA requires revisions, Respondents shall submit a revised RI/FS
Report incorporating all of U.S. EPA's required revisions within
sixty (60} calendar days of receipt of U S. EPA's notification of

the required revisions.
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In the event of U.S. EPA disapproval of the revised RI/FS Report,
Respondents may be deemed in violation of this Orxrder. 1In such

event, U.S. EPA retains the right to terminate this Order, modify
the RI/FS Report, conduct a complete RI/FS, -and/or prepare its-own -
. RI/FS Report for release to the public for comment, and obtain -
‘reimbursement from the Respondents of costs 1ncurred in conducting
the RI/FS.

The revised RI/FS Report shall also include the following
certification signed by a person who supervised or directed the
preparation of that report:

Under penalty of law, I certify that, to the best of my

knowledge, after appropriate inquiries ofi all relevant

persons involved in the preparation of this Report, the
“ information submitted is true, accurate, and complete.

Respondents shall not commence or undertake any remedial actions
at the Site without the prior approval of U.S. EPA.

2.3. Reporting

Respondents shall submit a monthly written progress report to
U.S. EPA and IDEM concerning actions undertaken pursuant to this
Order, by the tenth business day of each month, beginning thlrty
(30) calendar days after the effective date of this Order, until
termination of this Order, unless otherwise directed in writing by
the RPM. These reports shall describe all significant
developments during the preceding period, including the work
performed and any problems encountered, analytical data received
during the reporting period, and developments anticipated during
the next reporting period, including a schedule of work to be
performed, anticipated problems, and plamnned resolutions of past
or anticipated problems.

Any Respondent that owns any portion of the site shall, at least
thirty (30) calendar days prior to the conveyance of any interest
in real property at the site, give written notice of this Order to
the trangferee and written notice of the proposéd conveyance to
U.S. EPA and IDEM. The notice to U.S. EPA and IDEM shall include
the name and address of the transferee. The party .conveying such
an interest shall require that the transferee will provide access
as described in Section VI.3. (Access to Property and

Information) .

2.4 Additional Work

In the event that the U.S. EPA, in consultation with IDEM, or the
Respondents determine(s) that additional work is necessary to
accomplish the objectives of the RI/FS Report, notification of
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such additional work shall’ be provided 'to the other partles i :”“
writing: - Any' additional work Wthh ReSpondents determlne to be
necessary shall be subject to U.S. EPA's written approval prlor to
commencement ‘of ‘the additiomal work.- Respondents shall’. complete .
'in adddrdance with standards, spec1f1catlons,’and schedules u.s.. e
EPA, in consulfation with TDEM has approved any addltlonal work .
Respondents ‘have proposed ‘and which U:S. EPA, ing consultatlon o
with IDEM has-approved:ih writing or ‘that™U.s. EPA;" in™ o
consultation with IDEM, -has: ‘determined to be - necessary,’and has
provided written ‘nétice®df to Respondents pursuant “to thig
paragraph. Thé standards, specifications, 'and s¢hedules for such
additional work shall be incorporated “into the appIOVed work plan'

and be enforceable under thls Order

3., Access to Property: and Informatlon

Respondents shall ‘provide or obtain access to off- 51te areas to .
which--access is necessary ‘to implement this Order, “and ghall
provide access to all records and documentatlon related to the
conditions at the site and the actlons conducted pursuant to thls
Order. Such access shall be: prov1ded to U.S. EPA and IDEM and
theixr’employees, contractors, agents,’ consultants, de81gnees,,' i
representatives, and United States Government and State of Indlana
Government representatives. These individuals shall Be permitted
to move freely at the Site and appropriate off-site areas to which
Respondents have access in order to conduct actions which )
U.S. .EPA, in consultation with IDEM, determines to -be“ necessary
Respondents shall submit to U.S. EPA and IDEM, upon receipt, the
resulks ‘of all sampling or tests and all other data gené&rated by
Respondents or their contractor(s), or on the Respondents' behalf

during implementation of this Order.

Where work or action under this Order is to be performed on-
property where title is not in the name of the defunct Cam-Or,
Inc., Respondents shall use their best efforts to obtain all
necessary access agreements within thirty (30) calendar days after
the U.S. EPA's approval of the RI/FS Support Sampling Plan, or as
otherwise specified in writing by the RPM. Respondents shall
immediately notify U.S. EPA and IDEM within four (4) calendar days
if, after using their best efforts, they are unable to obtain such
agreements. Respondents shall describe in writing their efforts
to obtain access. U.S. EPA may, in its discretion, then assist
Respondents in gaining access, to the extent necessary to
effectuate the actions described herein, using such means as

U.S. EPA deems appropriate. Respondents shall reimburse U.S. EPA
for all costs and attorneys fees incurred by the United States in

obtaining such access.

4. Record Retention, Documentation, Availability of Information

Respondents shall preserve all documents and information in their
possession relating to work performed under this Oxder, or
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relating to the hazardous substances found on or released from the
Site, for six years following completion of the actions required
by this Order. At the end of this six year period and at least
sixty (60) calendar days before any document. or information is-.
destroyed, Respondents shall notify U.S. EPA and IDEM that such
documents and information are available to U.S. EPA and IDEM for
inspection, and upon request, shall provide the originals or
copies of such documents and information to U.S. EPA and IDEM. In
addition, Respondents shall provide copies of any such non-
privileged documents and information retained under this Section
at any time before expiration of the six (6) year period at the
written request of U.S. EPA and IDEM.

If Respondents assert a privilege in lieu of providing documents,
they shall provide U.S. EPA and IDEM with the following: (1} the
title of the document, record, or information; {(2) the date of the
document, record, or information; (3) the name and title of the
author of the document, record, or information; (4) the name and
title of each addressee and recipient; (5) a description of the
contents of the document, record, or information; and (6) the
~privilege asserted by Respondents., However, no documents,

reports, or other information created or generated pursuant to the
requirements of this Order shall be withheld on the grounds that

they are privileged.

5. Qff-gite Shipments

All hazardous substances, pollutants or contaminants removed off-
site pursuant to this Order for treatment, storage or disposal
shall be treated, stored, or disposed of at a facility in
compliance, as determined by U.S. EPA in consultation with IDEM,
with the U.S. EPA Revised Off-Site Rule, 40 CFR § 300.440, 58
Federal Register 49215 (Sept. 22, 19933).

6. Compliance With Other Laws

Respondents shall perform all activities required pursuant to this
Order in accordance with all the requirements of all federal and
state laws and regulations. U.S. EPA, in consultation with IDEM,
has determined that the activities required by this QOrder are
consistent with the National Contingency Plan ("NCPv).

Except as provided in Section 121(e) of CERCLA and the NCP, no
permit shall be required for any portion of the activities
conducted entirely on-site. Where any portion of the activities
is to be conducted off-site and requires a federal ox state permit
or approval, the Respondents shall submit timely and complete
applications and take all other-actions necessary to obtain and to
comply with all such permits or approvals. In the event that such
permits are not issued to allow for off-site activities, U.S. EPA
agrees that the gpecific activities directly related to and
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dependant upon such permlt may be” deferred untll the permlt is
issued.: :

This Order is noty; and shall not be COnstrued to be & permlt'*'“
issued pursuant - to any ‘federal or state statute or regulatlon

7. Emerqencv Response and Notlflcatlon of Releases

If any 1D01dent or change if. Site condltlons uurlng the
activities: conducted pursuant to this Ordeér causes or threaténs to
cause an additional release of hazardous' substances from the Site -
or an endangerment to the public health, welfare, or_ the
environment, the Respondents shall- 1mmedq.ately ‘take all
appropriate action to prevent, abate or minimize such release or
endangerment caused or threatened by the release. Respondents
shall also immediately notify the RPM or, in the event of his
unavailability, shall notify the Regional Duty Officer, Emergency
Response Branch, Reglon 5 at tel :#(312)-353-2318, of ‘the incident '
Qr site’ condltlons ‘Respondents shall also notlfy IDEM Emergency -
Response at tel.#(317)-233-7745. If Respondente fail to respond
U.S. EPA .may respond to the rélease or endangerment and reserves
the rlght to .recover costs asu001ated with that response

~

ReSpondents shall submit a written report to U. S EPA and IDEM
within ten (10) calendar days after each release, setting forth
the events that occdurred and the measures taken or to be taken to
mitigate any release or .endangerment caused or threatened by the:
release and to prevent the reoccurrence of such a release.
Respondents shall also comply with any other notification
requirements, including those in CERCLA Section 103, 42 U.S.C.

§ 9603, and Section 304 of the Emergency Planning and Communlty

Right- To Know Act, 42 U.S.C. § 11004.

VII. AUTHORITY OF THE U.S. EPA PROJECT MANAGER

The RPM shall be responsible for overseeing the implementation of
this Order. The RPM shall have the authority vested in an RPM and
0SC by the NCP, including the authority to halt, conduct,

direct any activities required by this Order, or to direct any _
other response action undertaken by U.S. EPA or Respondents at the 3
site. Absence of the RPM from the site shall not be cause for . |
stoppage of work unless specifically directed by the RPM,

- VIII. REIMBURSEMENT OF COSTS

Respondents shall pay all Oversight Costs, of the United States
related to the site that are not inconsistent with the NCP.
U.S. EPA will send Respondents bills for Oversight Costs on an
annual basis. Oversight Costs are all costs, including, but not
limited to, direct and indirect costs, that the United States,
U.S. EPA, and their employees, agents, contractors, consultants,
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and other authorized representatives incur in reviewing ox .
developing plans, reports and other items pursuant to this AOC.
Oversight Costs shall also in¢lude all costs, including direct and
indirect costs, incurred by the United-States in reviewing any-
draft A0Cs and RI/FS work plans submitted prior to issuance of
this ordexr.

Respondents shall, within forty-five (45) calendar days of receipt
of a bill from U.S. EPA, remit a cashier's or certified check for
the amount of the bill made payable to the "Hazardous Substance
Superfund," to the following address:

U.S. Environmental Protection Agency
Superfund Accounting

P.O. Box 70753

Chicago, Illinois 60673

Respondents shall simultaneously transmit a copy of the check to
the Director, Superfund Division (8-6J), and Jerome P. Kujawa,
Office of Regional Counsel (C-14J), U.S. EPA Region 5, 77 West
Jackson Blvd., Chicago, Illinoig, 60604-3590. Payments shall be
designated as "Response Costs - Cam-Or Site SF#B8K" and shall
reference the payors' name and address, the EPA site
identification number IND005480462, and the docket number of this

Order.

In the event that any payment is not made within the deadlines
described above, Respondents shall pay interest on the unpaid
balance. Interest is established at the rate specified in Section
107(a) of CERCLA, 42 U.S.C. § 9607(a). The imteresst shall begin
to accrue on the date of the Respondents' receipt of the bill.
Interest shall accrue at the rate specified through the date of
the payment. . Payments of interest made under this paragraph shall
be in addition to such other remedies or sanctions available to
the United States by virtue of Respondents' failure to make timely
. payments under this Section. .

If any dispute over costs is resolved before payment is due, the
amount due will be adjusted as necessary. If the dispute is not
resolved before payment is due, Respondents shall pay the full
amount of the uncontested costs into the Hazardous Substance Fund
as specified above on or before the due date. Within the same
time period, Respondents shall pay the full amount of the
contested costs into an interest-bearing escrow account.
Respondents shall simultaneously transmit a copy of both checks to
the RPM. Respondents shall ensure that the prevailing party or
parties in the dispute shall receive the amount upon which they
prevailed from the escrow funds plus interest within twenty (20)
calendar days after the dispute is resolved.
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IX." DISPUTE RESOLUTION

The parties to this Order. shall attempt to resolve, expedltlously
and informally, any dlsagreements concernlng this Order. : SRS

If the Respondents object to any U S EPA action taken pursuant to .
this Order, 1nclud1ng billings. for response ‘costs, the Respondents
shall.notify U.S. -EPA:in writing of: their ob]ectlon(s) within ten
(10) calendar. days of ..such action; unless the objectlon{s) hds
{have}.been informally, resolved.. This written'.notice shall *
‘include a statement of the issues in. dispute, the relevant facts
upon which the:dispute is-based, all factual data, analy31s ‘or
opinion supporting Respondents' position, and all supporting
dagumentation-on -which-the. Respondents rely (hereinafter-the o
"Statement of Position"). . : -

U.S.‘EBAﬁandeespondénts shall, within fifteen (15) calendar days
of U.S. -EPA!s -receipt of-the Respondents’ Statement of~Position,
attempt to .resolve.the .dispute _through formal negotiations
("Negotiation. .Period"). The Negotiation -Period -of ‘fifteen (15)
calendar days may be.extended at the sSole discretion ‘of ‘U.S. EPA.
U.S. EPA's decision regarding-an extension of the Negotlatlon
Period shall.not constitute:a.U.8. EPA action subject to dlspute
Teeolutlon .or a.final Agency actlon glv1ng rise to judlcval

review. SRR -

An administrative record .of any dispute-under this Section shdll
be maintained by U.S. EPA. The record shall include the written
notlflcatlon of such dispute, and the Statement of Position served

pursuant to the preceding paragraph.

Any agreement reached by the parties pursuant to this Section
shall be #n writing, signed by all parties, and ‘shall upon the
signature By the parties be incorporated into and become an
~enforceable element of this Order. If the parties are unable to
reach an agreement within the Negotiation Period, the Director of
the U.S. EPA Superfund Division, Region 5, will issue a written
decision on the dispute to the Respondents. The .decision of U.S.
EPA shall be incorporated intoc and become an enforceable element
of this Order upon Respondents' receipt of the decision regarding

the dispute.

Respondents' obligations under this Order shall not be tolled by | ;
submission of any objection for dispute resolution under this
Section. Following resolution of the dispute, as provided by this
Section, Respondents shall fulfill the requirement that was the
subject of the dispute in accordance with the agreement reached or
with U.S. EPA's decision, whichever occurs. ©No U.5. EPA decision
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made pursuant to this Section shall constitute a final Agency
action giving rise to judicial review.

X. FORCE MAJEURE

Respondents agree to perform all requirements under this Order
within the time limits established under this Order, unless the
performance is delayed by a force majeure. For purposes of this
Order, a force maijeure is defined as any event arising from causes
beyond the control of Respondents that delays or prevents
performance of any obligation under this Order despite
Respondents' best efforts to fulfill the obligation. Force
majeure does not include financial- inability to complete the work,
increased cost of performance, or normal weather events.

Respondents shall notify U.S. EPA and IDEM orally within twenty-
four (24) hours after Respondents become aware of any event that
Respondents contend constitutes a force maieure, and in writing
within seven (7) calendar days after Respondents become aware of
any events which constitute a force majeure. Such notice shall:
identify the event causing the delay or anticipated delay: '
estimate the anticipated length of delay, including necessary
demobilization and re-mobilization; state the measures taken or to
be taken to minimize the delay; and estimate the timetable for
implementation of the measures. Respondents shall employ their
best efforts to avoid and minimize the delays. Failure to comply
with the notice provision of this Section shall be grounds for
U.5. EPA to deny Respondents an extenslon of time for performance.
Respondents shall have the burden of demonstrating by a
preponderance of the evidence that the event is a force maijeure,
that the delay is warranted under the circumstances, and that best
efforts were exercised tc avoid and mitigate the effects of the
delay to the satisfaction of U.S. EPA, in consultation with IDEM.

If U.5. EPA, in consultation with IDEM, determines a delay in
performance of a requirement under this Order is or was
attributable to a force majeure, the time period for performance
of that requirement shall be extended as deemed necessary by
U.S. EPA. Such an extension shall not alter Respondents'
obligation to perform or complete other tasks required by the
Order which are ncot directly affected by the force majeure.

X1. STIPULATED AND STATUTORY PENALTIES

For each calendar day, or portion thereof, that Respondents fail
"to fully perform any requirement of this Order in accordance with
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the schedule. establlshed Dursuant to thls Order,vRespondentu‘shall
be llable .as follows RO R S S : :
S : 'Penéltvder *“Penaltv Fop -+ &

Days l 7 .f > 7 Dayl

Fallure“t0¢8ubmxt e $350/Day -'"*ff$lOOO/Day
a Draft:work plan L -

DR R G LU UL & S LRy
Failure to ‘Submit -7 835@/Day - T§T000/Day
a revised work plan ) . e e e
oxr RI/FS ‘Report J O T

Failuré to Siibi

o submit ¥ | $3s0/pay .. [$800/pay. . . e
a Data Report’. . P e

Late Submittal of . .. $200/Day - $350/Day- - -
Progress Reports C AU S A

or Other -

Miscellaneous - ) e

Reports/Submittals : : e - d
Failure to Meet any _f-;‘$200/Day_ ~ $350/Day

Scheduled Deadline
in the Order

Upon receipt of written demand by U.S. EPA, Respondents shall make
payment to U.S. EPA within twenty (20) calendar days and interest
shall accrue on late payments in accordance with Sectioh VIII of

this Order ("Reimbursement of Costs").

Even if violations are simultaneous, separate penaltiés shall
accrue for separate violations of this Order. Penalties accrue
and are assessed per violation per day. Penalties shall accrue
regardless of whether U.S. EPA has notified Respondents of a
violation or act of noncompliance. The payment of penalties shall
not alter in any way Respondents' obligation(s) to complete the
performance of the work required under this Order. Stipulated
penalties shall accrue, but need not be paid, during any dispute
resolution period concerning the particular penalties at issue.

If Respondents prevail upon resolution, Respondents shall pay only
such penalties as the resolution requires. In its unreviewable
discretion, U.S. EPA may waive its rights to demand all or a
portion of the stipulated penalties due under this Section.
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The stipulated penalties set forth above shall not be the sole or
exclusive remedy for violations of this Order and shall not
preclude U.S. EPA from pursuing any other remedy or sanctions
which are available to the U.S. EPA betause of -the Respondents”
failure to comply with this Consent Order. Should Respondents
violate this Order or any portion hereof, U.S. EPA may carry out
all or part of the required actions unilaterally, pursuant to
Section 104 of CERCLA, 42 U.S.C. §§ 9604. Payment of stipulated
penalties does not alter Respondents' obligation to complete
performance under this Consent Order.

XII. RESERVATION OF RIGHTS

Except as spec1f1ca11y provided in this Order, nothing herein
shall limit the power and authority of U.S. EPA, or the United
States to take, direct, or oxder all actions necessary to protect
public health, welfare, or the enviromment or to prevent, abate,
‘'or minimize an actual or threatened release of hazardous
substances, pollutants, contaminants, or oil or hazardous or solid
waste on, at, or from the site. U.S. EPA also reserves the right
to take any other legal or equitable action as it deems
appropriate and necessary, or to require the Respondents in the
future to perform additional activities pursuant to CERCLA or any
other applicable law. U.S. EPA reserves its rights in regard to
claims, prior actions, orders, or agreements with Respondents.
The covenant not to sue by U.S. EPA set forth in Section XIV does
not pertain to any matters other than those expressly identified
therein. The United States and U.S. EPA reserve, and this
Agreement is without prejudice to, all rights against the
Respondents with respect to all other matters, including but not

limited to:
a. liability for failure of Respondents to meet a

requirement of this Order by Consent;

b. 1liability for costs incurred or to be incurred that
are not Oversight Costs as defined in Section VII of this Order;

c. liability for injunctive relief or administrative
order enforcement under Section 106 of CERCLA, 42 U.S.C. § 9606,
excluding work performed under the terms of this Order by Consent;

d. criminal liability; and

e. liability for damages for injury to, destruction of,
or loss of natural resources, and for the costs of any natural
resource damage assessments.
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XIIL. . OTHER CLAIMS .- . - el

By issuance of this Order, the United States:and U.S. EPA assume

no liability for injuries or damages to persons or preperty . -_35
- resulting-from.any acts-or -omissions of .Respondents.: : The United : "7
States or.0.S. EPA shall: not be a. party ors.be held:out:ras a party o

to any contract entered..into by.the Respondents or thelr T

directors, offlcers, employees,; agents, -successors,

representatives, assigns, contractors, or consultants in carrylng

out activities pursuant to this Order

Except as expressly provrded in Sectlon XIV (Covenant Not To Sue),
nothing in.this Order constitutes a satisfaction -of or release
from .any .claim or cause of .action against the Respondents or any
person not a party to this Order, for .any  liability such person
may have under CERCLA, other -statutes; -or the .common law, -
including but :not limited to any :claims of the:United States for
costs, damages and 1nterest under- Sections 106(a) or 107 (a) of

CERCLA, 42 U.S.C. §§ 9606(a), 9607(a)

This Order does not constltute a preauthorlzatlon of funds under
Section 111(a) (2} of CERCLA, 42 U.S.C. § 9611(a)(2). The
Respondents waive any claim to payment under Sections 106(b), 111,
and 112 of CERCLA, 4Z U.S.C. §§S; 9606(b), 96711, and 9612, against
the United States or the Hazardous Substance Superfund arising out

of any action performed under this Order.

/No action or dec151on by U S. EPA pursuant to thls Order shall
give rise to any right to judicial review except as set forth in
Section 113(h) of CERCLA, 42 U.S.C. § 8613(h). :

XIv. COVENANT NOT TO SUE

Except as otherwise specifically provided in this Order, upon
issuance of the U.S. EPA notice referred to.in Section XVIII
(Notice of Completion), U.S. EPA covenants not to sue Respondents
for judicial imposition of damages or civil penalties or to take
administrative action against Respondents for any failure to
perform actions agreed to in thls Order except as otherwise

reserved herein.

Except as otherwise specifically provided in this Order, in
consideration and upon Respondents' payment of the Oversight Costs
specified in Section VIII of this Order, U.S. EPA covenants not to
sue or to take "administrative action against Respondents under
Section 107(a) of CERCLA, 42 U.S.C. § 9607 (a), for recovery of
Oversight Costs incurred by the United States in connection with




OUCC Attachment CMP-9 43526-Rate Case
OUCC Set 34-003

Cause No. 43526 Attachment A -
Page 26 of 66 Page 112 of 152

23

this action or this Order. This covenant not to sue shall take
effect upon the receipt by U.S. EPA of the payments required by
Section VIII (Reimbursement of Costs).

© These covenants not to sue are conditioned tpon the complete and
satisfactory performance by Respondents of their obligations under
this Order. These covenants not to sue extend only to the
Respondents znd do not extend to any other person.

XV. CONTRIBUTION PROTECTION

With regard to claims for contribution against Respondents for
matters addressed in this Order, the Parties hereto agree that the
Respondents are entitled to protection from contribution actions
or claims to the extent provided by Section 113(f) (2) and

122 (h) (4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h) (4).
Nothing in this Order precludes Parties to this Order from
asserting any claims, causes of action or demands against any
persons not parties to this Order for indemnification,
contribition, or cost recovery.

XVI. INDEMNIFICATION

Respondents agree to indemnify, save and hold harmless the United
States and its agencies, departments, officials, agents,
contractors, subcontractors, employres and representatives from
any and all claims or causes of action: (A) arising. from, or on
account of, acts or omissions of Respondents and Respondents'
officers, heirs, directors, employees, agents, contractors,
subcontractors, receivers, trustees, successors or assigns, in
carrying out actions pursuant to this Order; and (B} for damages
or reimbursement arising from or on account of any contract,
agreement, or arrangement between (any one or more of)
Respondents, and any persons for performance of work on or
relating to the site, including claims on account of construction
delays. Nothing in this Order, however, requires indemnification
by. Respondents for any claim or cause of action against the United
States based on negligent action taken solely and directly by U.S.
EPA (not including oversight or approval of plans or activities by
the Respondents). The U.S5. EPA shall not be construed to be a
party to any contract involving the Respondents at the site.

Respondents reserve their right to assert claims against the
United States, subject to the provision of Chapter 171 of Title 28
of the United States Code, for money damages for injury or loss of
property or personal injury or death caused by the negligent or
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wrongful act’ or’ omission ‘of any employee of “the U.S. EPA whlle f"
acting within: the scope ©f his-office or employment under CT
circumstanceés ‘wheré the United States, if a private person, wo L
be liable to the elaimant in accordance with' the law-of the pléce : .
- where the act or omission occurred. However, any such claim shall
not include a claim for any damages caused, in whole or in part,

by the act or omissitniofany person i 1nclud1ng any contractor,

who is not a federal employee as that term is defined 'in 28 U.
Section - 2671; nor*shall any siich c¢laim include a claim based én

U.S. EPA's selectlon of+ response actlons, ot the’ oversrght or
approval of -the Respondents” plans or ‘dctivities. The foregorng
applies 6nly teé-claims which are brought pursuant to any statute
other than CERCIA and-f6r which the waiver of soverelgn 1mmun1ty

is, found in a statute other 'CERCLA. - - :

XVII., MODIFICATIONS™"

Except as otherwise specified in Section VI. 2. (Work To Be
Performed), if any party believes modifications to .any plan or. ,
schedule are necessary during the course of this project, they
shall conduct informal discussions regarding such modifications
w1th the other parties. Aany agreed upon modifications to-.any plan .
or; schedule shall be memorialized in writing within ten- (10) : '
calendar days; however, the effective date of the modification" -
Shall be the date of the U.S. EPA RPM's oral direction. Any other
regulrements of this Order may be modified in writing by mitual
agreement of the parties. Any modification to this Order shall be
incorporated into and made an enforceable part of thls Order

If Respondents seek permrssron to deviate from any approved plan

or schedule, Respondents' Project Coordinator shall’ submlt a .
written request to U.S. EPA and IDEM for approval by U.S. EPA, in’
consultation with IDEM, outllnlng the proposed modlflcatlon and

its basis.

No informal advice, guidance, suggestion, or comment by U.S. EPA

~or IDEM.regarding reports, plans, specifications, schedules, or

any other writing submitted by the Respondents shall relieve
Respondents of their obligations to obtain such formal approval as
may be required by this Order, and to comply with g1l requ1rements.‘
of this Order unless lt is formally modified. )

XVIII. NOTICE OF COMPLETION

When U.S. EPA, in consdltation with IDEM, determines that all
work, including the RI/FS Report, has been fully performed in
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accordance with this Order, except for certain continuing
obligations required by this Order (e.a., record retention,
payment of costs), U.S. EPA will provide written notice to the

Respondents.

XIX. SUBMITTALS/CORRESPONDENCE

Any notices, documents, information, reports, plans, approvals,
disapprovals, or other correspondence required to be submitted
from one party to another under this Order, shall be deemed
submitted either when hand-delivered or as of the date of receipt
by certified mail/return receipt reguestesd, express.mail, or
facsimile in accordance with this section.

‘All correspondence, communication, and submittals from Respondents
shall be directed to the following and additional individuals they

identify:

Dion Novak

Remedial Project Manager

U.S5. EPA {(SR-6)

77 West Jackson Blvd.
Chicago, IL 60604

Telephomnie #(312)-886-4737
Telefacsimile #(312)-886-4071
E-mail novak.dion@epa.gov

Jerome P. Kujawa

U.S. EpPA (C-14J)

77 West Jackson Blvd.
Chicago, IL 60604 _
Telephone #(312)-886-6731
Telefacsimile #(312)-886-0747
E-mail: kujawa.jerome@epa.qov

Dan Sparks

U.S. Fish and Wildlife Service
620 South Walker Street
Bloomington, IN 47403

Mike Czezik

U.S. Department of Interior
244 Custom House

200 Chestnut Btreet
Philadelphia, PA 19106

AND
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Resa Ramsey
Indiana Department of Env1ronmental Management

100 N. Senate Ave., P.0O. Box 6015

Indianapolis, IN 26206- 6015 el Lal

Phione (317)-234-0353 o T )

FAX (317)-234-0428 L . o

E- mall rramsey@dem ctate 1n us - D e

Greg Allls L0 - g S ~- .. R
Indiana Department of Natural Resourceb ' L -
400 W. Washington '

Tndianapolis, IN 46206

XX. 'GOORDINAT;ON'WITH NATURAL“RESOURCES'TRUSTEES

Pursuant to’ Bections 104 .(b) (2) ‘and, 122(3) of CERCLA 42 u.s.c. .-
9604 (b) (2} and’ 9622(3) . U.S_EPA has .also notlfled the Trustees of:
the negotiation of this agreed .Ordér. The Trustees have agreed to.
review the Respondents' implementation of this Order.

The Respondents shall provide copies of all plans, reports or
other submittals, except for any Health and Safety Plan, required
by this Order or the attached Statement of Work for PRP-Conducted
Remedial Investigation and Feasibility Study to the Trustees. The
Parties agresz that this Order contemplates Trustee review and
comment and does not contemplate Trustee approval of plans,
reports or other submittals and such approval is not required for
any activity contained in any plan, report or submittal to
proceed. Any comment by any Trustee shall be communicated
directly to U.S. EPA and to all other Trustees. Trustees shall
provide their comments within the timeframe set for comment by the
- U.8. EPA (the lead remedial agency) for the specific action,.
issue, plan, report or other submittal. The U.S. EPA shall
compile the Trustee comments and forward them to the Respondents
along with U.S. EPA's comments.

The Parties agree that any approval by the U.S5. EPA (in its role
as a remedial agency) of any submittal does not constitute
approval of that submittal pursuant to 15 CFR Part 950 or 43 CFR

Part 11.

Upon completion and approval of the RI/FS pursuant to Section VI
of this Order, Respondents may request that the Trustees enter
into a covenant not to sus for natural resource damage assessment
activity commensurate with the extent to which the Respondents'
work performed under this order satisfies the injury determination
and other natural resource damage assessment requirsments or the
restoration, rehabilitation or replacement, or compensation
requirements of 15 CFR Part 990 or 43 CFR Part 11. .The Trustees
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shall not be required to enter into any such covenant not to sue
for natural resource damage assessment activity.

XXI. SEVERABILITY

If a court of competent jurisdiction issues an order that
invalidates any provision of this Order or finds that Respondents
have sufficient cause not to comply with one or more provisions of
this Order, Respondents shall remain bound to comply with all

provisions of this Order not invalidated by the court's order.

B

XXIT. EFFECTIVE DATE AND COMPUTATION OF TIME

<

N
This Order shall be effective upon signature by the Director,

Superfund Division, U.S. EPA Region 5. For the purposes of this
Order, the term "day" shall mean a calendar day. In computing any
. period of time under this Order, where the last day of the period

would fall or a Saturday or Sunday, the period shall run until ’
noon, Central Time of the following Monday. ‘
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IN THE MATfféR OF'-

CAMORSlte . _— ..
WESTVILLE IN -

SIGNATORIES -

Each under51gned representatlve of a 51gnatory to thlS _
- Administrative  Order on Consent .certifies.that-he or she 1s fully
authorized tojenter into.the.terms:andsconditions of this Order. . L
and to bind' such s1gnatory, its directorsy.officers, ,empl_@y{eesc
agents, successors and assigns, to this document .

Ag;eed ‘this. ALE_%_‘ aay Ofm : g
M{U Qz/;wu%?

. 2002.

B-.-L‘ gif

SIGNATORY'S NAME AND TITLE: KM{Q@H M. Heﬁmg Sjﬁ
Sehio ¢ Sﬁtﬂ me @P

RESPONDEN’I’ Daimlerchrys] er Corporation
RESPONDENT 'S ADDRESS & PHONE:
Kathleen M. Hennessey, Esq. :
DaimlerChrysier Corporatlnn .
CIMS 485-13-62 o
1000 Chrysler Drive ,
Auburn Bills, MI 48236—2808
-(248) 512-4116

With Copy To:

Susan E. Padley, Esq.

Howard & Howard Attorneys _ T “
39400 Woodward, Suite 101 s '
Bloomfield Hills, MI 48304~5151

(248) 645-1483
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IN THE MATTER OF:
CAM-OR site
WESTVILLE, ' IN

SIGNATORIES

Each undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she is fully
authorized to enter into the terms and conditions of this Order -
and to bind such signatory, its directors, officers, employees,
agents, successors and assigns, to this document. ‘

AgJ;éed this /C/B‘ day of AOV’ ., 2002,

LAY

SIGNATORY'S NAME AND TITLE: 7;%,@/ \T .Q&uu "

RESPONDENT &/ (Pdfﬁ 59“53 '
RESPONDENT 'S ADDRESS & PHONE:
' 2 WMovTn Mewasla
ot 1458

\ . / %—Jdﬂ
Colovmoto Sprivgs, Calor .

zel.
J1G-5q0-4337] ©
719-520 - ~Y&HE Lux
Duue/ Sehuae @ EL s &, COmn
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IN THE MATTER OF:
CAM-OR site
WESTVILLE, IN =

S IGNATORIES

Each undersigned representatlve of a 51gnatory to this
Administrative Order on Consent certifies that he or she is fully
authorized to enter into the terms .and conditions of this Oxder
and to bind such signatory, itswdirectors;-officers, employees,
agents, successors and assigng, to this document.

s e

SIGNATORY'S NAME AND TITLE: (Dame( To Schuee, ,Cemm» Quuge/

RESPONDENT A’/VR P (l@ e Cmmfauj

,'.—'

RESPONDENT'S ADDRESS & PHONE:

2 WNorfh WQ\/W
R HEGT ‘
Co/o:raalo Sfrnsz Cﬁ/o ra/Cp
I T s
719-5R0-4337 +I
FIG~SR0 = HEDS €ax

Ou«.e?/ 5c‘lw€-l-@5/?f—150.50“1
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IN THE MATTER OF:
CAM-OR SITE
WESTVILLE, IN

SIGNATORIES

Each undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she is fully
authorized to enter into the terms and conditions of this Order
and to bind such signatory, its directors, officers, employees,
agents, successors and assigns, to this document.

Z A
Agreed this 5 day of Aprit ,"2002.

By

'SIGNATORY'S NAME AND TITLE: Carl A. Gerhardstein
Senior Director - Environmental

RESPONDENT: CSX TRANSPORTATION, INC.

RESPONDENT'S ADDRESS & PHONE: c/o Paul J. Kurzanski
: CSX Transportation, Inc.
500 Water Street
Jacksonville, FL. 32202
(904) 359-3101

43526-Rate Case
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Attachment A
Page 120 of 152
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IN THE MATTER OF:"

CAM-OR-SITE... .
’ WE‘SWI’LLE‘,"’IN :

Edch undersigned representatlve of a signatory to this P . S
Administrative Ordér on-Gonsent-certifies ‘that fie or'she-is-fully=.. 777 ¥
authorized to enter into the terms and canditions of this Order
and to bind such signatory, its directors, officers, employees
agents successors and assugns ‘to this document

&y .
Agreed thrs ST day-of * April - ,12'002'.

Sy Fed i im0t )

S Ll %é)mh

SIGNATORY’S NAME AND TITLE: Uonathan M. Broder ‘:
' ' . : " Vice President ~ Law

RESPQNDENT: ’ ' CONSOLIDATED RAIL CORPORATION

RESPONDENT’S ADDRESS & PHONE: c/o Paul J. Kurzanski
o : . CSX Transportation, Inc. -

500 Water Street
- Jacksonvilie, FL 32202
(904 359-3101 .
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IN THE MATTER OF:
CAM-OR site . . o - .
WESTVILLE, IN ' -~

SIGNATORIES

Each undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she ig fully
authorized to enter into the terms and .conditions of this Order
and to bind such signatory, its directors, officers, employeés,
agents, successors and assigns, to this document.

Agreed this // / day of W _

By S

SIGNATORY'S NAME AND TITLE:
Arthur E. Smith, Jdr., Sr. Vice President & Environmental Counsel

RESPONDENT
RESPONDENT 'S ADDRESS & PHONE:

Northern Indiana Public Service Co.
c/o Louis Meschede

NiSource Inc.

Environmental, Health & Safety

801 E. 86th Ave.

Merrillville, IN 46410
219.647.5264-

, 2002,

‘a
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IN THE MATTER OF:

_S_I_GEET_OE_I_E_S

Each underS1gned representatlve of-a 51gnatory to thlS

Administrative Order on~Consent certifies thit ‘he-ofshe is fully

authorizéd to enter into” the - terms -and conditions Of “this-Ofder
and to bind such 51gnatory, Yts-diregfors; efficers, semployees,

agents, successors and assigns, to this document.
i . '.... _H .

v Con

Agreed this _- Eth : day éf APP-LL‘ . , 2002.

%.
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IN THE MATTER OF:
CAM-OR site
WESTVILLE, IN

SIGNATORIES

Each undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she is fully
authorized to enter into the terms and conditions of this Order
and to bind such signatory, its directors, officers, employees,
agents, successors and assigns, to this document ' -

Agréed this; 2 ﬂ\ day of A’Pf‘ , ;002
By | Wﬂ ///VI/I

, . Virgil W uff e ) _
-SIGNATORY'S NAME AND TITLE: Assistant Secratary
RESPONDENT Safety-Xleen (TG), Inc.

RESPONDENT'S ADDRESS & PHONE: . 1301 Gervais Street, Suite 300
. o Columbia, South Carolina 29201
(803) 933-4304 B
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IN THE MATTER OF:

CAM-OR: 51te
WESTVILLE, IN

8 IGNATOR‘I-ES T

- Each undersigned’ representatlve of agignatory to thlS
Administrative“Ordér on Consent certifies. that he ox she is. fully
authorizéd to’ enter~1nt@.the ‘terms’ and conditions' of this. Oxder-
and to bifndisach: signat fy, ites-directors, offlcers employees,{n"v¢
agents, successors and':assigns,’ to this, document T LT T

Kl

Agreed this __ ' B~ . _dayor ARl i, pe02. .. .~

.{%%SIGNATORY'S NAME “AND T TLE: MldHfliE T HSW ATTORNEY.

"."-RESPONDENT QENERAL MCTORS (okPRATION ...
RESPONDENI"S ADDRESS & PHONE %3 ,A //\/027 L. BENTLEY e i
S PN X A g
T . 300 FENAI3SANCE CARTER
L L e, M 48243 |
- 3‘/3-—@6‘5’“4ng3 ' .
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IN THE MATTER OF:
CAM-OR site . S .
WESTVILLE, IN Lo : B

SIGNATORIES

Each undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she is fully
authorized to enter into the terms and conditions of this Order
and to bind such signatory, its directors, officers, employees,
agents, successors and assigns, to this document.

Agreed this 26th day of March , 2002,

By ,/W&M

SIGNATORY'S NAME AND TITLE: Ronald D. Dickel, Vice President

RESPONDENT: Alcoa Inc. (f/k/a Aluminum Company of America)

RESPONDENT 'S ADDRESS & PHONE: c/o Patricia A. Shaw,.Esq.

) - LeBoeuf, Lamb, Greene & MacRae, LLP
One Gateway Center .
420 Fort Duguesne Blvd., Suite 1600
Pittsburgh, PA 15222-1437
{412)594-2308
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Each Underslgned representatlve of -a.. slgnatory t:o thls

and to bJ.nd such S:Lgnatory, 1t:s dlrectors, \offlcers,m.
to this document.

Agreed this _ ét da'y of
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i SIGNATORY‘S NAME AND TITLE:

-/ RESPONDENT
i RESPONDENT 'S ADDRESS & PHONE:
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IN THE MATTER OF:
CAM-OR site
WESTVILLE, IN

SIGNATORTES

Bach undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she is fully
authorized to enter into the terms and conditions of this Oxder
and to bind such 51gnatory, its directors, officers, employees,
agents, successors and assigns, to this document. .

Agreed this . % . day of M , 2002.
o U, WJ Wt

. William J. McKd;
“ SIGNATORY'S NAME AND TITLE:Assistant Genera

Counsel, Environmental

¢ RESPONDENT : '

: United States Steel C

-RESPONDENT ! S ADDRESS & PHONE: 600 SrantaSEieete"e Preoration
: Pittsburgh, PA 15219-2800 -

(412) 433-2813
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IN THE MATTER OF!

CAM-OR ‘site: -
_ RESTVILLE, TN

SIGNATORIES:
Bach undersigned- representatlve “of a -signatorystothis: SR
Admiristrative Order -on-Consent ‘certifies that che sor- she dss fully
authorizéd to«enter irto ithe ‘téerms andsconditidns of sthis Order
and to bindisudh s:Lgnatory, itis ditectors, officers; employees,:. .
agents, successors and "dsgigis, ‘to this-document: - oeuwe T

Agreed this '~’§[a+'l—/] . day of . Ma ek , 2002 N -

pzﬁm A Wt

\SIGNATORY'S NAME AND TITLE: L)Sa A- W‘JFS‘/’P"' SRR

'1 : £INL -. Nl “ Haf’ldﬁux\ %r}’)fy

' e ‘
iRESPONDENT JDana Cﬂrpora%o n
{RESPONDENT 'S ADDRESS & PHONE:

'

C oy

&/Q __Da:ja GﬁrPdm:HOﬂ
4500 Dpyr Street
'-TOfeaJO Ohio 43¢4s
 Phone~ 419-535" 1475
fay ¢)9 - 535~ 4790 .
C—M‘-’(ll _ % /»Sa L\)qr.;haroudamq DA
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IN THE MATTER OF:

' CAM-OR site
WESTVILLE, IN

SIGNATORIES

Each undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she is fully
authorized to enter into the terms and conditions of this Order

and to bind such signatory,
agents, successors and assigns,

its directors, officers, employees,
to this document. E

Agreed this L;z /’U’CZ day of /%WA/ , 2002.

By U‘WhéﬁgéV%fﬂf

. SIGNATORY'S NAME AND TITLE:

- RESPONDENT

Aesis 7T

- RESPONDENT'S ADDRESS & PHONE:

CBeClp L AuTovw A
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SIGNATORIES

i

and to bind such s:.gnatory, “:LT.'.S dlrectors, offlcers, employees,
agents, successors and a551gns, to’ thls document

e

Agréed this - 271:1_‘

By " A~ [

23 4 v,
t e AL AU

:'-%'..SIGNATORY‘S NAME AND_TITLE Pai(rlcia Nachtlgal Vlce%&ident &

N T .
L coanlo L

i.RESPONDENT Clark Equlpment Co. a sub51d1ary of Ingersoll Rand Co.

RESPONDJ:,NT'S ADDRESS & PHON"‘ 200“Chastnut Ridge Road
: Woodcilff Lake, NJ 07677 -

201—573—0 123

" CONTACT TNFORMATION: Aaron Kleinbaum
‘ | . 201-573-3233
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IN THE MATTER: OF:

CAM-OR site
WESTVILLE, IN.

SIGNATORIE]

Each undersigned representative of a signatory to this
Administrative Order on Consent certifies that he or she is fully
authorized te enter inte the terms and conditions of this Order
and to bind such sigmatory, its directors, officers, employees,
agents, successors and assigns, to this document. '

Agreed this 'té ZZ day of p 2002

Z/M/ i

SIGNATORY'S NAME AND TITLE

RESPONDENT .
RESPONDENT 'S ADDRESS & PHONE: Millenium Petrochemicals, Inc.
Jobn D. Rice
11530 Northlake Drive

Cincinnati, OH 45249
(513) 530-6563

v TOTA PAGE.O2 w4
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IN:THE MATTER OF:

CaM-OR 8i _té ~
WESTVILLE; IN

Each undaraigncd represe.ntatlve of a signatory to this

_Admlnistrative -Order on Consent certifies that he or she is- 'fully
aunthorized to enter into the terms .and conditions of thia Order

. and to bind such =mignatory, dts directors, officars employ‘czen,
agents, guccenaors and assigns, to this documen -

BY

“ .’?J.l_‘;lawr‘ /C I.S';OOO/KJ a Sous E‘C)

_Geraldme walker .

SIGNATORY 'S NAME AND TITLX:

c/o Richard S. Baron, E=q,

. Kitch brutchas Wagner DeNardis & Valitutti
31555'W. Fourteen Mile -Road, Suite'315
Faxmington Hills, Micid.gan 48334—-1288
PR: 248-932-2990 ’ .

" FAX:s 248~932+-2994

‘RESPONDENT
RESPONDENT'S ADDRESS & PEONE

APR-15-2@8B2 MON @9:120M ID:FARMINGTON OFFICE PAGE: 1
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IN THE MATTER. OF:

CBM-OR site

WESTVILLE, INDIANA"

IT IS SO ORDERED AND AGREED:

WP lie).

Wlf'lam E. Muno, Director
uperfund Division

United States Environmental
Protection Agency, Region 5

Page 134 of 152

DATE : g%; 7 0;

N
.
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Alcoa Inc
.ANR Plpellne Company
'C. Stoddard & Sens, Inc.

Clark Equipment Co.

Consolidated Rail Corporation

C8X Transportation, Inc.
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SCOPE OF WORK FFOR
REMEDIAL INVESTIGATION AND FEASIBILITY STUDY
TTHE . C
CAM-OR
WESTVILLE, INDIANA

PURPOSE:

The purpose of this Scope of Work (SOW) is to set forth requirements for the preparation of a
Remedial Investigation and Feasibility Study (RI/ES). The RI shall evaluate the nature and
extent of contamination from the operation of the facility and found in areas where demolition
of structures occurred at the facility known as the Cam-Or Site in Westville, IN, and also
assess the risk from this contamination on uman health and the environment. The FS Report
shall evaluate alternatives for addressing the impact to human health and/or the environment
from the contamination at the site. The RI and FS Reports shall be conducted, at a minimum,
consistent with the “Guidance for Conducting Remedial Investigations and Feasibility Studies
Under CERCLA™ (U.S. EPA, Office of Emergency and Remedial Response, October, 1988)
and any other guidances that U.S. EPA uses in conducting a RI/FS, as well as any additional
requirements in the administrative order. The Respondents shall furnish all personnel,
materials, and services necessary for, or incidental to, performing the RI/FS at the Cam-Or
site, except as otherwise specified herein. Also, the Respondents shall install additional
monitoring wells to better characterize the 1,4-dioxane plume associated with the site.

At the completion of the RI/FS, U.S. EPA. will be responsible for the selection of a Site
remedy and will document this selection in a Record of Decision (ROD). The remedial action
selected by U.S. EPA will meet the cleanup standards specified in CERCLA Section 121.
That is, the selected remedial action will be protective of human health and the environment,
will be in compliance with, or include a waiver of, applicable or relevant and appropriate
requirements of other laws, will be cost-effective, will utilize permanent solutions and
alternative treatment technologies or resource recovery technologies, to the maximum extent
practicable, and will address the statutory preference for treatment as a principal element. The
final RI/FS reports, as adopted by U.S. EPA, and the risk evaluation/assessment will, with the
administrative record, form the basis for the selection of the site's remedy and will provide the
information necessary to support the development of the ROD. '

As specified in CERCLA Section 104(a)(1}, as amended, U.S. EPA will provide oversight of
the Respondents’ activities throughout the RI/FS, including all field sampling activities. The
Respondents will fund and support U.S. EPA's initiation and conduct of activities related to
the implementation of oversight activities.
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SCOPE:

\‘

The tasks-fo be: complpted as part of thrs RI/FS are:

Task 1+ ,fRI/FS Support Samplrng Plan )
Task 2.7+ ::Remedial.Investigation . =" :
Task 3. RI/ES Report

Task 4. Progress Reports _

TASK 1: RI/FS SUPPORT SAMPLING PLAN

oo, av..-,, K .-‘cr.§~.. ‘_

Within 30 calendar days of the effective date of the Admrmstratrve Order Respondeuts shall
submit-a:Sampling Plan to*H.8.<EPA and Indiana Department -of Envrronmental Management ;
that addresses-all data: acqulsmon activities. “The obj JCCIIVC of this’ RIFFS $upport $ampling is to
further: characterize extent-of .cortamination’ at the Site ‘beyorid! ‘Hhiat alreddy’ 1dent1ﬁed by
previous site:investigations; as summarized: i Arcadxs/Gcraghty&Mﬂler s Data’ Summary
Report.«iThe-planuse:the jguidelines:set forthin the” Arcadrs/Garaghty&Mrller §'Remedial
Investigation/Feasibility:Study iWork Plan=March 2000, mcludmg sibsequéiit-revisions. The
;plan shall contain a description of equipment specificatiots, requrred analyses, sample types,
‘and sample locations and frequency. The plan shall address specific hydrologic,
“hydrogeologic, and soil to groundwater transport charactefization meth6ds 1o be employed
+including, but not limited to, geologic mapping, geophysics, field screening, drilling and well
:installation, flow. detenmnatron and sorl/watcr/scdlmentlwaste samphno 'tO. determrnp extent of

rr"‘-

. con’rammatmn

Respondents shall-identify fhe-data requirements‘of-§pecific remedial techniologied that may be
necessary to evaluate remedial activities in the RI/FS and the Respondents shall provide a
schedule stating-when events will take:place’dnd when deliverables will be submitted. All
deliverables, including-all draft'plans;:are subject-to'U:S"EPA-approval, in consultation with
IDEM. Respondents shall incorporate all U.S. EPA comments into the final version of plans.
All approved ﬁnal plans shall be’ rmplementcd as approved by thc U ‘S. EPA.

The RI/FS Support Sarnplmg Plan shall mclude the follong mforrnatron

A.  Site Backaround

A brief summary of the Srte location, general Site physiography, hydrology and
geology shall be included. A summary description of the data already available shall be
included which will highlight the areas of known contamination and the levels detected.
Reference should be made to the Data Summary Report wherever possible. Tables
shall be included.to:display the minimum and maximum levels of detected contammants

across the Site.
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. Data Gap Description

Respondents shall make an analysis of the currently available data to determine the
areas of the Site which require additional data in order to define the extent of
contamination for purposes of impiementing a remedial action. A description of the-
number, types, and locations of additional samples to be collected shall be included in
this section of the sampling plan. '

Descriptions of the following activities shall also be included:

L. _Site Topographic Survev/Access "

Respondents shall include a program for surveying topography of the site to
better determine current features of the site since the completion of the
demolition of the facility.- The survey will characterize the current features of
the site, such as topography,.consolidated waste piles, foundations, fences,
property boundaries, and drainage pathways. Features shall be recorded relative
to a United States Geological Survey (USGS) standard benchmark and should be
performed by an Indiana licensed surveyor.

ii. . Cover Investigation

. The plan, as approved by the U.S. EPA, shall include a program for

investigating the condition of the covers for the two on-site waste storage areas.
These areas are known as the Northwest Area and the Northeast Area. The
cover evaluation will be completed by performing the following tasks:

. Visual observation of cover material to identify any areas of
surface staining, sludge breakouts, and erosional features, and

. For the Northwest Area, and if determined by the U.S. EPA
based on the visual observations for the Northwest Area, borings
will be taken to determine the relative thickness of the cap and the
depth to waste material. The soil/sludge samples will be
classified in a similar fashion to other soil samples, and each
boring will be sealed with bentonite from the bottom to the top
using a tremie pipe.

- I Surface Soil [nvestigation

The plan, as approved by the U.S. EPA, shall include a program for obtaining
the necessary data to fill the identified data gaps. These areas shall be identified

3
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through a survey of data previously collected. Examples of areas in need of
further investigation are those areas where buildings, tanks, and other-structures
stood priorto demolition in 1998. The samples shall be collected to a depth of .
at least two-feet below ground surface (bgs) and ‘shall be analyzed for Target
Analyte List metals, VOCs, SVOCs and:PCBs. -All'sampling.conducted shall-be -
econsistent with the- lnvesnganons methods cmployed by the U S EPA in Field

Investxgatlon Studlcs

v Grouna’waz‘er vaesrzgarzo T S RN AT

AT i

The plan :as approved by the ‘U S EPA shall-inclnde a- program for the
erinvestigation-of groundwaterconditions’ Im.medlately ‘beneathi ‘and-near the site,
w1 These.areas shall be'investigated using existing momtonng ‘wells and any
. temporary :wells.Heemed appropriate to’ “fullyevaludte the’trends and”
concentrations-of VOCsand ‘SVOCS.” ‘Groundwater samplcs shali*be collected
using low-flow sampling techniques and sampled at an interval approyed by the -
U.S. EPA. Grouridwater samples shall be analyzed for {#-81oxane, ‘Target
Compound List VOCs and SVOCs. If soil sampling discovers the presence of

: elevat d lcvcls of heavy metals level thc groundwatcr samples may also“ 'c‘ ;

’ Lo LNAPL Invesngatzon

e thr: plan aS«approvcd by the USy EPA shall mclude a prooram for the *
.investigationiof thelight nod-aqieous: -phase’liquid” (LNAPL) preséiit‘in MW-18,
MW-6S, and B-2. The purpose:cf-this-investigation shoild be to* ‘determing the
extent, properties, and potential recoverablilty of the LNAPL, and shall include
‘an investigation-of'the drainage-diteh: nnmedlately to" the south ‘of* thée 51te along

~~Highway 2: -The plan shall:utilize s8il’ bormgs difect: push samplmg,
.piezometers-and-any- -other Tnethods ‘that wxll ‘fully ‘délineate the’size of the -
LNAPL layer.-+A petroléumni hydrocarbon samplc shall-be colletted frona”
- minimum of three locations.” One samiple of'the- petroleum hydrocarbon samples
... shall be scanned using a’Flame Ionization’ ‘Detector (FID)"and Electron Capture
Detector (ECD) to determine the composition of the LNAPL. The remainirig
samples shall at a minimum be analyzed tor chcrmcal and phys1ca1 analyses as

follows: :- -
. VOCs
e SVOCs
. Specific Gravity
. Viscosity
. Flashpoint
. PCBs
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VL. Baseline Risk Assessment

The plan, as approved by U.S. EPA, shall include a program for a baseline risk
assessment to evaluate whether impacted soils, sludges, and groundwater at the
Site present a potential risk to human health and/or the environment, and
establish what additional remedial action may be required. The risk assessment
shall be conducted in a manner consistent with the U.S.EPA (1989, 1998) Risk
Assessment Guidance for Superfund (RAGS) and will contain sections
describing data evaluation, dose-response assessment, exposure assessment, and
risk characterization. The risk assessment shall take into consideration the
potential-post-remediation land uses for the site, which at this time are expected
to be commercial/industrial and/or recreational land use scenarios.

Sampling Procedures

Respondents shall include a description of the depths of sampling, parameters to be
‘analyzed, equipment to be used, decontamination procedures to be followed, sample
.quality assurance measures, data quality objectives and sample management procedures
‘to be utilized in the field. All sampling and analyses performed shall conform to U.S.
EPA direction, approval, and guidance regarding sampling, quality assurance/quality
control (“QA/QC”), data validation, and chain of custody procedures. Respondents
-shal} ensure that the laboratory used to perform the analyses participates in 2 QA/QC
‘program that complies with U.S. EPA guidance.

Upon request by U.S. EPA, Respondents shall have such a laboratory analyze samples
submitted by U.S. EPA for quality assurance monitoring at Respondents’ expense.
Respondents shall provide to U.S. EPA the QA/QC procedures followed by all
sampling teams and laboratories performing data collection and/or analysis.
Respondents shall also ensure provision of analytical tracking information consistent
with OSWER Directive No. 9240.0-2B, Extending the Trackine of Analytical Services
to PRP-Lead Superfiind Sites. -

Upon request by U.S. EPA, Respondents shall allow U.S. EPA, IDEM or their
authorized representatives to take split and/or duplicate samples of any samples
collected by Respondents or their contractors or agents. Respondents shall notify U.S.
EPA and IDEM not less than 10 business days in advance of any sample collection
activity. U.S. EPA shall maintain the right to take any additional samples that it deems

necessary.
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D. _.Heslch'-and Saféty Plan <0 i T

Prior to becmmno the:site investigation:work, Respondents-shall pr epare: a:Site Health
and Safety plan-which will be designed.fo protect on-site:personnel;area resmlents and- -

»nearby workers:from physical,.chemical and &l other hazards; posed by this samipling: - o

6vents: The safety plan-shall develop the performance levels zmd cnterla necessary o
address;the. followmg areas;- .ot v ol Hele vhen 0w

¢ Gencral requirements

*  Personnel

. Levels of protection

. Safe work practices and.safe gnards

. Medical surveillance

» Personal and envlronmental alr momtormg

. Personal hygiene: «+=" * ia o sl

®LR »Decontammatlon personal and Bqulpment

® Site work zones:: R T R AT G

* :rContaminant: control* S T N LR (9 :

» Contingency-and. emergency plannmg (mcludmg resp onse to
: fires/explosions) et pe TN :

» Logs, reports and record. keepmg T

The safety plan shall, at a minimum;follow.U.S+"EPA! gnidance document Standard
Operating Safety Guides (Publication 9285.1:03; 'PB92 963414 June 1992) and all

" OSHA requlrements as outlined in 29 CFR 1910

E-S_Cll_@y_k

Respondents shall include a schedule swhich-identifies: timing forsinitiation and
completmn of all tasks to be completed as part of this RI/FS Support Samplmg Plan.

..;‘u

TASK 2 REMEDIAL INVESTIGATION o mu o

Respondents shall conduct the Remedial Investigat’ion according-to-the U.S. EPA approved
Sampling Plan and schedule. Respondents shall coordinate dctivities with 1U.S. EPA's
Remedial Project Manager (RPM) and keep the RPM and IDEM informed on all site
developments pertaining to the remedial investigation by submitting weekly and/or monthly
reports to the RPM. These reports should include a list of ill activities conducted during the
report period, a summary of apy problems encountered; and a description of future work.
Also, Respondents shall provide the RPM and IDEM with all laberatory data.
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Within 180 calendar days of the collection of the last field sampie as part of the Remedial
Investigation (Task 2) (as designated by the U.S. EPA RPM), Respondents shall submit to

43526-Rate Case
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U.S. EPA for approval a draft RI/FS repori addressing all work-re: investigation of the Cam-

- Orsite covered by this SOW. The RI/FS report shall be consistent with the administrative
order and this SOW. The RI/FS report shall be drafted to be a stand alone document,

constructed in accordance with the following requirements:

1

2.

[«

[

Execntive Summary

Site History

2.1

Site Description and Background
2.].1 Site Location and Physical Setting

2.1.2 Present and Past Facility Operations and Disposal Practices
2.1.3 Geology/Hydrology/Hydrogeology

2.1.4 Current and past groundwater usage in the site area

2.1.5 Surrounding Land Use and Populations

2.1.6 Sensitive Ecosystems
2.1.7 Meteorology/Climatology

Previous Removal/Remedial Actions

2.2.1 Sample Descriptions

2.2.2 Sample Locations
2.2.3 Contaminant Characteristics
2.2.4 Contaminant Distributions

Source, Nature, and Extent of Contamination

RI Sample Collection Activities
3.1.1 Cover Investigation

3.1.2 Surface Soil Investigation
3.1.3 Groundwater Investigation
3.1.4 LNAPL Investigation

Data Analysis
3.2.1 Cover lavestigation

3.2.2 Surface Soil Investigation
3.2.3 Groundwater Fate and Transport
3.2.4 LNAPL Investigation

Human Health Risk Assessment

7
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Iééﬁtiﬁéﬁﬁﬁﬁﬁﬁf;Rerﬁéﬁfél..A‘é'fi n Objectives ™ = <%

I Detennmatnon of Remedlal Actlon. cope
“5.2"" Determination of Remedidl Action Schedule™
3 Identification-of and -Compliance thh.AR.ARs_

6.  Identification and Analysis of Remedial thiﬁ;i‘rﬁlfefﬁafiiéé@‘f‘;" e

" Delailed Analyss of Alternatives  ~ ‘7"

' 7.1 Eﬁecﬂvenes
’ :7.1.1 Overall Protection of Public Health and_the Envuonmcnt

' ther Critefia, Adv1sor1&s and

712 Comphance W1th ARARs and
T Guidanes™ _
7.1.3 Long-Term. Effectlvenq S
7.1 .4 " Rediiction’ of Toxmlty, Mobility,
. 7:1.5 Short- Term Effectxveness

or Volume 'Thgougﬁ"'freaunent L

7.2  Implementability i

-+ 7.2.1 Technical Feasibility R o "
" 7.2.2 Administrative Feasibility . "0 e
,,7 2. 3 Avaﬂabﬂny of Servmes and Materlals U

~ 7.3 " Cost ,_
A 1, Duect 'Cap1ta1 Cosrs
. 7.3.2" Thitired:; - e
L ':7 3 3 Long-Term Opcratlon and Mamtenancc oL i T

I 2. . i “..lv.;. (S

8. ,Comparatlve Analysxs of Remedlal Actxon Alternatlves. o ‘

9. . ScheduAle for RI/FS Submission

RS P

Exécnﬁve“sum‘*m“ 5r;_:'v B

The Execunve Summary shalI prov1de a general overv1ew of the’ contents of the RI/FS
jt shall contain a‘brief discussion of the SLte and the current and/or potentlal threat’

posed by condmons at the Site,

_ Site Characterization

_ Page1430f152
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The RI/FS shall summarize available data on the physical, demographic, and other
characteristics of the Site and the surrounding areas. Specific topics which shall be
addressed in the site characterization are detailed below. The site characterization shall
concentrate on those characteristics necessary to evaluate and se Iect an appropriate
remedy. . :

2.1 Site Description and Background

The site description includes current and historical information. The following types of
information shall be included as to the site- specific conditions and the scope of the

remedial action.

2.1.1 Site Location and Physical Setting

2.1.2 Present and Past Facility Operations and Disposal Practices
2.1.3 Geology/Hydrology/Hydrogeology

2.1.4 Current and past groundwater usage in the site area

2.1.5 Surrounding Land Use and. Populauons

2.1.6 Sensitive Ecosystems -

2.1.7 Meteorology/Climatology

2_2 Previous Removal Actions

The site characterization section shall also describe all previous removal and remedial
actions at the Site. Previous information shall be organized as follows: .

- The scope and objectives of the previous - removal actions
. The amount of time spent on the previous removal actions
. The nature and extent of hazardous substances, poliutants, or contammants

treated or controlled during the prevmus removal actions (including all

monitoring conducted)
. The technologies used and/or treatment levels used for the previous Temoval

actions.

Source. Nature and Extent of Contamination

This section shall summarize the available site characterization data for the Cam-Or
Site, including the locations of the hazardous substances, pollutants, or contaminants;
the quantity, volume, size or magnitude of the contamination; the physical and chemical
attributes of the hazardous substances, pollutants or contaminants; and, the transport of
such hazardous substances, pollution, or contamination of_f site.
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ThlS secnon shall also present the available data from thc Remedial Investlgatlon This -
. section should discuss.any ‘historical data gaps-that Wwere” 1dent1ﬁed ‘and the measurcs
taken to obtain all nccessary addmonal data - :

TR L r et Tt Lt i

4 _-Human Health stk Assessmeut

iid ¥ ,4), -""»,".'_."A.;l- s

- The rlsk assessrnent shall focus on actual and potentlal risks to persons commg mto
' contact with Gnsite contaminants, as well* as'risks to the surroundmg remdentlal
industrial worker populations from exposure to contaminated:soils; sedimenits}sirface-
water, air, and ingestion of contaminated organisms in surrounding lmpacted
ccosystems “The* effccts of on-site dnd ‘aff-sife contammants ‘on drifiking water sourtes
.'shall"alsd be & part-of any human healihtisk assessment excludmg Tisks’ assomated with
the [,4-dioxane plume that has already ‘beeri addressed by the s S.-EPA‘ini-the EE/CA.
) .Reasonable maximim estimates of exposure shall be defined for both current land nse
" _'-'condmons and’ reasonablc futiireland use cotiditions. It shall s data *frti the Site'to .
1dcnt1fy the chemicals of concern (COCs), prov1de an’ csfunate ‘6Fhow! and?ts what
extent hilman Tecepiors might be exposed to these chcmxca[s and provide an assessment
i f?thc"h alth effects as ociated with'thes :"'"hleCH.IS - .'Ihc val"anon Shalt’ prolect the
: rob. cleanup acti ‘fakéti dtflie Site and
cstabhshf" tHT Bt ackon- JevelsFor COBE (Carcingg geniciind ; non-carcmogcmc) “"The risk
© evaluation shall be conducted in accordance w1th U.S. EPA guidance inchuding, at a
% minimum: Risk*AgseSsient- ‘Guidancé for'Superfurid (R AGS) (EPAY540/1:85/002,
B December 1989) and RAGS Part D (EPA 340/Rf97/053 January 1998) The nsk

TEY s-,-\-v ’éi”‘ ¥AL

o N ° : "Hazard Identlﬁcatlon (sources) After conclusion of all Remedial
.-+ Investigation field work afid r&view riof samp]eﬂc'i_ma - Ehé" ReSpondents

%, . shall review all available information on the hazardous substances
R ":prcsent Atthe Site, And-eminating o téleased ffom the Slte and identify

- the major contaminants of concern; CREIT AR

«i88 oo Dose Response-Assessinent. - Contariinants’ ofconcem should be selected
based on their intrinsictoxicological properties; frequency ofidetection
and background concentratmns unhzmg data from thc RI and historical

£XS
R P ST < L F

’ SOUI’CES

I

et cbﬁcepm'a‘r_Exposurerpath\vay Analysis; .
« - Characterization of Site and-Potentidl Recepfors;

* . Exposure Assessment. Respondentsshall develdp reasonable maximum
estimates of exposure for both current Iand use conditions. and potentxal

land use COHdltanS at the Site;

100

__Pagetdsof1s2



_ 43526-Rate Case
OUCC Attachment CMP-9 OUCE Sot 34.003

Cause No. 43526 Attachment A -
. Page 60 of 66 Page 146 of‘152
. Risk Characterizzition; and,
. Identification of Limitations/Uncertainties.
5.7 Identification of Remedial Action Objectives

The RI/FS shall develop remedial and, where appropriate, removal action objectives, taking
into consideration the following factors:

* ' Prevention or abatement of actual or potentiai exposure to nearby human
populations, (including workers), animals, or the food chain from hazardpus
" substances, pollutants, or contaminants,

. Prevention or abatement of actual or potential contamination of drinking water
~ supplies and ecosystems;

. Stabilization or elimination of hazardous substances in drurms, barrels, tanks, or
' other bulk storage containers that may pose a threat of release (This includes the
Northeast and Northwest Areas established during previous removal actions);

. Prevention ot releases from the Northwest and Nottheast Areas;

.- Treatment or e]m:unatxon of hazardous subsrances pollutants, or contaminants
m soils or sediments that may migrate;

. . Elimination of thrcaf. of fire or explosion;

. Acceptable chemical-specific contaminant levels, or range of levels, for all
exposure routes.

. Mitigation or abatement of other situations or factors that may pose threats to
public health, welfare, or the environment.

5.1  Determination of Remedial Action Scope

The RI/FS shall define the broad scope and specific short-term and long-term objectives
of the remedial action and address the protectiveness of the remedial action, applymg
the nine criteria for CERCLA remedial action.

2 Determination of Remedial Action Schedule

11
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The general proposed schedule for rernechal actlon and where appropnate removal
" activities- shall be’ deveIOped mcludmg both the prop03ed ’start and complenon dates-'for

“'the TemedIaI action: S

RHE A IS S - PR R =

3.3 Ia'mrz@tzon of and C‘ompltance wzth A_RARS

et {\ AR = [t 3

The RI/FS shalI xdentlfy aH apphcable relevant and appropnate requirements at both
' on. ‘The RI/FS shall also

Based oiithie- anafysm of ‘the nature and extent of contamination and ‘n‘the cleanup ob]ectlves
developed*m ‘e previous ‘séction, a limiifed numniber of altcrnattves appmprxate for' addressmg
the Temedial action ObjBCtIVES shall be identified and assessed. " Whenever practlcable the
alternatives shall consider the CERCLA preference fo1 treatment over conventtonal

containfhiiit or land Hisposal approaches A LR R s e

~ The use of’ presumptwe remedy guldance - appropnate and apphcable ‘to-any- “of the disposal
%" areas Off the Cam—@r Stte “may also’ pr'o'v1de'an immiediate focus 6+ ihe- Tentificativh and
analysis- 5. ~This ‘goidance inchides, but is notih_mxted fot Implemeriting"*

- Presumptive Rémedies: (EPA 540- R-97«029 October 1997)‘3""Presumpt1ve femédiesinvolve
% the use of remedial teclmolog1es that Have' been ‘consistenily selected ‘at snmlar -sitesor. for

. similar contamination. ' . .
. T TR SRR s . -

L R 5N

) PR

A limited number of alternatives, including any identified presumptive remedies, shall be

" selected*for: detalled anaIysxs ' Each of'the ‘dltergifives shall e ‘déscribed: with enough detail so.
that thé" ‘entire freatmient’ process “¢én'be nderstood. Technologles that may apply to 'the

media of source Bt contammatlon shalI be dlscussed in the RI/FS o

K P, : ce
.'- A : ~'~;,‘Z’.'!J;-.-.-"- AL J i 5 l‘ RN TN ER L A

The prelnmnary list of alternattves to address the Cam-Or Site shall consist of, but is not
limited to, treafment’ technolog1es (i} thermal methods), removal-and Gffsite -
treatment/disposal, removal and an on—51te dtsposal and In- place contamment for soﬂs

sediments and wastes et

RANN

7. Detailed Analygs of Alternatives

Defined alternatives are-evaluated against the short* and- 10n0—term aspects of three broad
criteria: effectlveness unplementabtllty, and cost : :

7.l E ectiveness
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The effectiveness of an alternative refers to its ability to meet the objective regarding
the scope of the remedial action. The "Effectiveness” discussion for each alternative
shall evaluate the degree to which the technology would mitigate threats to public health
and the environment. Criteria to be considered include: '

7.1.1 Overall Protection of Public Health and the Environmeﬁt

How well each alternative protects public health and the environment shall be
discussed in a consistent manner. Assessments conducted under other
evaluation criteria, including long-term effectiveness and permanence, short-
term effectiveness, and compliance with ARARS shall be included in the
discussion. Any unacceptable short-term impacts shall be identified. The
discussion shall focus on how each alternative achieves adequate protection and
describe how the alternative will reduce, control, or eliminate risks at the Site
through the use of treatment, engineering, or institutional controls.

7.1.2 Compliance with ARARS and Other Criteria, Advisories, and Guidance

The detailed analysis shall summarize which requirements are applicable or
relevant and appropriate to an alternative and describe how the alternative meets
those requirements. A summary table may be employed to list potential federal
and State ARARs. In addition to ARARs, other Federal or State advisories,
criteria, or guidance to be considered (TBC) shall be identified.

7.1.3 Long-Term Effectiveness and Permarence

This evaluation assesses the extent and effectiveness of the controls that may be
required to-manage risk posed by treatment of residuals and/or untreated wastes
at the Site. The following components shall be considered for each alternative:
magnitude of risk, and, adequacy and reliability of controls.

7.1.4 Reduction of Toxicity, Mobility, or Volume Through Treatment

Respondents’ analysis shall address U.S. EPA's policy of preference for
treatment including an evaluation based upon the following subfactors for a
particular alternative:

. The treatment process(es) employed and the material(s) it will
. lreat;
e The amount of the hazardous or toxic materials to be destroyed or
treated;
. The degree of reduction expected in toxicity, mobility, or
volume;

13
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o T e The degree" to Wthh trcatmeut ‘will be 1rrcver51blc
" Lo U The type and quantlty ‘of residuals that will remain aftcr
“treatment; and, . A
i Whether the alternatwe wﬂl satlsfy the preference for treatment.

during unplcmentatlon Jbefore the remedlal Obj ectives have been et
Alternatives shall also be evaluated with respect to their effects on human health
and the environmert followirg” 1mplementatmn “The following factots shall be
radd;essed‘as approprxate for each altcrn tve: :

" “Protection Gt the‘Commumty ‘
;Pfdtcction"'ofm Workers
<& HUEvirontmental Tmpacts™

. Time Until Response Ob_]CCthCS ‘are Achieved ™

Z_Z ]mplementabilitv

&0 fthe

'}':.techmcal andAdrhiristrative: fea31b111ty antf the’ aveulabl of'thé" goods and el
:necessary for each alternative's foll execution.” THe" followmg ‘factors shdll be'

* considered under this criterion:

: 72 ] Techmcal Peasxbﬂity
The degree of difficulty in constructing and’ ‘operating the technoltf)gy, the
reliability of the technology, the availability of Jecessary services and materials;

the scheduling aspects of implementing the®alternatives” durmU and after”
implementation; the potentlal impacts.on the.local community during
construction operatiou ‘and the environmental conditions with respect to set-up
and construction and operatlon shall be described. Potentlal future removal
actions shall also be disciissed”™ The abilify to monitor thé effectiveness of the

alternatives shall also be described.

7.2.2 Admiristrative Feasibility o L

The administrative fea51b111ty factor evaluates those acuvmes needed to

coordinate with other local, State, and federal offices and agencu:s The
*administrative feasibility ‘of each dlterndtive shall ‘be evaluated, mcIudmg the

need for off-site permits adherenc“ ‘to apphcable non- env1ronmental laws ‘and

14
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concerns of other regulatory agencies. Factors that shall be considered include,
but are not limited to, the following: statutory limits, permits and waivers.

7.2.3 Availability of Services and Materials
The RI/FS must determine if off-site treatment, storage, and diéposal éapacity,

equipment, personnel, services and materials, and other resources necessary to
implement an alternative shall be available in time to maintain the remedial

schedule.-

7.2.4 State and. Community Acceptance

State and Community Acceptance will be considered by.U.S.A EPA before a final
remedial action is decided upon. Respondents need only mention in the RI/FS

that U.S. EPA will consider and address State and community acceptance of an
altermative when making a recommendation and in the final selection of the

alternative in the ROD.,

7.3 Cost
Each alternative shall be evaluated to determine its projected costs. The evaluation
-should compare each alternative's capital and operation and maintenance costs, The
present worth of alternatives should be calculated.

.7.3.1 Direct Capital Costs

Costs for construction, materials, land, transportation, analysis of samples,
treatment shall be presented.

7.3.2 Indirect Capital Costs
Cost for desigﬁ, legal fees, permits shall be presented.
7.3.3 Long-Term Operation and Maintenance Costs

Costs for maintenance and long-term monitoring shall be presented.

8. Comparative Analysis of Remedial Action Alternatives

Once remedial action alternatives have been described and individually assessed against the
evaluation criteria described in Section 7, above, a comparative analysis shall be conducted to
evaluate the relative performance of each alternative in relation to each of the criteria. The
purpose of the analysis shall be to identify advantages and disadvantages of each alternative -

15 -
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relative to one another $o that key trade offs that would affect thc remedy sclectton can be
IdBDtlﬁCd B R B I S DI L

9. Schedule for RI/FS Subnussmn

O KT

- Wl'LhIIl 30 ca]endar days followmg the co]lectlon of the iast ﬁeld sarnple as pan of the S
Remedial Investigation, Respondents shall present at a meetmg with U.S. EPA and. Indlana .
Departmcnt of Environmental Management (IDEM) the alternatives to undergo @ more-

detailed analysis. A draft RT/FS report shall be siibmittéd #6¥0S: EPA ‘and TDEM Wlthm 180"
calendar days following the collcctlon of the last field sataple as part of the Remedial

Investigation. The revised RI/FS report if requ1red shall be submitted to U.S. EPA and ‘
IDEM w1thu1 60 calendar days:of the receipt of U.S. EPA's comments m consult 01 L

IDEM on the draft RI/F

FolIowmg U S._.; appro, 1 of the RI/FS report, U.S. EPA will issue a-Proposed Plan to

the public wherein U.S. EPA wﬂl propose one, or a combination, of the alternatives evaluated

in the'FS. ~Public-comments will be solicited-and-evaluated before.J.S..EPA.makes.a final .
demslon on aTtemedidtion: plan The final decision will be documented An:the’ROD forithe _;;;_4_,;;;* -;

Cam-Or Slte

TASK 4 PROGRESS REPORTS

termination of the Order, unless '6therwxse directed in writing by the RPM. These TEpOrts shall
describe all significant, developments during the preceding period, including the work
performed and.any problems:encountered, analytical data received durmg the rcportmg pcnod
and developments anticipated, durmg the next reporting period, mcludmg a schedule of work to
be performed, anticipated problems, and planned resolutions of past or anticipated problems.

16
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SCHEDULE FOR MAJOR DELIVERABLES

. Deliverable Deadline -

TASK 1: Draft RUFS Support Sampling Plan

30 calendar days after
effective date of Order

TASK 1: Final RI/FS Support Sampling Plan

30 calendar days after
receipt of U.S. EPA
comments

TASK 3: Draft RI/FS Report

180 calendar days following
collection of last field
sample as part of RI (Task
2). To be designated by
RPM

TASK 3: Final RI/FS Report

60 calendar days after
receipt of U.S. EPA
comments on draft RI/FS
Report

TASK 4: Monthly Progress Reports

10th business day of each
mouth (Commencing 30
days after effective date of
Order)

Miscellaneous Documents

In accordance with
submittal date provided by
RPM

17
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TURC Cause No. 43526
Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Thirty Second Set of Data Responses

QUCC Request 32-002

Please indicate the timeframe in which NIPSCO sent waste to the two disposal sites in which it is
named a PRP for remediation activities, as mentioned on pg. 17 of Witness Carmichael’s testimony.

Objections:

Response:

NIPSCO sent waste to the Cam Or recycling facility beginning in 1976 and continuing through
1987. NIPSCO sent waste to the Yard 520 landfill beginning in about 1975 and continuing through |

2001.
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IURC Cause No. 43526
Northern Indiana Public Service Company’s
Objections and Responses to
Office of Utility Consumer Counselor Thirty Fourth Set of Data Responses

OUCC Request 34-001

a. Please explain if NIPSCO has made or plans to make insurance claims for environmental
remediation projects linked to the RCRA Administrative Order or NIPSCO’s involvement as a PRP
in Superfund sites.

b. Please indicate the amount of claims made by NIPSCO and the amounts paid by NIPSCO’s
insurance providers for each of the past five (5) calendar years.

Objections:

NIPSCO objects to OUCC Request 34-001 on the grounds and to the extent that the Request seeks
information that is conﬁdentlal proprietary and/or trade secret information.

Response:

Subject to and without waiver of the foregoing general and specific objections, NIPSCO is providing
the following response:

NIPSCO sought coverage from its historic insurance policies for the environmental contamination in
and around the Town of Pines, Indiana, including the claims asserted by the federal and state
authorities pursuant to Superfund, the Hoosier Environmental Counsel, and the 82 Town of Pines
residences (the “Pines Environmental Claims”). NIPSCO’s claim against the historic insurers is for
not only the past costs incurred in connection with the Pines Environmental Claims but also all
future costs. The total amount of this insurance claim is unknown in light of the vanables associated
with determining the anticipated future costs.

In response to NIPSCO’s Pines Environmental Claims, the insurance companies either denied
coverage or reserved their rights. In 2005, both NIPSCO and the various CNA insurance companies
filed competing declaratory judgment actions that sought a determination as to whether the Pines
Environmental Claims were covered under the subject policies. NIPSCO’s state court action was
removed and consolidated with CNA’s federal court lawsuit and the parties’ coverage dispute is now
pending in the United States District Court, Northern District of Indiana, Hammond Division (Cause
No.: 2:05-CV-156-JVB-APR (2:05-CV-210-RL, consolidated)). These lawsuits were stayed in
December 2006 to allow the parties sufficient time to, among other items, explore settlement
discussions. In February 2009, NIPSCO settled its claims with one of the insurance companies. See
objection. Details of this settlement is provided in the file attached hereto as OUCC Set 34-001
Confidential Attachment A. Additional settlement discussions with certain of the remaining insurers
are scheduled to take place in the coming months
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