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STATE OF INDIANA ) BEFORE THE INDIANA OFFICE OF
) ENVIRONMENTAL ADJUDICATION
COUNTY OF MARION )
IN THE MATTER OF: )
)
OBJECTION TO THE ISSUANCE OF )
WATER OF THE STATE DETERMINATION )
PROJECT NO. 2008-057-02-SSA-A )
HELLER DEVELOPMENT, INC. )
FORT WAYNE, ALLEN COUNTY, IN. )
) CAUZEO8-W-J-4112
)
Beth A. Maine, Clayton Dull, Steve Shapuras, )
Jim Wilcox, )
Petitioners, )
Mark Heller, )
Respondent/Permittee, )
Indiana Department of Environmental Management, )
Respondent. )

FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER

This matter came before the Court on the PetitmnAldministrative Review filed on May 12,
2008, by the Petitioners, Beth A. Maine, ClaytonliD&teve Shapuras and Jim Wilcox
(“Petitioners”); on Petitioners’ May 24, 2008 Sugplent to their Petition, on Petitioners’ June 3,
2008 Motion for Immediate Stay; on Respondent MHkdler's Motion to Dismiss; on the
Court’s orders, including its June 11, 2008 NotafeHearing on Respondent’s Motion to
Dismiss; and on the Hearing on Respondent’s MatimoBismiss, all of which are a part of the
Court’s record.

On June 13, 2008, 9:00 AM, EDT, the parties apgkareRespondent Mark Heller's Motion to
Dismiss. Petitioners attended by Beth A. Maine, Rty Dull and Steve Shapuras, and
indicated that Clayton Dull and Jim Wilcox were attending. Respondent/Permittee attended
by Mark Heller and by legal counsel Matthew J. @&tli Esq. The Indiana Department of
Environmental Management (“IDEM”) attended by legalinsel Steven D. Griffin, Esq., and by
witnesses James Robb and Grad Baldwin. Witnessessworn and evidence heard.

AND THE COURT, being duly advised, now issues the following fings of fact, conclusions
of law and final order:
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Findings of Fact

1. The Office of Environmental Adjudication (“OEAteceived a petition for review of the
Indiana Department of Environmental Management®EM”) February 14, 2008 Water of
the State Determination 2008-057-02-SSA-A (“Deteaion”), issued to Respondent Mark
Heller. The Determination concluded that the propis exempt, per. 327 IAC 17-1-3(7)(F)
and not regulated under IC 13-18-22seq.

2. Pursuant to statements in the supplemented pefioreview and Respondent’s Motion to
Dismiss, IDEM’s notice of determination was datedbfuary 14, 2008, and provided at p. 3.,
para. 3: “You must file the petition [for administive review] within eighteen (18) days of
the mailing date of this decision. If the eightieday falls on . . . [a] day that the OEA
offices are closed during regular business howsg, may file the petition the next day that
the OEA offices are open during regular businessr$id This provision summarizes
statutory mandates applicable to OEA, as founchdhaha Trial Rule 4.6(A), IC 13-1%f
seg., and IC 4-21.5-3¢t seq.

3. Pursuant to 315 IAC 1-3-3(c), the Petition wlaemed to have been filed with the OEA on
May 12, 2008.

4. Petitioners own land adjoining the land addrddsy the Determination, and had been aware
of Respondent/Permittee’s development intentionsesiFebruary, 2008. They had been
following the progress of this development, and agmal the development based on their
belief that the development area is a wetlanditi®strs attended a meeting at a local public
library in February, 2008, conducted by Respondramthittee Mark Heller. At the meeting,
Petiitoners formed the belief that Mr. Heller instied them that per zoning, the matter was a
“done deal” and they couldn’t appeal. PetitionetiBMaine observed development on the
site, a “couple of weeks ago”. Petitioners arenigfegal action to oppose the development
in other forums, based on regulations pertinenthttse forums. Petitioners had retained
counsel from the firm Van Gilder & Trzynka (Exhilit first page of April 23, 2008 letter to
Petitioner Beth Mainé) As part of their other opposing cases, Petitiofecame aware of
the Determination from conversations either throagbonsulting engineer, and/or a local
zoning/development staff member, a representafivieeoU.S. Army, Corps. of Engineers or
IDEM. They did not receive a copy of the Deteratian until early May. Exhibit B, states
that the Determination had been made on Februarg2de8, had to be appealed to OEA by
March 3, 2008, and counsel was not aware that aajlenge had been filed in that time
period. Petitioners relied on provisions of IC UR5, et seq., to avoid dismissal for
timeliness. The Court suggested that IC 4-21.5t5eq., addressed appeals from this
forum, not to this forum, and directed Petitionéos consider IC 4-21.5.3¢t seq., as
concerning petitions for review to this forum. iBebers presented no legal authority to
support their position. Petitioners noted thairtisase had merit, that valuable resources
were at stake, and appealed to the mercy of thet @pallow them to proceed.

! Andrew P. Simmons, Esq., of Van Gilder & Trzynkantered a June 10, 2008 Notice of Limited Scope of
Representation, indicating that his representaiiothis forum was limited to providing assistancedrafting
Petitioner’'s June 3, 2008 Motion for Immediate Stearing.
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Conclusions of L aw

. The Office of Environmental Adjudication (“OEAhas jurisdiction over the decisions of the
Commissioner of the Indiana Department of EnvirontaeManagement and the parties to
this controversy pursuant to IC 4-21.5e7seq.

This is a Final Order issued pursuant to IC1428-27. Findings of Fact that may be
construed as Conclusions of Law and Conclusiorisaef that may be construed as Findings
of Fact are so deemed.

. IC 4-21.5-3-7(a)(3)(A) states that a Petition Review must be filed within fifteen (15) days
after the person is given notice of the order. 4K21.5-3-2(e) provides that three (3) days
shall be added to this deadline if service is by.ma

Pursuant to IC 4-21.5-3-1(f)(2) and 315 IAC-B{8), the date of filing is the date of the
postmark on the envelope containing the document.

Per 327 IAC 17, IC 13-15-H seq., and IC 13-18-22¢t seq., IDEM is not required to
provide notice of issuance of determinations swcthes Water of the State Determination to
adjoining landowners.

. Petitioners’ testimony presents this Court withlegal authority to disregard the threshold

legal requirement that they had eighteen (18) days February 14, 2008, the date of the
notice and the presumed date of mailing, until MaB 2008 to file the petition for
administrative review.

As indicated by its postmark, the petition &mministrative review was filed on May 12,
2008 and was not timely filed in this matter.

. OEA has jurisdiction over petitions for admtrasive review of determinations such as issued
to Heller which are timely filed within eighteen8)ldays of the date of the notice of decision
as required in IC 4-21.5-3-2 and IC 4-21.5-3-7. n@osely, OEA is not authorized to
assume jurisdiction over Petitions for AdministvatiReview which are filed after the
deadline set by statute. In this case, there islispute that the Petitioners’ Petition for
Administrative Review was filed more than eighté&8) days after the February 14, 2008
Determination was issued to Heller. OEA has ndaritly to exercise over the Petition for
Administrative Review or further proceedings irstbause, due to lack of jurisdiction.

Respondent’s Motion to Dismiss also sought isitpmn of reasonable attorney’s fees to
defend the action, if required to proceed furtheEA has not been authorized by the
legislature to impose legal fees for the expenesaglig by Respondent.
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Final Order

IT IS THEREFORE ORDERED that the Petition for Administrative Review fileldy
Petitioners Beth A. Maine, Clayton Dull, Steve Sina@s and Jim Wilcox is hereby
DISMISSED. All pending matters, including the June 13, 2@18y Hearing, and the June 23,
2008 Prehearing Conference, are herdBYCATED.

You are hereby further notified that pursuant tovsions of IC 4-21.5-7.5t seq., the Office of
Environmental Adjudication serves as the Ultimatath®drity in the administrative review of
decisions of the Commissioner of the Indiana Depant of Environmental Management. This
is a Final Order subject to Judicial Review comsiswith applicable provisions of IC 4-216,
seg. Pursuant to IC 4-21.5-5-5, a Petition for Juadi€eview of this Final Order is timely only
if it is filed with a civil court of competent jusdiction within thirty (30) days after the datesthi
notice is served.

IT 1SSO ORDERED THIS 13th day of June, 2008.

Honorable Mary L. Davidsen
Chief Environmental Law Judge
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