AGENDA OF THE
AOPA COMMITTEE OF THE
NATURAL RESOURCES COMMISSION

Fort Harrison State Park — Garrison
Gates Room
6002 North Post Road
Indianapolis, Indiana

November 17, 2015
8:00 a.m., EST (7:00 a.m., CST)

. Call to order and introductions

. Consideration and approval of minutes for meeting held on September 24, 2015

. Consideration of objections with respect to Findings of Fact and Conclusions of Law
with Nonfinal Order in the matter of Sudlow and Heckaman v. Slocum, ef al.;
Administrative Cause No. 12-119W

. Adjournment
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AOPA COMMITTEE
OF THE
NATURAL RESOURCES COMMISSION
September 24, 2015 Meeting Minutes

MEMBERS PRESENT
Jane Ann Stautz, Chair
R.T. Green

Jennifer Jansen

NATURAL RESOURCES COMMISSION STAFF PRESENT
Sandra Jensen
Dawn Wilson
Jennifer Kane

PARTICIPANTS AND GUESTS PRESENT

Joy Grow Thor Boyko
Sean Wooding Mae Moriarity
Donn Wray Eric Wyndham
Ken Smith William Gooden
John Eggen

Call to order and introductions

The Chair, Jane Ann Stautz, called the meeting to order at 2:00 p.m., EDT, on September 24,
2015 in the Sycamore Room of the Fort Harrison State Park Inn, 5830 North Post Road,
Indianapolis, Indiana. With the presence of all three members, the Chair observed a quorum.

Consideration and approval of minutes for meeting held on June 22, 2015

R. T. Green motioned to approve, as presented, the minutes of the meeting held on June 22,
2015. Jennifer Jansen seconded the motion. Upon a voice vote, the motion carried.

Consideration of objections with respect to “Findings of Fact and Cenclusions of Law with
Nonfinal Order” by the Special Administrative Law Judge in Moriarity v. DNR,
Administrative Cause No. 12-094W

The Chair reported that the Claimants, pursuant to 312 IAC 3-1-12(f), requested a court reporter
be present to record the argument. For information regarding this item, see transcript,
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Consideration of Final Order following remand from the Steuben Circuit Court in Cress v.
Byrer and DNR, Administrative Cause No. 12-192W

The Chair reported the item withdrawn.,

Consideration of draft Findings of Fact and Conclusions of Law with Final Order following
remand by the AOPA Committee in Holland v. Phillips, et al., Administrative Cause No. 14-
056W

The Chair explained that this Committee, at its June 22, 2015 meeting, remanded this matter
back to the Administrative Law Judge to revise the nonfinal order to reflect the Committee’s
decision that the easement is, in fact, unambiguous and that the rights that were given are limited

-to just the access for the waterline and the water pump and no more.! She noted that the
Committee’s packet includes a draft Modified Final Order, which incorporates the Committee’s
decision. She asked the Committee members whether the “Modified Final Order” adequately
and accurately reflects the Committee’s decision.

Jennifer Jansen said, “I may not be the best person to ask, because [ believed the language was
ambiguous.”

The Chair stated that the Modified Final Order “accomplishes and does what we we’re asking
the [Administrative Law Judge Jensen] to do as far as the proposed findings and order.”

R.T. Green asked, “So our job, if that’s the case, is then to adopt this as modified...and
consistent with what we suggested?”

The Chair answered in the affirmative.

R. T. Green moved to approve the Modified Final Order as the Natural Resources Commission’s
Final Order. Chair Jane Ann Stautz seconded the motion. Upon a voice vote, the motion
carried. Jennifer Jansen voted against the motion.

Consideration of recommended amendment of nonrule policy document, Information
Bulletin #1 '

Dawn Wilson, Administrative Law Judge with the Commission’s Division of Hearings,
presented this item. She noted that this AOPA Committee established a special committee to
review Information Bulletin #1. The review was initiated by a request from an attorney to add
negotiated orders to the Commission’s decisions database (CADDNAR). Also addressed was
the preparation of transcripts by Commission staff. Jennifer Jansen, Bart Herriman, and Wilson
served on the special committee. Wilson explained that the revisions provide additional clarity.
She provided Committee members with an updated version of the nonrule policy document, but

INRC, AOPA Committee minutes of meeting held JTune 22, 2015
(http://www.in.gov/nrc/files/nre_aopa june 2015 minutes.pdf).
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indicated the revisions, as compared to the amendment proposal in the Committee’s packet, were
minimal. Wilson indicated that the updated version is presented for final approval.

The Chair reflected that she appreciated the time and effort of the special committee. “I thought
it was well-documented. I also appreciate the detail around the transcript fees, costs, and
procedure for managing requests for transcript preparation.”

R.T. Green moved to approve amendments to the nonrule policy document, Information Bulletin
#1, Establishment of Division of Hearings; Indexing of Final Adjudicative Agency Decisions;

Transcript Fees. Jennifer Jansen seconded the motion.  Upon a voice vote, the motion carried.

Sandra Jensen, Director of the Commission’s Division of Hearings, asked the AOPA Committee
whether its directive would be to place the amended nonrule policy document on the November

meeting for full Commission consideration or to submit the document directly to the Legislative
Services Agency (the “LSA™) for publication in the INDIANA REGISTER.

Green asked, “Ts it our job to speak on behalf of the Commission?”
The Chair stated that it was not truly necessary for the full Commission to consider the amended
Information Bulletin #1 “given the scope of our authority. I’m sure they are not going to have

any additional insight or information.”

Green suggested the AOPA Committee make a report to the full Commission at the November
meeting regarding the approval of the amended nonrule policy document.

The Chair agreed, and directed the document be submitted to LSA for publication.

Adjournment

The meeting was adjourned at 2:40 p.m., EDT.







AGENDA ITEM #3

Consideration of objections with respect to Findings of Fact and
Conclusions of Law with Nonfinal Order in the matter of Sudlow

and Heckaman v. Slocum, et al.; Administrative Cause No. 12-119W

o Finding of Fact and Conclusions of Law with Nonfinal Order

e Email, Robert Eherenman, (filed September 8, 2015)

e Notice of Intent to Correct Serivener’s Error Upon Issuance of Findings of Fact and
Conclusions of Law with Final Order

e Claimants’ Objections to Findings of Fact and Conclusions of Law with Nonfinal
Order

e Partial Objection of Respondents Mark G. Doyle and Gordon P. Doyle, as Trustees
of the Doyle Land Trust, To Nonfinal Order

e Respondents Thomas A. Yoder and Nance A. Yoder and Don Ermal Marsh and
Marilyn Lois Marsh’s Partial Objection to Nonfinal Order

e Kitch Acceptance Corp’s Objection to Findings of Fact and Conclusions of Law
with Nonfinal Order ‘

o Notice of Intent to Propose Amendment to the AOPA Committee of the Natural
Resources Commission with Respect to Certain Respondents Relating to Finding 63
of the Findings of Fact and Conclusions of Law with Nonfinal Order






BEFORE THE
NATURAL RESOURCES COMMISSION
O THE
STATE OF INDIANA

IN THE MATTER OF:

Administrative Cause
Number: 12-119W

ANNA SUDLOW and
CONSTANCE SUDLOW HECKAMAN,

Claimants,

\LB

Respondent,

KITCH ACCEPTANCE CORP.; CRAIG D.
DOYLE and LEE A. DOYLE; MARK G.
DOYLE and GORDON P. DOYLE as
TRUSTEES of the DOYLE LAND TRUST,
DON ERMAL MARSH and MARILYN LOIS )
MARSH; THOMAS A. YODER and NANCY A,)
YODER; and SOUTH SHORE
CONDOMINIUM ASSOCIATION,
Third Party Respondents.

)
)
)
)
)
JOAN M, SLOCUM, ) (Riparian Rights Dispute)
)
)
)
)
)
)

DEPARTMENT OF NATURAL RESOURCES,
Agency Respondent.

i g N

. FINDINGS OF FACT AND CONCLUSIONS OF LAW
WITH NONFINAL ORDER

Procedural Background and Jurisdiction:

1. Anna C. Sudlow and Constance Sudlow Heckaman (“the Sudlows ™), by counsel, Stephen R.‘
Sﬁyder, filed their Petition for Administrative Review with the Natural Resources
Commission (“Commission”) on July 19, 2012 alleging that Joan M. Slocum (“Slocum™)
had “placed a pier and docks boats in the waters of Lake Wawasee in a fashion that
encroaches into the riparian area” of the Sudlows.

2. Lake Wawasee is a public freshwater lake. Indiana Code § 14-26-2-24 and Natural
Resources Commission, Information Bulletin # 61 (Fourth Amendment) “Listing of Public

Freshwater Lakes”, October 1, 2014.




. As required by Indiana Code § 14-2-26-23(e)(3), the Commission adopted administrative
rules addressing the initiation, mediation and adjudication of disputes among riparian
owners using the shoreline along a public freshwater lake. 3/2 I4C 11-1-3.

. The Commission possesses jurisdiction over the subject matter and the parties to this
proceeding and serves as the ultimate authority pursuant to 312 IAC 3-1-2. Indiana Code 4-
21.5-1-15.

On August 13, 2012, Slocum, by cbunsel, Richard K. Helm, filed her “Answer to Petition
for Administrative Review” and her “Request to Require Joinder of Additional Necessary
Parties.” Thereafter, Slocum filed her “Memorandum as to Joinder of Additional Parties” on
November 29, 2012. ‘

. Kitch Acceptance Corporation (“Kitch”), by counsel, Andrew L. Palmison, consented to
Slocum’s réquest for joinder and was recognized as a Third Party Respondent through an
order issued on October 11, 2012.

On January 17, 2013, then presiding Administrative Law Judge Stephen L. Lucas recused
himself and appointed the undersigned administrative law judge to preside. See “Order
Providing Extended Opportunity to Respond to Respondent’s (Joan Slocum’s) Motion to
Join Additional Parties and Recusal and Appointment of Substitute Administrative Law
Judge, January 23, 2013.

. With the exception of Kitch, each of the persons or entities identified by Slocum as
necessary parties, objected to Slocum’s motion. However, in an order issued on February
27, 2013, Administrative Law Judge Jensen observed that the Sudlows’ petition for
administrative review included a diagram of riparian zones the result of which “clearly has
the potential to impact all of the individuals Slocum seeks to join as parties...” Through that
order Craig D. and Lee A. Doyle (collectively referred to as “the Doyles”) , Mark G. Doyle
and Gordon P. Doyle as Trustees for the Doyle Land Trust (referred to as “the Doyle
Trust”), Don Ermal and Marilyn Lois Marsh (collectively referred to as “the Marshes”),
Thomas A, and Nancy A. Yoder (collectively referred to as “the Yoders”), and South Shore
Condominium Association (referred to as “South Shore”) were joined and identified as
Third Party Respondents.

. On October 10, 2014, the Department of Natural Resources (“Depariment”) filed its motion

to intervene. The motion was granted on October 14, 2014,




10.

Throughout the pendency of this proceeding various parties have reported attempts to
resolve the issues presented but ultimately it became necessary to schedule an administrative

hearing that, after necessary continuances, was conducted on July 6, 2014,

Findings of Fact:

11.

12.

13.

14.

15.

Each of the properties at issue is situated in John T. Vawter’s First Addition to Vawter Park
(“Vawter Park”) and front on Lake Wawasee in Kosciusko County.

More particularly, the Sudlows are the owners of Lots 18 & 19 and Slocum owns Lot 17
along with a portion of Outlot 3. The Slocum property shares an east/southeast property line
with the Sudlows and a west/morthwest property boundary with Kitch, which owns Lot 16
and a portion of Outlot 3. The remaining parties, with the exception of the Department, own
Lots traversing the shoreline of Lake Wawasee in a west/northwest direction from the Kitch
property. The Doyles own Lot 15 and a portion of Outlot 3 while the Doyle Trust owns Lot
14. Lot 13 is owned by the Marshes and Lot 12 is owned by the Yoders., South Shore is the
owner of the property adjacent to the west/northwest boundary of the Yoders® property
consisting of two tracts maintained in a horizontal property regime.

The evidence is not in dispute that the shoreline of Lake Wawasee correlating with the Lots
owned by the Doyles, the Doyle Trust, the Marshes, the Yoders and South Shore forms a
generally straight line. It is also not contradicted that the onshore property lines of each of
these properties intersect the principally straight shoreline at obtuse angles.  Testimony of
John Heckaman, Rodney Neese and Kevin Michael, Claimants’ Exhibit 8, Slocum Exhibit B
and DNR Exhibit A.

The Doyles, the Doyle Trust, the Marshes, the Yoders and South Shore have historically
extended piers into Lake Wawasee in a manner suggesting that the riparian zones associated
with these properties were established by the extension lakeward of lines perpendicular to
the shoreline. /d. The piers extending from the shoreline of these properties today are in
essentially the same locations and configurations as they have been for 30 or more years.

It is also not disputed that the Sudlow and the Slocum properties are situated along a stretch
of shoreline transitioning from an east-west direction, to the east of the Sudlow property, to a
southeast-northwest direction, to the west of the Slocum property. Testimony of Rodney

Neese and Kevin Michael, DNR Exhibit A and Slocum Exhibit B.




16.

17.

18.

19.

20.

Rodney Neese (“Neese ”) and Kevin Michael (“Michael ), who are both licensed
professional land sﬁrveyors having experience with the laws, rules and guidelines applicable
to surveying and establishing riparian zones, agree that the appropriate manner to establish
the riparian zones for the Sudlows’ and Slocum’s properties is through a pro-ration of the
shoreline associated with those properties. /d. Both Neese and Michael acknowledged their
reliance upon “Riparian Zones Within Public Freshwater Lakes and Navigable Waters”,
Information Bulletin #56 (Second Amendment) published in the Indiana Register on March

31,2010, hAip:rwww.in. 20v/le,qiis*laz‘ive/iac/2 0100331-IR-312100175NRA.xml pdf, (“IB

#56") in reaching their respective conclusions.

Neese and Michael agree that apportioning the waters lakeward of the Sudlow and the
Slocum properties would appropriately begin with the establishment of the Sudlows’ east
riparian zone boundary by extending that onshore boundary line lakeward consistent with
the historically established riparian zones of properties situated along the straight shoreline
to the east of the Sudlow property. Id.

Whether Kitch’s property is most appropriately considered to be in the transitional curve
similar to the Sudlows’ and Slocum’s property or whether it lies on the chiefly straight
shoreline area, similar to the Doyles’, the Doyle Trust’s, the Marshes’, the Yoders’ and
South Shore’s properties, is a point of disagreement in the evidence.

With respect to the western most limit for shoreline apportionment, Neese advocates that
only the Sudlows’ and Slocum’s riparian zones be established by apportionment while
Michael believes that a just apportionment can only be accomplished if Kitch’s riparian zone
is also determined in that fashion. /d. '

Using Neese’s method requires Slocum’s west-northwest boundary line, shared with Kitch,
to be determined by extending a line perpendicular to the shoreline lakeward from the point
at which the shared Kitch/Slocum onshore boundary intersects with the shoreline. This
would establish a riparian zone consistent with the zone historically utilized by Kitch and
consistent with the recognized riparian zones of the properties to the west-northwest of
Kitch. Using Neese’s method only the riparian zones of Slocum and the Sudlows would be
apportioned and Kitch’s historically relied upon riparian zone established by lines extended
lakeward perpendicular to the shore would be unaffected. Testimony of Neese, Testimony of

Chester Kitch, Slocum Exhibit B and DNR Exhibit A.




21.

22.

Conversely, Michael’s apportionment of the shoreline would involve the extension of a line
perpendicular to the shoreline from the point at which the onshore boundary Kitch shares
with the Doyles intersects the shoreline.

Through Michael’s approach the riparian area of Kitch, Slocum and the Sudlows would be

established through an apportionment of the shoreline associated with Kitch’s, Slocum’s and

- the Sudlows’ properties. Testimony of Michael and Slocum Exhibit B.

23.

24,

25.

26.

27.

Application of Michael’s methodology would clearly reshape and decrease the size of
Kitch’s riparian zone from its historic footprint. The evidence fails to disclose the degree to
which Kitch’s historically recognized riparian zone will be altered.

Similarly, there is no evidence in the record from which to ascertain what impact the
inclusion or exclusion of Kitch’s shoreline in the apportionment will have upon the size or

shape of the Sudlows’ or Slocum’s resulting riparian zones.
While Michael concludes that the Kitch riparian zone should be established by

apportionment, Michael makes what appears to be a contradictory conclusion in his report.

Michael states,

There are five owners between the South Shore Condominium property and the
Slocum property. All of their piers are oriented approximately perpendicular to
the shoreline.... -

‘The third principle in Bulletin #56 is appropriate in this area. The third principle
states, ‘ Where the shore approximates a straight line, and where the onshore
boundaries approach the shore at obtuse or acute angles, the boundaries of
riparian zones are generally determined by extending a straight line at a
perpendicular to the shore.” The property owners appear to be placing their piers
consistent with the third principle. There is no need to change their riparian
ZONES.

Slocum Exhibit B. One of the five properties located between South Shore’s and Slocum’s
properties is the Kitch property.

Michael also testified that the curve in the shoreline is “more pronounced” between the
Kitch’s and the Doyles’ properties. This conclusion is not supported by a comparison of the
surveys and photographs. Slocum Exhibit C, Yoder FExhibit D, Claimant’s Exhibit 8.

The Sudlows added a third boat stall to the west side of their pier in 2010 and added a boat
lift to the west side of that boat stall in 2012. If the Sudlow riparian zone is determined by

“apportionment, whether Kitch is included in the apportionment as proposed by Michael or

whether the apportionment involves only the riparian zones of the Sudlows and Slocum as




28.

29.

30.

31.

proposed by Neese, the most recently added boat 1ift and possibly the third boat stall added
in 2010 will exceed the width of the Sudlows’ riparian zone and be located, either wholly or
partially, within the riparian zone that would be established for Slocum. Claimants’ Exhibits
10(B) and 11.

In an effort to accommbdate the third boat stall and the boat lift, the Sudlows developed a
third alternative to apportion the waterfront as between themselves and Slocum. Testimony
of John Heckaman, Claimants’ Exhibit 10(B).

John David Heckaman ( “IHeckaman ”) is the owner of Sudlows Pier Shop, which is the
family pier shop where he has been employed since approximately 1974. Heckaman is
knowledgeable with respect to the installation and maintenance of piers and is very familiar
with the lakeshore at issue in this proceeding. Heckaman developed a third alternativé
method of apportionment (this alternative will be referred to as “the Sudlow Proposal” or
“Sudlows’ Proposal™). 1d.

Sudlows’ Proposal accepts Neese’s and Michael’s éonclusion that the Sudlows’ east riparian
zone boundary should be established by extending the onshore property boundary lakeward.
The Sudlow Proposal offers no input or opinion regarding the most appropriate means of
establishing Slocum’s west-northwest riparian zone boundary. The focus of Sudlows’
Proposal is the riparian zone boundary shared by Slocum and the Sudlows, which Heckaman
established by extending the shared onshore boundary lakeward for a distance of
approximately 30 feet before angling the riparian zone boundary line towards the east at a
degree allowing for the riparian zone line to run parallel to and 11 feet east of Sloéum’s
existing pier. '

Neese explained that his proposal considers Slocum’s ownership of 59.0 feet of shoreline
and the Sudlows’ ownership of 104.0 feet of shoreline. Further, Neese elaborated that his
calculations were based on a line of the general curvature of the shoreline ata distance of
approximately 175 feet lakeward of the shoreline. Neese concluded that with a total
shoreline length of 163 feet, Slocum’s share is 36.2% as compared to the Sudlows” 63.8%
share. Throlugh his pro-ration, based on the respective shoreline lengths at a distance of 175
feet from the shoreline, Slocum will be granted a riparian zone consisting of 36.2% of the

total waterfront and the Sudlows will be granted a riparian zone comprised of 63.8% of the

total waterfront. Testimony of Neese.




32. Neese acknowledged that calculations would be necessary to determine whether the Sudlow
Proposal achieves the goal of creating a fair distribution of the waterfront based upon
Slocum’s and the Sudlows’ percentage of shoreline ownership. However, Neese offered the
opinion that Sudlows’ Proposal appears to provide the Sudlows with a riparian zone larger

 than is consistent with percentage of shoreline owned.

33. There exists no other evidence in the record by which to determine whether the Sudlow
Proposal accomplishes an appropriate distribution of the waterfront consistent with the

percentages of shoreline owned by Slocum and the Sudlows in establishing the riparian

ZONes.

Conclusions of Law:

34. IB #56 establishes as its Second Principle that riparian zones associated with properties

~ situated on a shoreline approximating a straight line having onshore boundaries meeting the
shoreline at an approximately perpendicular angle should be established by extending the
onshore property boundaries lakeward.

35. The partices to this proceeding do not include the owner of any property located to the east of
the Sudlows. However, it is not disputed that the riparian zones for the properties located
immediately to the east of the Sudlows’ property are appropriately determined using the
Second Principle of IB #56. For this reason the evideﬁce supports the conclusion that the
Sudlows’ eastern riparian zone boundary must be established by extending the Sudlows’ east
onshore property boundary lakeward.!

36. The parties to this proceeding owning properties located to the west-northwest of Kitch,
including the Doyles, the Doyle Trust, the Marshes, the Yoders and South Shore;
undisputedly own properties situated on a generally straight shoreline with onshore property
boundaries meeting that shoreline at obtuse angles. The evidence clearly supports the
conclusion that the riparian zones for these properties be established in 2 manner consistent
with the Third Principle of IB #56, which states,

Where the shore approximates a straight line, and where the onshore boundaries
approach the shore at obfuse or acute angles, the boundaries of riparian zones are
generally determined by extending a straight line at a perpendicular to the shore.

"1t is acknowledged that this order is not binding upon any person who is not a party to this proceeding.




37.

38.

39.

40.

41.

42.

43,

44.

45.

'Application of the Third Principle in establishing the Doyles’ riparian zone will

simultaneously establish Kifch’s west-northwest riparian zone boundary in accordance with
the Third Principle as well.

The evidence in this proceeding is also undisputed with respect to the need to apply the
Fourth Principle of IB #56 for establishing the riparian zones of Slocum and the Sudlows.

The Fourth Principle of IB #56 provides,

...the lines forming the boundaries between riparian zones should be run to divide
the total navigable waterfront in proportion to the length of the shores of each
owner taken according to the general tfrend of the shore.

The threshold determination whether Kitch’s riparian zone should be fully determined by
application of the Third Principle or whether Kitch’s east riparian zone boundary should be
established through pro-ration consistent with the Fourth Principle must precede the ultimate
conclusion regarding the establishment of Slocum’s and the Sudlows’ riparian zones.
Slocum sought the joinder of Kitch as a party to this proceeding. As between Slocum and
Kitch, Slocum bears the burden of proof. ‘

The only evidence presented in support of establishing Kitch’s riparian zone by
apportionment as prescribed by the Fourth Principle of IB #56 came from Michael who
testified that a more appropriate apportionment was achieved by the inclusion of Kitch.

IB #56 states that the use of the Third Principle, establishfng riparian zones by extending
lines lakeward at a perpendicular to the shoreline, is “most compelling where land owners in
the vicinity have historically used a perpendicular line to divide their riparian zones...,
whereas establishing riparian zones using pro-ration under the Fourth Principle is for use
“Where the shore is irregular, and it is impossible to run lines at right angles to the shore for
a just apportionment...” ,

Overall, the evidence establishes that the shoreline associated with Kitch’s property is not
“irregular” and that Kitch has historically used a riparian zone established by extending lines
lakeward at a perpendicular to the shoreline. The evidence presented by Slocum contains
contradictions. Most importantly, Stocum has failed to provide any evidence supportive of a
conclusion that a just apportionment cannot be accomplished without including Kitch in the
pro-ration.

As between Slocum and Kitch, Slocum has failed to meet her burden of proof.




46. The riparian zone associated with the Kitch property shall be wholly established through
application of the Third Principle of IB #56.

47. As between the Sudlows and Slocum, the Sudlows bear the burden of proof.

48. The Sudlows seek to establish Slocum’s and the Sudlows’ riparian zones through the use of
a unique method of apportioning the waterfront.

49. IB #56 is an agency statement adopted in ac.cordance with Indiana Code § 4-22-7-7; a
guidance document that while broadly followed does not have the effect of law. The Fourth
Principle set forth in 1B #56 offers a variety of methods by which an appropriate
apportionment may Be accomplished dependent upon the fact pattern presented. Again,
these methodologies are not exclusive and in the appropriate case, with the appropriate
evidence, a novel or unconventional method of pro-ration may prove useful.

50. However, any method of apportionment applicable in establishing riparian zones must
“divide the total navigable waterfront in proportion to the length of the actual shofelines of
each owner taken according to the general trend of the shore.” Nosek v. Stryker, 309 |
N.W.2d 868, 872, (Wis. Ct. App., 1981} cited favorably in Lufis v. Ray, 888 N.E.2d 325,
(Ind. Ct. App., 2008).

51. The Sudlows failed to present any evidence whatsoever that the Sudlow Proposal achieves a
division of the waterfront in a manner proportionate to Slocum’s 36.2% and the Sudlows
63.8% ownership of the shoreline. For this reason the Sudlows” invitation to deviate from
tested apportionment methods, such as was employed by the Department, is rejected.

52. The evidence supports the conclusion that Slocum’s and the Sudlows’ riparian zones shall be
established through the application of the Fourth Principle of 1B #56 such that Slocum’s
riparian zone is comprised of approximately 36.2% of the waterfront and the Sudlows’
riparian zone approximates 63.8% of the waterfront.

Nonfinal Order:

53. South Shore Condominium Association as the owner of two tracts maintained in a horizontal

property regime situated on Lake Wawasee in Kosciusko County shall be entitled to a

riparian zone established by the extension of straight lines lakeward perpendicular to the

shoreline.




54.

55.

56.

57.

58.

59.

60.

61.

Kitch Acceptance Corporation, as the owner of Lot 16 and a portion of Outlot 3 in Vawter
Park fronting on Lake Wawasee in Kosciusko County, shall be entitled to a riparian zone
established by the extension of straight lines lakewafd perpendicular to the shoreline.

Craig D. and Lee A. Doyle, as the owners of Lot 15 and a portion of Outlot 3 in Vawter Park
fronting on Lake Wawasee in Kosciusko County, shall be entitled to a riparian zone
established by the extension of straight lines lakeward perpendicular to the shoreline.

The Dbyle Land Trust by Trustees Mark G. Doyle and Gordon P. Doyle, as the owners of
Lot 14 in Vawter Park fronting on Lake Wawasee in Kosciusko County, shall be entitled to a
riparian zone established by the extension of straight lines lakeward perpendicular to the
shoreline. ,

Don Ermal and Marilyn Lois Marsh, as the owners of Lot 13 in Vawter Park fronting on
I.ake Wawasce in Kosciusko County, shall be entitled to a riparian zone established by the
extension of straight lines lakeward perpendicular to the shoreline.

Thomas A. and Nancy A. Yoder, as the owners of Lot 13 in Vawter Park fronting on Lake
Wawasee in Kosciusko County, shall be entitled to a riparian zone established by the
extension of straight lines lakeward perpendicular to the shoreline.

Anna C. Sudlow and Constance Sudlow Heckaman, as the owners of Lot 18 and Lot 19 in
Vawter Patk fronting on Lake Wawasee in Kosciusko County, shall be entitled to a riparian
zone having an east boundary established by extending their east onshore boundary
lakeward. |

Joan M. Slocum, as the owner of Lot 17 and a portion of Outlot 3 in Vawter Park {ronting on
Lake Wawasee in Kosciusko County, shall be entitled to a riparian zone having a west-
northwest boundary established by the extension of a straight line lakeward at a
perpendicular to the shoreline consistent with the establishment of the Kitch Acceptance
Corporation’s riparian zone, as set forth in Finding 54.

The Sudlows’ and Slocum’s shared riparian zone boundary shall be established by extending
a straight line lakeward from the point at which the shared onshore property boundary
intersects with the shoreline. The line established shall divide the total waterfront
proportionate with the Sudlows’ ownership of 63.8 % and Slocum’s ownership of 36.2% of

the shoreline taken according to the general trend of the shore consistent with the Fourth

Principle of IB #56.

10




62. Tt is recognized that certain of the parties to this proceeding may be required to commission
a professional survey to properly identify the boundaries of their respective riparian zone as .
established by this order.

63. With respect to each of the established riparian zones, the respective owner shall maintain
ten (10) feet of clearance from each riparian zone boundary to aid in safe navigation and to
preserve the public trust.

64. No portion of a temporary structure, including watercraft moored to the temporary structure,
may be maintained outside of the established riparian zone.

65. The orders issued herein shall apply to each of the parties to this proceeding as well as to
their heirs and assigns. Upon proper recordation with the Recorder of Kosciusko County,

the orders will apply to subsequent purchasers of the Lots to which this adjudication relates.

| 0 QO 4D
Sandra L. Jengen

Administrativé Law Judge

Natural Resources Commission
Indiana Government Center North

100 North Senate Avenue, Room N501
Indianapolis, Indiana 46204-2200
(317) 232-4229

Dated: September 2, 2015

A copy of the foregoing was sent to the following:

Stephen R. Snyder Jack E. Birch
SNYDER MORGAN, LLP BIRCH LAW FIRM LLC
200 West Main Street 101 East Main Street, Suite A101
Syracuse, Indiana 46567 Syracuse, Indiana 46567
Joy M. Grow Thomas B. Trent
Office of Legal Counsel Andrew L. Palmison
Department of Natural Resources ROTHBERG LOGAN & WARSCO, LLP
402 West Washington Street, Room W295 505 East Washington Boulevard
Indianapolis, Indiana 46204 PO Box 11647

Fort Wayne, Indiana 46859-1647
Joseph R. Heerens Craig D. Doyle
14494 Stephanie Street DOYLE LEGAL CORPORATION, P.C.
Carmel, Indiana 46033 41 E. Washington Street, Suite 400

Indianapolis, Indiana 46204

Gordon P. Doyle David P. Cornwell
11




ROWLAND & DOYLE

Attorneys at Law

107 South Mulberry Street, Suite 200
Muncie, Indiana 47305

Robert W. Eherenman
HALLER & COLVIN P.C.
444 East Main Street

Fort Wayne, Indiana 46802

127 West Berry Street
PO Box 10600
Fort Wayne, Indiana 46853-0600
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Jensen, Sandra

From:
Sent:
To:
Cc:

Subject:
Attachments:

Robert Eherenman <REherenman®@hallercolvin.com>
Tuesday, September 08, 2015 10:00 AM

Jensen, Sandra

Snyder, Steve; 'David D, Cornweli’; Craig Doyle; Gor%ﬁ%@@@ed&h@l@g%gﬁattnet;
Trent, Tom; Palmison, Andrew; jch@birchlaw.com; Grow, c‘;‘f}S'ON OF HEAR;NGASMSS"ON

Sudlow v. Slocum 12-119W
Findings of Fact and Conclusions of Law with NonFinal Order (00434130xC0....pdf

=+ This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ****

Judge Jensen:

i wanted to bring something to your attention regarding the recent Nonfinal Order that was issued on September 2 in
the above matter {(attached). With regard to the Yoders’ property, on page 10, Paragraph 58 of the Nonfinal Order

states that:

Thomas A. and Nancy A. Yoder, as the owners of Lot 13 in Vawter Park fronting on Lake Wawasee in Kosciusko
County, shall be entitled to a riparian zone established by the extension of straight lines lakeward perpendicular to

the shoreline.

{Emphasis added). On page 3 of the Nonfinal Order, Paragraph 12 correctly finds that the Yoders own Lot 12 and that
the Marshes own Lot 13. Paragraph 57 does correcily state that the Marshes own Lot 13,

| believe that the reference to the Yoders owning “Lot 13” in Paragraph 58 is just a scrivener’s error and that it should
read “Lot 12.” I would like to avoid having to file an objection since this not a challenge to any substantive part of the

ruling, but just a correction of a typographical error.

| would fike to see if | could correct the error without the filing of a formal objection, but would like some guidance as to
how you would like to handle this situation. If the other counsel do not have any objections, | wondered if it might be
possible to just issue an amended or a nunc pro tunc nonfinal order correcting Paragraph 58 to say “Lot 12" instead of

“Lot 13.”

Thank you.

Robert W. Eherenman, Esq.
HALLER & COLVIN, P.C.
444 East Main Sfreet

Fort Wayne, Indiana 46802
Telephone: (260) 426-0444
Direct Line: (260) 399-1511
Fax: (260) 426-2218

Email; rwe@hallercoivin.com

Legal Assistant: Carrie Thomas, (260} 399-1528, cthomas@hallercolvin.com




Please visit www hallercolvin.com :or more information about our firm.

IRS Circular 230 Notice: We are required to advise you that no person or entity may use any tax advice in this
communication or any attachment to (i) avoid any penalty under federal tax law or (i) promote, market or
recommend any purchase or investment.

CONFIDENTIALITY NOTICE: This E-mail (including attachments) is covered by the Electronic
Communications Privacy Act, 18 U.S.C. §§ 2510-2521, is confidential and may be legally privileged. If you are
not the intended recipient, you are hereby notified that any retention, dissemination, distribution, or copying of
this communication is strictly prohibited. If you receive this message in error, please do riot read, print, disclose,
distribute or take any action in reliance of its contents or attachments. Neither transmission nor receipt of this
message creates an attorney-client relationship. However, the information contained herein may be confidential
and/or privileged. If you have received this message in error, please contact HALLER & COLVIN, P.C. at 1-
888-656-6702 immediately and delete this message and any attachments.




BEFORE THE
NATURAL RESOURCES COMMISSION
OF THE
STATE OF INDIANA

IN THE MATTER OF:

Administrative Cause
Number: 12-119W

ANNA SUDLOW and
CONSTANCE SUDLOW HECKAMAN,

Claimants,

VS,

Respondent,

KITCH ACCEPTANCE CORP.; CRAIG D.
DOYLE and LEE A. DOYLE; MARK G.
DOYLE and GORDON P. DOYLE as
TRUSTEES of the DOYLE LAND TRUST,

DON ERMAL MARSH and MARILYN LOIS )
MARSH; THOMAS A. YODER and NANCY A.)

)
)
)
)
3
JOAN M. SL.OCUM, ) (Riparizn Rights Dispute)
)
)
)
)
)
)

YODER; and SOUTH SHORE )
CONDOMINIUM ASSOCIATION, )
Third Party Respondents. )

_ )
DEPARTMENT OF NATURAL RESOURCES, )
Agency Respondent. )

NOTICE OF INTENT TO CORRECT SCRIVENER’S ERROR UPON ISSUANCE
OF FINDINGS OF FACT AND CONCLUSIONS OF LAW WITH FINAL ORDER

On September 2, 2015, the administrative law judge entered “Findings of Fact and Conclusions
of Law with Nonfinal Order (“Nonfinal Order”).”

It has been brought to the attention of the administrative law judge that two scrivener’s errors
exist within the Nonfinal Order, as follows:

a. At Finding 10, the Nonfinal Order erroneously indicates that the administrative hearing
was conducted on July 6, 2014, when that hearing actually occurred on July 6, 2015.

b. At 58, the Nonfinal Order erroneously states that Thomas A. and Nancy A. Yoder are the

~ owners of Lot 13 in Vawter Park, when in fact, the evidence is undisputed that they are

the owners of Lot 12 in Vawter Park.

The parties are notified that the administrative law judge intends to correct these ervors without
need for any party fo file objections.




The corrections will be made contemporaneous with the issuance of the Finding of Fact and

Conclusions of Law with Final Order.

Dated: September 9, 2015

,f/
| %Q QMO
Sandra I, Jensggvi
Administrative Law Judge

Natural Resources Commission
Indiana Government Center North

100 North Senate Avenue, Room N501
Indianapolis, Indiana 46204-2200
(317) 232-4229

A copy of the foregoing was sent to the following:

Stephen R. Snyder
SNYDER MORGAN, LLP
200 West Main Street
Syracuse, Indiana 46567

Joy M. Grow

Office of Legal Counsel

Department of Natural Resources

402 West Washington Street, Room W295
Indianapolis, Indiana 46204

Joseph R. Heerens
14494 Stephanie Street
Carmel, Indiana 46033

Gordon P. Doyle

ROWLAND & DOYLE

Attorneys at Law

107 South Mulberry Street, Suite 200
Muncie, Indiana 47305

Robert W. Eherenman
"HALLER & COLVIN P.C.
444 East Main Street

Fort Wayne, Indiana 46802

Jack E. Birch

BIRCH LLAW FIRM LLC

101 East Main Street, Suite A101
Syracuse, Indiana 46567

Thomas B. Trent

Andrew L. Palmison

ROTHBERG LOGAN & WARSCQO, LLP
505 East Washington Boulevard

PO Box 11647 _

Fort Wayne, Indiana 46859-1647

Craig D. Doyle

DOYLE LEGAL CORPORATION, P.C.
41 E. Washington Street, Suite 400
Indianapolis, Indiana 46204

David P. Cornwell

127 West Berry Street

PO Box 10600

Fort Wayne, Indiana 46853-0600




FILED

BEFORE THE
NATURAL RESOURCES COMMISSION
OF THE STATE OF INDIANA SEP 21 2015
OMMISSION
IN THE MATTER OF: ) R FSToN OF HEARINGS
' )
ANNA C. SUDLOW and )
CONSTANCE SUDLOW HECKAMAN ) ADMINISTRATIVE CAUSE
Claimants, ‘ }  NUMBER:12-119W
)
V. ) :
) (Riparian Rights Dispute)
JOAN M, SLOCUM )
Respondent, )
)
KITCH ACCEPTANCE CORP.; CRAIG T. )
DOYLE and LEE A, DOYLE; MARK G. )
DOYLE and GORDON P. DOYLE as )
TRUSTEES of the DOYLE LAND TRUST, )
DON ERMAL MARSH and MARILYN LOIS )
MARSH; THOAMS A, YODER and NANCY A. )
YODER; and SOUTH SHORE )
CONDOMINIUM ASSOCATION, )
Third Party Respondents. )

CLAIMANTS’ OBJECTIONS TO
FINDINGS OF FACT AND CONCILUSIONS OF LAW
WITH NONFINAL ORDER

Claimants, Anna Sudlow and Constance Sudlow Heckaman, by counsel, file their
objections to Findings of Fact and Conclusions of Law with Nonfinal Order. Claimants object to
the following:

1. Claimants object to paragraph 8 for the reason that no parties other than Sudlow and
Slocum were necessary parties. Claimants objected to the addition of all other parties and, as
shown by the Nonfinal Order issued by the Administrative L.aw Judge, only the common riparian

line between Sudlow and Slocum was affected.
2. Claimants object to paragraph 27 for the reason that the method of apportionment of

the Slocum and Sudlow riparian areas, as proposed by Claimants, would result in both the




Slocum pier and boats moored at it and the Sudlow pier and boats moored at it being within their
respective riparian areas. -

3. Claimants object to paragraph 32 for the reason that the opinion of Neese described
therein is not consistent with the evidence and that the Sudlow Proposal, as shown by Exhibit B
to Exhibit ld, clearly apportions the riparian area at a distance 150 feet from the shoreline in at

least the 36.2%6/63.8% described in paragraph 31 and may in fact provide greater riparian area to

Slocum than the proposal of Neese.
4.  Claimants object to paragraph 33 for the reason that Exhibit 10 clearly shows that

the Sudlow proposal accomplishes an appropriate distribution of the waterfront consistent with
percentages of shoreline,

5. Claimants object to paragraph 51 for the reason that Exhibit 10 cleatly indicates that
the Sudlow Proposal achieves a division of the waterfront in a manner proportionate to the
percentages suggested by Rodney Neese. Information Bulleting No, 56, not having the effect of
law, does not bind the Administrative Law Judge and the mere fact that the Sudlow Proposal is
“unique” does not justify rejection.

6.  Claimants object to paragraph 52 for the reason that the evidence clearly indicates
that the Sudlow Proposal proportioned the riparian area in accbrdance with the waterfront
ownership and also did so without any requirement for the disturbance of existing piers or boats
moored at the piers of either Slocum or Sudlow.

7. Claimants object to paragraph 61 for the reason that extending a straight line
lakeward from a point at which the shared onshore property boundary intersects with the
shoreline is contrary to the testimony of Rodney Neese (the most appropriate method is that
which bas been followed by the parties and results in the Jeast disturbance to any existing |
temporary structures). Modification of the Fourth Principal of Information Bulletin Ne. 56 is
appropriate to meet the goals of the Department of Natural Resources. |

8. Claimants object to paragraph 63 for the reason that there was no evidence
presented that a 10 foot sideline clearance was required to aide in safe navigation and preserve

the public trust. In fact, paragraph 63 is confrary to the findings in paragraph 14.




. WHEREFORE, Claimants move for the modification of the Findings of Fact and

Conclusions of Law with Nonfinal Order to conform to the objections described herein and the

evidence presented at Final Hearing,

SNYDER MOR(GYAN, 1.

By:

Stephen R. Snyder, #413-43
200 West Main Street
Syracuse, IN 46567
Telephone: (574) 457-3300
Facsimile: (574) 457-2056
srs@snydermorgan.com
Attorneys for Claimants

CERTIFICATE OF SERVICE

The undersigned certifies that on the 21% day of September, 2015, a true and correct copy
of the foregoing pleading was served upon the following by electronic mail:

Joy Grow, Esq.

Office of Legal Counsel

Department of Natural Resources

402 West Washington Strect, Room W295
Indianapolis, IN 46204

Mr. Joseph R. Heerens
Attorney at Law

14494 Stephanie Street
Carmel, IN 46033

Gordon R. Doyle, Esq.

Rowland & Doyle

107 South Mulberry Street, Suite 200
Muncie, IN 47305

Craig D. Doyle, Esq.

Doyle Legal Corporation, P.C,

41 H. Washington Street, Suite 400
Indianapolis, IN 46204

David P, Cornwell, Esq.

127 West Berry Street

PO Box 10600

Fort Wayne, IN 46853-0600

Robert W. Eherenman, Esq.
Haller & Colvin, P.C.

444 Fast Main Street

Fort Wayne, TN 46802




Jack C. Birch, Esq.

Birch Law Firm, LLC

101 East Main Street, Suite A-101
Syracuse, IN 46567

Thomas B. Trent, Esq.

Andrew L. Palmison, Esq.
Rothberg Logan & Warsco LLP
505 East Washington Blvd.

PO Box 11647

Fort Wayne, IN 46859-1647

Stephen R. Snyder




FILED

BEFORE THE NATURAL RESOURCES COMMISSION ~ §gp 91 2013

OF THE STATE OF INDIANA
RCES COMMISSION
NAT RSKIFS?SS%F HEARINGS
IN THE MATTER OF: ADMINISTRATIVE CAUSE NO.
12-119W
ANNA C. SUDLOW and
CONSTANCE SUDLOW HECKAMAN.
Claimants
v, RIPARIAN RIGHTS DISPUTE

JOAN M. SLOCUM,
Respondent

KITCH ACCEPTANCE CORP., CRAIGD. DOYLE
and LEE A. DOYLE, MARK G. DOYLE and

GORDON P. DOYLE as TRUSTEES of the DOYLE
LAND TRUST, DON ERMAL MARSH and MARILYN
LOIS MARSH, THOMAS A. YODER and NANCY A.
YODER, and SOUTH SHORE CONDOMINIUM

ASSOCIATION,
Third Party Respondents

PARTIAL OBJECTION OF
RESPONDENTS MARK G. DOYLE AND GORDON P. DOYLE, AS
TRUSTEES OF THE DOYLE LAND TRUST,
TO NONFINAL ORDER

Come now Third Party Respondents, Mark G. Doyle and Gordon P. Doyle, as Trustees of
the Doyle Land Trust, by counsel, and partially object to the entry of the Nonfinal Order in this
matter for the reasons stated in the Partial Objection filed by the Yoders and the Marshes and join
in their Objection and would show the Natural Resource§ Commission that a five (5) feet

clearance form each riparian zone boundary should also apply Lot 14 owned by said Doyle Land

Trust for the following reason:

1. The Doyle Land Trust’s Lot 14 is only 25.6 feet along the seawall of Lake Wawasee, as




shown by Exhibit 8 attached to the Yoder/ Marsh Objection. -

2. This 25.6 feet of Doyle Land Trust shoreline is less than both the Yoder and Marsh
shorelines and the same legal reasoning applies to application of this shorter clearance area to the
riparian zone of the Doyle Land Trust. A total clearance area of 20 feet leaves the Doyle Land
Trust with only 5.6 feet of useable riparian zone and changes the status quo and does not allow

the Doyle Land Trust to use the 34+ year location and configuration of its pier.

Wherefore, the Doyle Land Trust requests that Paragraph 63 of the Nonfianl Order be

modified as to the Doyle Land Trust Lot 14 and to have Paragraph 63 read as follows:

“With regard to the Yoder’s Lot 12, Marshes’ Lot 13, Doyle Land Trust’s Lot 14,

the Yoders, Marshes and Doyle Land Trust shall maintain five (5) feet of
clearance from each respective riparian zone boundary to aid in the safe

navigation and to preserve the public trust.”

Respecttfully Submitted,

A

Gordon P. Doyle #4595-1 g
Attorney for Doyle Land Trust
107 S. Mulberry St., Suite 200
Muncie, Indiana 47305

E-mail: doylebkr(@comcast.net

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy of the foregoing Witness and
Exhibit List has been sent by electronic mail this 21* day of September, 2015 to:

Stephen R. Snyder Jack Birch
Snyder Morgan, LI.P Birch Law Firm LLC
200 W. Main St. 101 East Main Street, Suite A101

Syracuse, IN 46567 Syracuse, IN 46567




Thomas B. Trent

Andrew L. Palmison

Rothberg Logan& Warsco, LLP
505 E. Washington Blvd.

P.O. Box 11647

Fort Wayne, IN 46859-1647

Craig D. Doyle

Doyle Legal Corporation, PC
41 E. Washington St., Suite 400
Indianapolis, IN 46204

David P. Cornwell

127 W. Berry St.

P.O. Box 10600

Fort Wayne, IN 46853-0600

Joy Grow, Esq.

Office of Legal Counsel
Department of Natural Resources
402 W, Washington St., Rm W295
Indianapolis, IN 46204

Joseph R. Heerens
14494 Stephanie Street
Carmel, IN 46033

Robert W, Eherenman
Haller & Colvin, PC
444 E. Main Street
Fort Wayne, IN 46802

Ayl

GORDONP. DOYLE







BEVORY Tt EILED

NATURAL RESOURCES COMMISSION
OF THE STATE OF INDIANA SEP %1 2015

: NATURAL RESOURGES COMMISSION
TR AT OF PIVISION OF HEARINGS

ANNA C. SUDLOW and

CONSTANCE SUDLOW HECKMAN, ADMINISTRATIVE CAUSE

Claimants

vS. NUMBER: 12-119W

JOAN M. SLOCUM,

Respondent

DOYLE and LEE A, DOYLE; MARK G.
DOYLE AND GORDON P. DOYLE as
TRUSTEES of the DOYLE LAND TRUST;
DON ERMAL MARSH and MARILYN LOIS
MARSH; THOMAS A. YODER and NANCY A.
YODER; AND SOUTH SHORE

)

)

)

)

)

)

)

)

)

)

KITCH ACCEPTANCE CORP.; CRAIG T. )
)

)

)

)

)

)
CONDOMINIUM ASSOCIATION, )
)

)

‘Third Party Respondents.

RESPONDENTS THOMAS A. YODER AND NANCY A. YODER AND
DonN ErMAL MARSH AND MARILYN 1.01S MARSH’S
PARTIAL OBJECTION TO NONFINAY, ORDER

Respondenis Thomas A. Yoder and Nancy A. Yoder(“the Yoders”) and Don Ermal
Marsh and Marilyn Lois Marsh (“the Marshes”), by their respective counset, partially object
to the eniry of the Noofinal Ovder in this matter, and in support thercof would show the

Natural Resources Commission (“NRC™) as follows:

I. On September 2, 2015, Findings of Fact and Conclusions of Law with Nonfinal

Order (“Nonfinal Order”) was enteted by the Honorable Sandra L. Jensen, and the Nonfinal

{28305/000/004382 1 3-2RWE}




Order was accompanied by a Notice of Filing setting September 21, 2015, as the deadline for
filing objections to the Nonfinal Order. |

2. The Nonfinal Order established the respective riparian zones of the parties and
found that “the respective owner shall maintain ten (10) feet of clearance from each riparian
zone boundary to aid in the safe navigation and to preserve the public trust,” (Nonfinal Order,

p. 19, §63). (Emphasis added).

3. The basis for this 10-foot setback appears to come from Information Bulletin

No. 56, which provides:

To assist with safe navigation, as well as to preserve the public trust and the

rights of neighboring riparian owners, there ideally sliould be 10 feet of

clearance on both sides (for a total of 20 feet) of the dividing line between

riparian zones. At a minimum, a total of 10 feet is typically required that is

cleaxr of piers and moored boats, although the area may be used for loading and

unloading boats and for active recreation.
Information Bulletin #56 (Second Amendment), p. 2. (Bwphasis added). The legal basis for
this guideline in Information Bulletin No. 56 is two NRC decisions. In the first decision,
Havel & Stickelmeyer v. Fisher, et al. 11 CADDNAR 110, 119 (2007), the NRC found that,
based upon expert testimony “a minimum of 10 to 16 feet should be maintained to provide for
safe navigation between piers, but 20 feet is preferred.” (Emphasis added), Based on the
evidence in the case, the NRC found that 16 feet was sufficient. In the second decision,
Rugfenbarger & Rufenbarger v. Blue, et al., 11 CADDNAR 185, 194 (2007), the NRC found
that based upon the evidence at the hearing, “five feet on either side of the [riparian zone] line
. . . . [the parties] should properly refrain from placing a pier or similar strocture licensed

under the Lakes Preservation Act and should properly refrain from mooring a boat.”

(Bmphasis added). Therefore, the setback from the respective riparian zone boundary should

{28305/000/60438213-2RWE} 2




be based on the evidence in the case, such as the width of the property owner’s shoreline. For
example, if a landowner onty has twenty feet of shoreline, but is required to maintain a 10-foot
setback from each riparian zone bouadary, then the setback would effectively occupy the
landowners’ entire riparian zone. In this case, requiring the landowner to have a 10-foot
setback from each boundary would effectively prohibit reasonable access to and reasonable use
of the public freshwater lake. Where a landowner has a narrow shoreline, Information Bulletin
#56 allows a 5-foot setback from each riparian boundary so that the landowner has reasonable
use of his riparian zone.

4, In the Nonfinal Order, The ALT found that:

‘The Doyles, the Doyle Trust, the Marshes, the Yoders and South Shore have

historically extended piers into Lake Wawasee in a manner suggesting that the

riparian zones associated with these properties were established lakeward of

lines perpendicular to the shoreline. The piers extending from the shoveline

of these properties today are in essentially the same location and
configurations as they have been for 30 or more years.

Nonfinal Order, p. 3, § 14, (Emphasis added).

5. The evidence at the administrative hearing showed that both the Yoders’ and the
Marshes’ lots are narrow at the shoreline of Lake Wawasee. The Yoders’ Lot 12 is only 30.4
feet wide at the shoreline, and the Marshes’ shoreline is only 32.3 feet. See Claimant’s Ex. 8,
which is attached hereto. 1f the Yoders and the Marshes are required to maintain a 10-foot
setback from each their riparian zone boundaries, then the setback would occupy 20 feet - - or
two-thirds- - of their entire riparian zone. The 10-foot setback changes the status quo and

does not allow the Yoders and the Marshes to use the 30-year location and configuration of

their piers.

{28305/000/00438213-2RWE} 3




6. At the administrative hearing, there was photographic evidence submitted by the
Yoders showing the historical location of the Yoder’s and the Marshes® respective piers and the
mooring of their boats. See Yoder Ex. A, Fx. B, and Ex. D, which are attached hereto. The
Nonfinal Order found that the Yoders’ and the Marshes’ piers had been placed “in essentially
the same Iécation and configurations” for 30 or more years. Nonfinal Order, p. 3, § 14.
There is no evidence in the record indicating that during this 30-year period there have ever

been any boating accidents, safety issues, access issues or navigational issues between the

Yoders’ and Marshes” properties.

7. Based on the evidence at the administrative hearing, the Yoders and the Marshes
respectiully reéuest that Paragraph 63 on the Nonfinal Order be imodified as to their two
propeities - - Lot 12 and Lot 13 - - and to have Paragraph 63 read as follows: “With regard
to the Yoders’ Lot 12 and the Marshes™ Lot 13, the Yoders and the Marshes shall maintain five
(8) feet of clearance from each respective riparian zone boundary to aid in the safe pavigation
and to preserve the public trust.” This modification of the Nonfinal Order is sapported by
Information Bulletin #56, Rugfenbarger & Rufenbarger v. Blue, et al., 11 CADDNAR 185,

154 (2007}, and the undisputed evidence introduced at the administrative hearing,

{28305/600/00438213-2RWE} 4




Respectfully subniitted,

ATTORNEYS FOR RESRONDENTS:
THOMAS A. and NANCY A. YODER

HALLER & COLVIN, P.C.

444 EAST MAIN STREET
TORT WAYNE, INDIANA 46802
TELEPHONE:! (260) -426-0444
FAX: (260) 422-0274 .

EMAIL: 1we@hallemolwn coin

ATTORNEY FOR RESPONDENTS

DON & MARILYN MARSH

ATTORNEY AT LAW
14494 STEPHANIE STREET

CARMEL, INDIANA 46033

TELEPBONE: (317) 650-0594
FAX (317) 487-5177
EMAIL: jrh3heme@att.net

BY: g%ﬂﬁﬁ) %@(M BY: «Q:::j

ROBERT W. EHERENMAN
1.D. #16703-53
MELANIE T, FARR

{28303/000/004382 1 3-2RWE}

JOSEPIYR. NEERENS
L.D; #11973-49




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy of the above and foregoing
Objection o Nonfinal Order of Partial Summary Judgment on Remand has been set

electronically this 21st day of September, 20135, to:

Joy Grow, Esq.

Office of Legal Counsel
Department of Natural Resources
402 W, Washington St.,, Rm W295
Indianapolis, Indiana 46204

Jack C. Birch, Esq.

Birch Law Firm LLC

101 East Main Street, Suite A-101
Syracuse, Indiana 46567

Craig D. Doyle, Esq.

DOYLE LEGAL CORPORATION, P.C.

41 East Washington Street, Suite 400
Indianapolis, Indiana 46204

{28305/000/004382 1 3-2RWE)

Thomas B. Trent, Esq.

Andrew L. Palimison, Esq.

ROTHBERG LOGAN & WARSCOLLP
505 East Washington Bivd.

P.O. Box 11647

Fort Wayne, indiana 46859-1647

Stephen R. Snyder, Esq.
SNYDER MORGAN, LLP
200 West Main Street
Syracuse, Indiana 46567

Gordon R. Dayie, Esq.

ROWLAND & DOYLE

107 South Mulberry Street, Suite 200
Muncie, Indiana 47305

David P. Cornwall, Esq.

127 West Berry Street

P.O. Box 10600

Fort Wayne, Indiana 46853-0600

T2 57 o

ROBERT W. EHERENMAN
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1 the undersigned Land Surveyor, registered as provided by law in the State of Indiana,
have made a survey of the above tract and I certify that this plat is a corract
representation thereol. This survey was made for. Tom Yoder on May 15, 2013
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BEFORE THE NATURAL RESOURCES COMMISSION
OF THE STATE OF INDIANA

IN THE MATTER OF:

ANNA C. SUDLOW and

CONSTANCE SUDLOW HECKAMAN Admintstrative Cause No.:

12-119W
Claimants,

v, (Riparian Rights Dispute)

JOAN M. SLOCUM,’

Respondent,
KITCH ACCEPTANCE CORP., CRAIG T. SEP 21 2015
DOYLE and LEE A. DOYLE, MARK G.
DOYLE and GORDON P. DOYLE as
TRUSTEES of the DOYLE LAND TRUST,
DON ERMAL MARSH and MARILYN LOIS
MARSH, THOMAS A YODER and NANCY A.
YODER, and SOUTH SHORE
CONDOMINIUM ASSOCIATION,

NATURAL RESOURCES COMMISSION
DIVISION OF HEARINGS

Thitd Party Respondents.

KITCH ACCEPTANCE CORP.’S OBJECTION TO FINDINGS
OF FACT AND CONCLUSIONS OF LAW WITH NONFINAL ORDER

Comes now Third Party Respondent Kitch Acceptance Cotp., by counsel, and files its
Objection to Findings of Fact and Conclusions of Law with Nonfinal Order (the “Nonfinal Ozdet”)
issued by Administrative Law Judge Sandra L. Jensen on September 2, 2015 as follows:

1. On September 2, 2015, the Honorable Judge Sanc}ia I.. Jensen issued Findings of
Fact and Conclusions of Law with Nonfinal Order tegarding the zs"r;i;ove—mentioned matter.

2. Kitch Acceptance Corp. files this objection to address only one portion of the

Otder. Specifically, Kitch objects to paragraph 63 which reads as follows:




63. With respect to each of the established ripatian zones, the
respective owner shall maintain ten (10) feet of clearance from
each riparian zone boundary to aid in safe navigation and to
preserve the public trust.
(Nonfinal Order, § 63).
3. The basis for Kitch’s objection to the foregoing paragtaph are set forth as follows:
a. Information Bulletin No. 56, which was relied upon in the Order to
establish (appropriately) the ripartan lines, offers guidance with
respect to the distance between riparian owners and/or
piers/mooted boats to assist with safe navigation and preserve the
public trust. Specifically, Information Bulletin No. 56 states as
follows:
To assist with safe navigation, as well as to ptesetve
the public trust and the rights of neighboring riparian
owners, their ideally should be 10 feet of clearance on
both sides (for a total of 20 feet) of the dividing line
between ripatian zones. At a minimum, a total of
10 feet is typically required that is clear of pilers
and moored boats, although the atea may be used
for loading and unloading boats for active recreation.
Information Bulletin No. 56 aiting Rufenbarger, et al. v. Blue, et al,, 11
Caddnar 185, 194 (2007)(finding that “five feet on either side of the
[tipatian zone| line . . . . |the parties| should properly refrain from
placing a piet or similar structure licensed under the Takes
Preservation Act and should properly refrain from mooring a boat.”)
and Harel & Stickelneyer v. Fisher, et af,, 11 Caddnar 110-119 (2007).

Accordingly, Information Bulleting No. 56 permits 2 minimum of 10

feet in a typical scenatio that is clear of piets and moored boats.




b. No evidence was produced at the hearing that suggested that the
historical use of the piets (reflected in Yoder Ex. “D”) interfered with
safe navigation or the public trust.

c. Kitch submits that a “buffer zone” consistent with the second
sentence of the excerpt above from Information Bulletin No. 56
would accommodate the histotic use of the piers and ﬁdequateiy
maintain the public ttust and safe navigation of the waterways.

d. However, given the historic location of the piers, the lot sizes, and
the curved shoreline, a buffer zone of 10 feet from the riparian zone
on either side of a pier/mooted boat would prejudice the parties.
Under such a scenatio, the ripatian owners would likely need to make
adjustments that deviate from the status quo and histotic use.

4. Based on the foregoing, Kitch Acceptance Cotp. respectfully request that the
paragraph 63 be modified consistent with Information Bulletin No. 56 to tead as follows:

63. With respect to each of the established tiparian zones, the

respective ownet shall maintain five (5) feet of clearance from each
tipatian zone boundary to aid in safe navigation and to presetve the

public trust.
WHEREFORE, Kitch Acceptance Coxp., by counsel, tespectfully requests that paragtaph

63 of the Otder be so modified and for all other just and proper telief in the premises.




505 East Washington Boulevard
P.O. Box 11647
Fort Wayne, Indiana 46859-1647

Respectfully Submitted,

ROTHBERG LOGAN & WARSCO LLP

L7
Thomiy'B. Trent #23173-02
Andrefv L. Palmison #27995-64
Attorneys for Third Party Respondent
Kitch Acceptance Corp.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was deposited in the
U.S. Mail, First Class, postage pre-paid on the 21™ day of September, 2015, addressed to:

Stephen R. Snyder, Esq.
SNYDER MORGAN, LLP
200 West Main Street
Syracuse, IN 46567

David P. Cornwell

127 West Berty Street

P.O. Box 10600

Fort Wayne, IN 46853-0600

Craig D. Doyle

DOYLE LEGAL CORPORATION, P.C.

41 Hast Washington Street, Suite 400
Indianapolis, IN 46204

Gotdon P. Doyle

ROWLAND & DOYLE

107 South Mulbetry Street, Suite 200
Muncie, IN 47305

Jack C. Birch
101 East Main Street, Suite A101
Syracuse, IN 46567

Joy M. Grow

Office of Legal Counsel
Department of Natural Resources
402 West Washington Street
Room W295

Indianapolis, IN 46204

Robert W. FEhereniman
HALLER & COLVIN P.C.
444 Fast Main Street

Fort Wayne, IN 46802

Joseph R. Heerens
14494 Stephanic Street
Carmel, IN 46033




Sandra L. Jensen

Administrative Law Judge

Natural Resources Comtnission
Indiana Government Center North
100 Notrth Senate Avenue, Room N501
Indianapolis, Indiana 46204-2200

AOPA Committee

Natural Resources Commission
Indiana Government Center North
100 North Senate Avenue, Room N501
Indianapolis, Indiana 46204-2200
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‘BEFORE THE
NATURAL RESOURCES COMMISSION
OF THE
STATE OF INDIANA

IN THE MATTER OF:

Administrative Cause
Number: 12-119W

ANNA SUDLOW and
CONSTANCE SUDLOW HECKAMAN,

Claimants,

vS.

Respondent,

KITCH ACCEPTANCE CORP,; CRAIG D.
DOYLE and LEE A. DOYLE; MARK G.
DOYLE and GORDON P. DOYLE as
TRUSTEES of the DOYLE LAND TRUST,
DON ERMAL MARSH and MARILYN LOIS )
- MARSH; THOMAS A. YODER and NANCY A.)
YODER; and SOUTH SHORE
CONDOMINIUM ASSOCIATION,
Third Party Respondents.

)
)
)
)
)
JOAN M. SLOCUM, ) (Riparian Rights Dispute)
)
)
)
)
)
)

DEPARTMENT OF NATURAL RESOURCES,
Agency Respondent.

NOTICE OF INTENT TO PROPOSE AMENDMENT TO THE AOPA
COMMITTEE OF THE NATURAL RESOURCES COMMISSION WITH RESPECT TO
CERTAIN RESPONDENTS RELATING TO FINDING 63 OF THE FINDINGS OF
FACT AND CONCLUSIONS OF LAW WITH NONFINAL ORDER

The Claimants, Anna C. Sudlow and Constance Heckaman Sudlow, as well as various Third
Party Respondents, including Mark G. Doyle and Gordon P. Doyle, as Trustees of the Doyle
Land Trust, Don Ermal and Marilyn Lois Marsh, Thomas A. and Nancy A. Yoder, and Kitch
Acceptance Corporation, have each filed objection to Finding 63 of the “Findings of Fact and
Conclusions of Law with Nonfinal Order”. Finding 63 states:

With respect to each of the established riparian zones, the respective owner shall
maintain ten (10) feet of clearance from each riparian zone boundary fo aid in safe
navigation and to preserve the public trust.

Lot 12, owned by Thomas A. and Nancy A. Yoder, has only 30.4 feet of shoreline, while Don
Ermal and Marilyn Lois Marsh’s property, Lot 13, has only 32.3 feet, and Lot 14, owned by the




Doyle Land Trust, has access to only 25.6 feet of shoreline. As is reflected in Finding 14, the
piers associated with these properties have existed in “essentially the same locations and
configurations” for 30 or more years. The evidence also indicates no navigational or safety
concerns have arisen in conjunction with these piers during their existence. For these reasons the
administrative law judge infends to propose that in issning the Commission’s final order in this
matter the AOPA Committee modify the nonfinal order to require the following:

1. That only five (5) feet of clearance be required on the east-southeast side of the riparian
zone boundary of Lot 12 owned by Thomas A. and Nancy A. Yoder;

2. that only five (5) feet of clearance be required on the west-northwest side of the riparian
zone boundary of Lot 14, owned by the Doyle Land Trust; and :

3. that only five (5) feet of clearance be required on each side of both riparian zone
boundaries of Lot 13, owned by Don Ermal and Marilyn Lois Marsh.

The administrative law judge observes that the evidence of record reflects that the shoreline
associated with the Claimants, Anna C. Sudlow’s and Constance Sudlow Heckaman'’s, and Third
Party Respondent, Kitch Acceptance Corporation’s properties is approximately 50 feet or greater
in length!. With respect to these parties, the administrative law judge offers no additional input.

'
7~ .-7/"’ ] . o

Vs
Sandra L. Jenderi
Administrative Law J udge
Natural Resources Comiission
Indiana Government Center North
100 North Senate Avenue, Room N501
Indianapolis, Indiana 46204-2200
(317)232-4229

Dated: September 25, 2015

A copy of the foregoing was sent to the following:

Stephen R. Snyder Jack E. Birch -

SNYDER MORGAN, LLP BIRCH LAW FIRM LLC

200 West Main Street 101 East Main Street, Suite A101
Syracuse, Indiana 46567 Syracuse, Indiana 46567

Joy M. Grow Thomas B. Trent

Office of Legal Counsel Andrew L. Palmison

Department of Natural Resources ROTHBERG LOGAN & WARSCO, LLP
402 West Washington Street, Room W295 505 East Washington Boulevard
Indianapolis, Indiana 46204 PO Box 11647

Fort Wayne, Indiana 46859-1647

! Additional parties, including the Respondent, Joan Slocum, as well as Third Party Respondents, Craig D. and Lee
A. Doyle and South Shore Condominiuim Association, who also possess 50 feet or greater lengths of shoreline, did
not file objections to the “Findings of Fact and Conclustons of Law with Nonfinal Order”.




Joseph R. Heerens
14494 Stephanie Street
Carmel, Indiana 46033

Gordon P. Doyle

ROWLAND & DOYLE

Attorneys at Law

107 South Mulberry Street, Suite 200
Muncie, Indiana 47305

Robert W. Eherenman
HALLER & COLVIN P.C.
444 East Main Street

Fort Wayne, Indiana 46802

Craig D. Doyle

DOYLE LEGAL CORPORATION, P.C.
41 E. Washington Street, Suite 400
Indianapolis, Indiana 46204

David P. Cornwell

127 West Berry Street

PO Box 10600

Fort Wayne, Indiana 46853-0600




