Minutes of the AOPA Committee of the
Natural Resources Commission

September 18, 2007

AOPA Committee Members Present
Jane Ann Stautz, Committee Chair
Mark Ahearn

Robert Wright

Doug Grant

Mary Ann Habeeb

NRC Staff Present
Sandra Jensen
Stephen Lucas
Jennifer Kane

Guests

Lindy Burris
Robert Clark

Jon Eggen

James Hebenstreit
Ann Z. Knotek
Amy E. Romig
Stephen R. Snyder
Charles White
James Bruner

Call to Order

Jane Ann Stautz, Committee Chair, called to order®OPA Committee of the Natural
Resources Commission at 11:05 a.m., EDT, on Segtet@) 2007 in The Garrison, Ft.
Harrison State Park, 6002 North Post Road, Indiaiaflawrence), Indiana. With all
five members of the Committee present, the Chaeoked a quorum.

Approval of Minutes for Meeting Held on March 12, 207

Doug Grant moved to approve the minutes for thetimg&eld on March 12, 2007.
Mary Ann Habeeb seconded the motion. Upon a wote, the motion carried.



Consideration of “Findings of Fact and Conclusion®f Law with Non-Final Order”
and “Claimants’ Objections to Findings of Fact, Cortlusions of Law and Non-Final
Order” in Cruse & Cruse v. DNRAdministrative Cause No. 05-029W

The Chair reported this item was continued upomtbé&on of the Claimants pending a
ruling, from the U.S. Bankruptcy Court, of the effen the subject penalty assessment
on the Claimants’ discharge in bankruptcy. Thetiooiance was entered by the Chair
and distributed to other members of the Committezni email dated September 17,
2007.

Consideration of “Findings of Fact and Conclusion®f Law with Nonfinal Order”
and “Respondents’ Objections to Findings of Fact ath Conclusions of Law with
Nonfinal Order” in Rufenbarger & Rufenbarger v. Blue, et al. and DNR
Administrative Cause No. 06-246W

Steve Lucas, Administrative Law Judge, introdudesl item. He said Amy Romig had
recently entered her appearance as attorney wiih Uloyd, IV, and she was present on
behalf of all parties represented at hearing eitlydrloyd or by Richard Helm. In the
findings, these were identified as the Faas Grawptlae Blues, respectively. Stephen
Snyder was present as the attorney for the Rufgeb@rand Ann Knotek was present as
the attorney for the Department of Natural Resairce

The Administrative Law Judge indicated for consatien was the denial of a license
application and a dispute as to riparian zones foortion of Winona Lake, a public
freshwater lake in Kosciukso County. He preseatbtbw-up of a simplified and
reformatted survey of the site identified as “NRORA Committee Sketch”. He said
the parties had stipulated to its usage as a visdaluring oral argumenit.He noted that
the scale of 1"=30" should have been removed frioenlow-up, but the blow-up was
otherwise to scale. The Administrative Law Judigniified a dotted line extended into
Winona Lake from the southern boundary of an “8GIRESS & EGRESS
EASEMENT”. He said this line approximately closdgbyt was not identical to, the line
determined in the findings to be the separatiowéen the riparian zones of the
Rufenbargers to the south and the Blues (and eag@hine Faas Group) to the north.
The precise line would be formed by a bisectiothefangle formed by the northern
boundary of Lot 40 and the southern boundary of4lot

Amy Romig presented oral argument in favor of thgctions. She distributed a version
of the demonstrative exhibit which she indicatesbdlad other significant markings
identified. Romig asked whether either of the otheeties had objections to her use of
the demonstrative exhibit. Snyder and Knotek radpd they did not object. She
explained that the dotted line separating ripaziames, as previously described by Judge
Lucas, was highlighted in blue. The northern baugaf the Faas Group’s riparian zone
was highlighted in yellow.

! This stipulated visual aid, and four visual ai@seloped by the Claimants from this visual aid, are
attached and incorporated into the Minutes.



Romig stated the nonfinal order was based on testyimn part, from Lt. John Sullivan.
She said Sullivan testified it generally made s¢adsve a minimum ten feet of space
between riparian owners to provide for safe navwgat Romig reflected upon a second
demonstrative exhibit, which included the Admirasitve Law Judge’s determination the
Faas Group should not place structures or boatsnfitve feet of the boundary as
identified with the blue highlight. A pier was higghted in orange which identified
what the nonfinal order allows. The nonfinal ordees on to provide that the Faas
Group should only be allowed to use the area mafrthe pier for the placement of piers.
“That essentially takes the value of that easem€&hey can have one ten-foot wide boat
lift in their easement, and that simply isn’'t wila¢y negotiated for when they got the
easement from the Blues and their predecessors.”

Romig said there were two solutions that the Conemitould make. Option Number 1
would be to change the requirement that therefbedoot setback from the blue line.
With this option, “the Faas Group would agree te osly the north side of the pier. That
would give them 18 usable feet. It also prevenmtisrference with the Rufenbargers.”
Option Number 2 would be to have the Faas Groupentio®ir pier to the northern edge
of their easement and use the space south of ¢énégoihe blue line. “There are two
common sense options that | am presenting to tbmr@ittee that will fix the problems.”

Romig argued that the nonfinal order found the Fa@msip would have access to the
lake, and a severe hardship would not be impoSBadis simply isn’'t true. As I've
shown you in the drawings, ten usable navigatiéeetlin which they’re expected to put
three or four boats, which is typically what thesewon their pier, just will not work. It
does impose a hardship on the Faases the way tifi@alcorder is written.”

Romig urged that 312 IAC 11-1-2(c) requires thdbbeissuing a license, the
Department shall consider the likely impact upamdpplicant and other affected
persons. “The impact on the Faas Group here ifairpand it results in a taking of their
rights. Although there is not a lot of law on th&ing of riparian rights, there is case law
on the taking in other contexts.” For exampley@sg and egress is a property right
which cannot be taken without just compensatiorreHhe Faas Group cannot do much
besides bringing in bass boats, “and that’s simplywhat they negotiated for in the
easement.”

Romig stated, “I respectfully request that the Caottea follow either Option Number 1
or Option Number 2 as I've presented them to th@ime Faas Group wants to be
reasonable. They're not objecting to the limitatad the pier length at 100 feet. They're
not objecting to only using one side of the piElowever, we request that either they be
allowed to use the south side of the pier, ifpfaced on the north end of the property, or
they be allowed to not have a five-foot set backntygosed upon them so they can have
the full use of their pier.”

Stephen Snyder presented argument on behalf &tufenbargers. He said the purpose
of this adjudication was to determine the respegbroperty rights of the parties. “What



we’'re really here to determine is (1) the policytlod Department of Natural Resources in
regard to the approval of pier permits; and, (2)dbpropriate use of property rights that
are created.”

Snyder stated “there are only two lots here. Thet®t 41, and there is Lot 40.” The
Blues own Lot 41. They “chose to burden their jporof riparian area with an easement
that permitted pier usage by eight individuals.e Basement was actually created by
their predecessor in an erroneous location, wherg had no right to grant it, and it was
then modified recently to be the one that wasditgl in this particular matter. But, had
the Blues not granted that easement, they had anoqbe for a pier in front of their
property, as well as a pier in front of the Rufenglea property, which would be
appropriate. It is the Blues who have decided,omb should there be one user on their
lot, there should be a total of nine users on toit

Snyder urged that policy considerations were agtlyressed by the Department in this
proceeding. The Department said that “if somedmoses to burden the shoreline with
an additional use or uses, the person who crezaéduirden should also be the person
who suffers that burden. In this case, what tlseeent holders would like is to pass at
least a portion of that burden onto the Rufenba;geho did not grant the easement and
who had no control over whether the easement wagept or not, other than through the
proceedings that are before you today.”

Snyder urged that the placement of the piers, futhfeet of clearance on either side of
the riparian line, “enforces a policy that has beeeffect for several years, through the
local Conservation Officers, on each individualddkHe said there were two reasons for
the policy. “One, it provides a space for accesste individual property owners to

their respective piers. Two, it also preservesitja of the public to access those areas
that are between the piers. Being a lake owrsanltell you that one of the most favored
places for bass fishermen to fish is between taespilf they cannot access it, they're
being denied access to that asset that's beingdydide State in trust for the public.
That's precisely why the Department would actupligfer ten feet on each side of a
common line, but acknowledging the realities inaersituations, is willing in this case
to reduce it to five.”

Snyder urged that if the Faas Group is alloweddoepits pier immediately adjacent to
the northern boundary of the Rufenbarger’s ripagane, “that, in effect, means that the
Rufenbargers will have to preserve more open spyceilizing more of their riparian
area to maintain open water than just the five ¥dgth is required in the nonfinal order.
Ten feet is probably reasonable along this shardébrprovide the public with access.
Five feet is not.”

Snyder argued that “it boils down to a classic argnt that | want more than | have.
Because | have some form of an easement, that iaated by the Blues in this case, that
doesn’t quite provide me with enough space to datwkvant to do, | should be entitled
to usurp on the rights of my adjacent property aw@ad use some of their riparian
zone. The question here is whether the riparginsiof the Rufenbargers “can simply be



taken away, as opposed to limiting the use of #sement. The appropriate thing for the
easement holders in this case to do would be tmagk to Mr. Blue and say, ‘The
easement you granted us in 2005 is inadequateve sar needs. Will you grant us a
larger easement? Or will you share a pier withsughat we can move farther north,
which you can use as well as us, and we can pus leogboth sides of the pier?”

Snyder urged, “I think the public policy statem#érdt was expressed by Ms. Knotek,
during the hearing in this case, and in the poatihg briefs, is very clear. That is, if you
burden your property with additional easement sgiibu should bear the consequences
of that burden rather than shifting that burdeanadjacent property owner. And | think
Judge Lucas’s decision took that very much intosateration, and preserved the rights
of all parties, even though it may limit the easetrtelders’ rights to something less than
they would prefer to have.”

Ann Knotek presented argument on behalf of the Beypnt of Natural Resources. She
said that in addition to the particulars of an undiial case, the agency was interested in
developing a consistent framework for its regukat@sponsibilities on public freshwater
lakes. “Toward that end, | want to thank the Adistiative Law Judges, Judge Lucas
and Judge Jensen, and also the AOPA Committeesfpiniy the Department to develop
that framework.”

Knotek said the instant proceeding is interestiacgoise “this is round two. The
Department was not a party in round one. In maaysythe result is not that much
different from round one, in our perspective. Wiatre really doing here is working in
terms of riparian rights being balanced againsptiigic rights.”

Knotek stated, “One of the things | want to focuastleat has been raised in the Blues’
and easement holders’ position is they're claimirag some sort of taking has occurred
here.” What the Committee is to decide is limitedhe agency jurisdiction from the
shoreline and out into the lake. “What | alwaysbgak to when looking at one of these
cases is to the Lakes Preservation of Act of 1841C 14-26-2-5, where it states: ‘A
person owning land bordering a public freshwatke ldoes not have the exclusive right
to the use of waters of the lake or any part ofldke.” So we really can’t have a taking
of a right to place temporary structures or boais the lake. There could potentially be
some sort of taking argument with regard to theeent rights on land, but that is not
what the Department is regulating. It's not whewe jurisdiction is, and, frankly, it's not
our area of expertise.”

Knotek said in round one, there was a determindiyothe Commission there was no
prescriptive easement to place piers into the wafBnat was reiterated in the pending
nonfinal order.”

Knotek indicated she also wished to address thertass in the objections that their
riparian area had been reduced. “It was only itk order that the riparian zones were
defined in this case. As you can see from theadighat was provided, it's a fairly
complex analysis just to get to defining these spnet just to defining the easement
people, but both neighbors.” The nonfinal ordeesinot reduce the riparian area of any



party. Rather, it provides there is a “five-foetlsack, that because of the regulatory
concerns of the Department, they are required seme and not place structures or boats
in that area.” She added that from an examinatfdhe visuals, a person would observe
that “this is going to have some effect on allleé property owners in this area in terms
of everyone being required to observe this fivetkmiback.” She said the gist of the
Faas Group’s argument is “that just isn’t fair hesmawe have just 18 feet. That is the
hard rub of this case.” From the Department’s pectve, the goal is to appropriately
consider and balance riparian rights, as well agitihts of the public.

Knotek urged that “One of our basic principleshiattriparian owners have rights, but
they only have rights that go so far out into teel with regard to public rights, and also
only so far laterally with regard to the fellow aigan neighbors.” She said the nonfinal
order had accomplished “a balancing here. Cegtamd would prefer that there were
more frontage to work with for everyone, but theifmeal order represents a fair and
reasonable balancing of all of the counterbalantiterests. The Department
recommends that the AOPA Committee adopt thateafirthl order.”

Mark Ahearn asked what was wrong with Steve Sngdessertion that the Faas Group
simply does not have a large enough easement torgotish its wishes, and the remedy
would be to go back to the Blues and ask for andijgarger easement.

Romig responded, “We don’t have an insufficientegaant if we're allowed to use the
easement. The easement is only insufficient vighunreasonable burdens placed upon
it” by the nonfinal order. She added that “thisiseasement the Faas Group has had
since 1992. Simply because the Rufenbargers bqugperty, and now they object, we
think it's unreasonable for the Rufenbargers toasgupon the Faas Group to pay more
money and get a bigger easement.”

Mary Ann Habeeb asked for clarification with regpiecthe five-foot “free zone or
setback” requirement. “It's a regulatory purpaaed it has to do with, among other
things, safety, is that where you’re going withtt#ia

Knotek responded, “There are actually two diffen@gulatory angles involved with the
setback. The first comes in in terms of navigal@afety. What that means is that there
simply has to be room for boats to maneuver foraag and egress to piers in order to do
that safely. The Department, and specifically@invsion of Law Enforcement, is very
concerned that navigational safety is maintainedeeially when we are making a
permitting decision. The second issue which coméss to do with the public trust.

The lake, and access within the lake, once youfréhe shoreline, belongs to everyone.
The Department does not support a situation in kvhasically we are covering the entire
shoreline...with structures and boats so that tren®i access” to the public. “In terms
of navigational safety, the Department preferset® @& ten-foot setoff on both sides of a
shared riparian boundary. In some cases, thasisipt realistic.”

Ahearn asked, “A total of 20 or a total of ten” tffeé clearance?



Knotek responded “a total of 20.” She acknowlediped in some cases, however,
“given historic usage of the lake,” 20 feet “simj@ynot possible.” The Department’s
expert testimony supports the proposition that ftheimum that can support
navigational safety is ten feet.” The alternasuggested here, in the objections, is that
the riparian owner which should provide all thébsek is the Rufenbargers, the neighbor
of the Blues’ and the Faas Group’s neighbor.

Mary Ann Habeeb moved to approve the “Findingsadtrand Conclusions of Law with
Nonfinal Order” as the Commission’s “Findings ofcFand Conclusions of Law with
Final Order”. Mark Ahearn seconded the motion.

The Chair called for discussion by the AOPA Comedtivith regard to the motion.

Habeeb stated, “I'm concerned about the navigakisaiety issue, and that’s certainly a
large consideration for the Commission. I'm loakit the decision as being the most
equitable way of providing for navigational safgiyen the fact that they’ve balanced
the considerations already to make sure that iepied and the rights of the public are
protected and that everyone does get consideratidghis matter, keeping in mind that
everyone is not going to get what they want.”

The Chair added, “I'm concerned with the importaotaccess to property owners and
the public, as well as safety.”

Habeeb reflected, “I'm a little bit concerned Optisumber 1 and Option Number 2 do
not really promote the safety issue and are ndiyreguitable for all parties—by not
considering the rights of the Rufenbargers.”

Ahearn added, “I think | agree with Mary Ann.”

Robert Wright stated, “It does seem a little unfaime. | understand the Commission
controls the riparian rights, but if you think thatu have an 18-foot easement, and
suddenly they impose a five-foot setback, you sobjdeave an eight-foot easement. It
almost appears to me, based on what counsel isggayiaybe there’s no such thing as a
riparian easement. If that be the case, | suppogean change the rules at any time.”

Chairwoman Stautz asked for additional comments.

Mark Ahearn asked Amy Romig “how either Option Nwenk or Option Number 2
would not burden the Rufenbargers?” Romig respontiespecially with Option

Number 2, you'll see that we're placing the piertbe very north side of our easement. |
would expect that option would probably burdenugenbargers even less than the
order as written.... If the purpose of the five-fgetback is to allow public access and
allow the public to sort of use that ten feet ofyway allowing us Option Number 2 to
place it at the north side, that’s allowing us $e that additional five-foot as well. If you
look at option two, we could place a three-footr pié&/e could use a 30” pier on that to
maintain that it's truly a three-foot pier. Withen-foot boat lift added to that pier, at



that point we're using 13 feet, and it still maintathe five-foot setback. We’re not
proposing to put our boats in the five-foot setbhadke’re just proposing that we be
allowed to use our easement without the restristmwhich side to place the boats on
the pier.”

Habeeb asked Snyder whether he wished to providspmnse. Snyder responded, “In
regard to Option Number 2, | think the same fivetfsetback should be required whether
the pier is on the north or the south because we bBpace between the pier on Lot 43
and the easement pier at this time, but therertaiogy no assurance that’s going to”
continue if Lot 43 is sold and the joint pier hélglthe Hamiltons and the Blues is not
continued. “If it doesn’t work on the south sidétpg boats only on the south side of
the pier, then it equally won’t work on the norttlesputting boats only on the north side
of the pier. It's the same measurement whetherganeasuring from the north or the
south. The difference is the easement holderpraggosing that there be no setback”
from the easement line bordering the Rufenbargérhink that would be a mistake,
especially in light of the policy that has beenalidsed by Ms. Knotek.”

Amy Romig requested and was granted an opporttmitgply to Snyder’s response.

She reflected that she was not asking, with Ogdtlamber 2, that the Faas Group use
only the south side of the pier. “If we use thethaide, that’'s between the Blues and the
Faas Group, and it's not the concern of the DNEhefNRC. That's part of the easement
between private individuals, and the agreement éetvthose private individuals will
govern that.... |thinkit's a bit of a fallacy tayswe might have a pier in the future. We
might not. Who knows what agreement the Blues lnalte with the owners of Lot 43?
As far as we know, the Blues and the Faas Grouptaigme up with an agreement to
use the same pier, so it’s a little premature joysai’re going to require a setback on the
north, as well, given that’s there’s no structdreré to require a setback from at this
point.”

Ahearn said, “I would offer this observation. irtk one of the reasons that we do policy
is not because we know what’s going to happen neixbecause we don’t know what
might happen next.”

Chairwoman Stautz then called for a vote on thaandiy Habeeb to adopt the nonfinal
order of the Administrative Law Judge as the fioi@er of the Commission. The motion
passed 4-1 with Robert Wright in opposition. ThaiCkeclared that the “Findings of
Fact and Conclusions of Law with Nonfinal Order’re@pproved as the Commission’s
“Findings of Fact and Conclusions of Law with Fiaider”.

Consideration of “Findings of Fact and Conclusion®f Law with Non-Final Order”
and “Claimants’ Objections to Findings of Fact andConclusions of Law with
Nonfinal Order of Administrative Law Judge” in the matter of Hobson Family
Farms, LLC and Royden Hobson v. Ron Lambermont aflge Department of Natural
ResourcesAdministrative Cause No. 07-012W



Sandra Jensen, Administrative Law Judge, introdtitisdtem. She said several issues
were raised in objections by the Hobson Family FadohC and Royden Hobsen (the
“Claimants”) to a permit issued by the Departmdmtlatural Resources to Ron
Lambermont under IC 14-28-1 (the “Flood Control’Aeind 312 IAC 10. The permit
was needed for construction activities in assammawvith a canoe livery on Sugar Creek
in Park County. As the proceeding advanced, therakissues narrowed to whether the
Department properly considered the cumulative &ffetthe project as anticipated by IC
14-28-1-22(e) and (f) and 312 IAC 10-2-39. “Thieralso consideration of the
jurisdictional limits of the Department of NatuRRésources relative to floodway
construction activities.” Based upon Commissioecpdents, the nonfinal order
concludes “the only things within the jurisdictiohthe Natural Resources Commission
are those activities which are occurring within tlledway itself.”

James A. Bruner presented oral argument in favtiiefClaimants’ objections. He said
his clients own real estate directly across SugeekCfrom the area affected by this
permit. Included in the permit are a canoe landind a footpath to the landing. “The
primary issue arising from the Claimants’ objectiosiwhether or not the Department, in
issuing the permit to Mr. Hobson, properly consatithe cumulative effects of this
permit activity, together with other activities aactions in the area, upon fish, wildlife,
and the botanical resources of Sugar Creek.”

Bruner said there were two reported Indiana deessadfirming that the Department
must properly consider cumulative effects for pctgesubject to permitting under the
Flood Control Act. “We have no Indiana cases dingcspecifically how the Department
is to engage in that analysis of cumulative effects to what extent it is to be done.
However, there are a number of Federal caseshandriguage contained in the Indiana
Code regarding the consideration of cumulativeot$fes the same language taken from a
Federal statute covering the same areas. Theteergfore, Federal precedent covering
what should be done in analyzing and determiningudative effects.” He said the
Federal precedent indicates the requirement isstome quantified and detailed
information. General statements about possibkcteffand some risk do not constitute a
hard look.” He said another Federal case spedtii@san analysis of cumulative effects
shall consider the area in which the proposed ptoyeuld have an impact, the impacts
which would be expected, other past or presentides that have had or are expected to
have impacts in the same area, impacts from ththee actions, and the overall impact
that can be expected from the individual impactkefy allowed to accumulate.

Bruner said the Department’s environmental analysis performed by Brian Boszor.
“He testified essentially that he only looked as th4-by-75 area that was directly
affected by permit,” although he made a “passinticean his testimony to being aware
there was another public canoe access site atr@ssdek from this one but did not
indicate in his testimony that he took into consitien any other actions, whether
farming, etc., outside of the affected area abeéacumulative effect of this upon the fish,
wildlife, and botanical resources.”



Bruner agreed the Department only had jurisdictrequire a permit under the Flood
Control Act, because Lambermont wished to perfoomstruction within the floodway of
Sugar Creek. “If the permitted area were not enftbodway, then we would not even be
here. But that does not mean that in looking atcilimulative effects upon fish, wildlife,
and botanical resources that these other actichshase other existing things outside of
the direct-in-the-floodway area of this particytermit are not to be taken into
consideration.” He urged that the Department daiteconsider other activities within

the floodway which had caused its degradation autifailed to consider scientific
literature bearing upon cumulative effects. “thigr opinion that the review conducted by
the Department, regarding whether or not the cutivel@ffects of this project, along

with other things existing along this area of Sugezek at Turkey Run State Park, taken
together, have an unreasonable detrimental effean €ish, wildlife, or botanical
resources, given those standards set forth in¢keral case law that we have cited in our
objections. We are asking, then, that the Comumssstablish specific rules in Indiana
relating to these permits as to what the exteainahquiry into cumulative effects and as
to what that analysis should be, and that the Casion adopt the standard for
cumulative effects set forth in this Federal case precedent as the law in Indiana, and
that based upon then an examination of the recotidis case, that the permit be vacated
because of inadequate consideration of cumulatfeete upon fish, wildlife, or

botanical resources.”

Lindy Burris presented oral argument on behalhef permit applicant, Ron
Lambermont. She said that after a two-day heafihgige Jensen wrote a very
thoughtful and thorough order addressing all ofatielence in this matter. Her order
found that Mr. Hobson...had not carried his burdeprobf to prove by a preponderance
of the evidence that the DNR permit should be sigkeafor DNR’s failure to consider

any number of factors under Indiana law—one of theng cumulative effects, and
that’'s what's being addressed here today.” Shedutigat it was important to note that, in
a proceeding before the Commission, the burdemaaffpests with a challenger to a
permit “once the permit has been issued” by theditepent. “It does not rest with Mr.
Lambermont, and it does not rest with DNR.”

Burris reviewed several Findings of Fact which saiel demonstrate the Department had
properly considered cumulative effects. Includeater=indings 140, 141, 146, 147, 148
and 149, which identify substantive matters deteediin evaluating cumulative effects,
as well as Findings 135 through 139 which “expldiD&NR’s procedures for determining
direct and cumulative effects and how they wereegaty implemented in this case.”

Burris urged that Judge Jensen carefully considiéree@vidence. The Judge found that
the Claimants did not present any evidence thaldvieave changed the conclusions by
the Department that there were no cumulative effeEinding 155 “says no evidence
exists in the record to establish that any unreasieneffects would result in any other
decision for the permit, and, at no time, did” @laimants’ experts “offer any opinions
that cumulative effects of the permit, in conjunatiwith other projects, would be
unreasonable.” Burris cited Finding 156.
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With respect to the Claimants’ request that theddtpent adopt Federal standards
pertaining to cumulative effects, Burris said “wernbt believe that permit review is the
proper forum to consider new reviews to apply @ttively.” She added that “it would
be unfair to apply a standard that the parties weteaware of. When initially filing for
a permit,” an applicant “should know the law thppkes at the time.”

Mary Ann Habeeb asked Lindy Burris for her cliergerspective as to whether the
Department had jurisdiction to look outside theflaay in considering cumulative
effects.

Burris responded that “We believe the Departmeastjhiasdiction to consider matters
within the floodway, very clearly, within the Flo&bntrol Act. Outside the floodway,
the Department does not have jurisdiction to cardidose effects.”

Mark Ahearn observed that IC 14-28-1-22(c)(1) wmgsits terms, limited to considering
activities which adversely affect the efficiencyasfunduly restrict the capacity of the
floodway. Yet section 22(c)(2) and 22(c)(3) ar¢ suecifically limited to effects within
the floodway. IC 14-28-1-22(c)(2) speaks to protecagainst an unreasonable hazard
to the safety of life or property, without limitati to where that hazard might exist. IC
14-28-1-22(c)(3) speaks to protecting against tsmeably detrimental effects upon fish,
wildlife, or botanical resources, without limitatido where those detrimental effects may
occur. “Are we saying that if something unreasdydetrimental or hazardous occurred
outside the floodway..., that the DNR would be prdelti from considering that?”

Burris responded, “If it happens outside the floaginit's outside of DNR’s jurisdiction.
Regarding those two sections that you just nowredeto in the statute, the unreasonable
hazard to life or property, in the regulations anthe case law, clearly refers to passing
the floodway when the floods come up. It has tavith the 100-year flood, which is the
regulatory flood.” She said the case law for usoe@ble detrimental effects upon fish,
wildlife, or botanical resources also were directedthose effects within the floodway
itself. It's actions within the floodway that alaffect resources within the floodway.”

Charles White presented oral argument on behahebDepartment of Natural
Resources. He said, “Today, the Department refgplgatequests that you affirm Judge
Jensen’s findings of fact and conclusions of Iae Department concurs with all points
raised by the attorney for the Respondent, Ron lemmbnt.” He urged that the
Administrative Law Judge conducted a full and fe@aring over a period of two days.
White concurred with Judge Jensen’s conclusionstiigaClaimants failed to meet their
burden of proof. He said that between the DivisiblVater, the Division of Nature
Preserves, and the Division of Fish and Wildlifel)ectively 25 site inspections were
performed to make sure that the terms of the preyeald conform with the Flood
Control Act, including those pertaining to cumuwatieffects.

White referenced several conditions placed on drenjt by Jon Eggen, one of the

Department’s experts, formerly within the DivisiohFish and Wildlife, “to take into
account sedimentation and erosion control.” Bogdeere required on both sides of the
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footpath to the landing “to discourage people figtnaying off the boat ramp.” He said
the Department’s experts concluded the new boap farhich employs sedimentation
and erosion control measures, is much preferradMraLambermont’s use of the prior
boat ramp, which is the public access ramp, anddidanot employ any erosion or
sedimentation control measures.”

White urged that “The statute never said that thelldoe no cumulative effects. The
statute states that the Department shall considaulative effects..., and there shall be
no unreasonably detrimental effects upon fish, M@dand botanical resources. No one
ever claimed that there was absolutely no negafifeet at all. It's just that according to
the statute, it didn’t rise to the level of us dexgythe permit.”

Doug Grant asked whether it was “normal the DNRtbago to a site 25 times?”

White responded, “No, it's not normal. It appeatedne that both Mr. Lambermont and
Mr. Hobson have had a little history with each oth&here was a desire by the
Department to support being good neighbors. Alsere were persons in the community
who were concerned with adding any more boat raaigrsy Sugar Creek. “We wanted
to make sure that we got it right.”

Mark Ahearn expressed the perspective that he fthm@®epartment’s process “very
troubling.” He asked that if there were a pubécards request, could the Department
produce documents to show that cumulative effeet®wonsidered. “It strikes me that
the Department has kind of asked Judge Jenserilttmgether testimony from, |
counted, at least eleven...different witnesses...amd of fabricate from that, that a
cumulative effects study or analysis was considetedeems to me an unfair burden to
put the Judge under. It ought to be, it seemsdpthat we could point to and say, ‘Here
is what the Department did’, given that the GenAsslembly found that it was important
for us to identify unreasonable cumulative effécts.

White responded, “If a citizen came up and wanteget a file in this case, every
academic piece, every handwritten note that wadymed by neighbors; everything is in
the file still.” He urged that if there was to denore defined standard, it was for the
legislature or the courts to determine. “But theeywhe case law is now, the standards
that we have, our experts did the best that thejdcb He said, “Everything that was
submitted is in the file.”

Mary Ann Habeeb said she believed Ahearn was asRikbat specifically is in the file
that deals with the issue of cumulative effects?”

White responded that the file included memos, esnegports, photographs and other
documents submitted by citizens or considered byDipartment’s experts. He said
“CE-1" was a notation that would allow for quickcktion in the agency’s computerized
system, as a kind of “executive summary”, to idgntiatters pertaining to cumulative
effects. “The file is now one of the thickest $ilim the Department. It would have any
learned treatise.... Simply everything is in thévat twvas submitted in the public hearing.
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Any technical reports, any environmental commentsirilar matters would be in the
actual file.”

The Chair invited James Bruner to provide any raspdie might have.

Bruner responded, “I just want to cover two poimtiefly. One is that, at the hearing in
this case, at the conclusion of the presentatidhebther evidence, the Claimants made
a motion to the Administrative Law Judge to haveihelude in the record, for this case,
all of the materials in the DNR file.” This requ&sgs made because the Department’s
witnesses testified they considered “everything tad”. Bruner said granting the
motion would have resulted in the inclusion in @@mmission’s record of all
documents, regardless of whether they were prelyjianarked as exhibits. “That motion
was objected to by the Department, was objectéy tdr. Lambermont, and was denied
by the Judge.” He said he didn’t know how the &udguld effectively evaluate witness
testimony that indicated everything was consideifatie Judge didn’t also have all the
materials relied upon for evaluation.

Bruner said, “The second thing is the problem & the do not have a standard
established for what the Department is to do taloghan adequate cumulative effects
analysis. We have cited to the Committee andeédCthmmission the most-relevant
standards we have. Those are the standards appltbeé federal courts in the same
sorts of situations. There are no Indiana stargdasthblished.” Bruner reflected that the
Allen Circuit Court recently vacated a permittingcgsion in another matter because the
Department failed to consider cumulative effe¢iBhe courts are looking at this..., and
there need to be standards set for what constiéupesper and legitimate cumulative
effects analysis.”

The Chair said judicial review of another procegdivas not in the instant record before
the AOPA Committee and was not a matter upon waation could be taken.

Mary Ann Habeeb noted that a decision by the AQamcuit Court also was not a
reported decision.

Lindy Burris again urged that “Mr. Hobson carrié tourden of proof after the permit
has been issued—to prove that something was netdsred or to prove that something
should have been considered, and wasn’t, whichavoave changed the result. No
evidence was provided. He did not carry his burfgmersuasion. Regarding changing
the standard, this is not to proper forum to gdkkeaad apply new rules.”

Chairwoman Stautz summarized. “We have beforéngnigs of fact and conclusions of
law in this matter.” She asked if a member of@mmmittee had a motion.

Robert Wright moved to approve the “Findings oftFawd Conclusions of Law with

Non-Final Order” of the Administrative Law Judgeths final disposition by the
Commission. Doug Grant seconded the motion.
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The Chair asked for Committee discussion of thaenot

Mark Ahearn stated, “I have no doubt as to the adey of the file or that the
Department considered cumulative effects. Whaitlties me is | don’t believe the
legislation instructs the Department of Natural ®@eses to create a file. | think it
instructs the Department of Natural Resourceske tiaose elements of the file that are
relevant to cumulative effects and describe howt's the Department’s burden, to
explain how all that massive data is somehow reiewaa positive or a negative sense to
the next incremental step of determining cumulagiffects. | don't see that the
Department may have done that. With regard tartbgon, | do think that the facts have
conspired against Judge Jensen to listen to teresaes and to somehow decide what the
cumulative effects may have been. | don’t thirktthhow we ought to handle this.
Regardless of whether we know specifically whathdug be in the cumulative impacts
analysis, | just don’t see that it’s actually gattione.”

Ahearn said he would also ask that Findings 106uidin 109 be stricken “unless
someone can tell us how the credibility or singesit Hobson is relevant to what we're
doing today. The sole question is cumulative ¢$fe¢ was troubled by the passive
voice. Also, | was troubled by the words ‘give pall ‘ponder’, and ‘called into
guestion’.

Ahearn summarized. “So, I'm suggesting two thir(@¥:my position on the motion in
total; and, (2) an amendment to the motion if weetarconsider the main motion.”

Jane Ann Stautz and Mary Ann Habeeb asked whethearh wished to remand the
nonfinal order to the Administrative Law Judge larify Findings 106 through 109 or
whether he wished to offer an amendment, to Wrighiotion for affirmation, to strike
those Findings.

Ahearn answered that if the Committee approves WVagnotion to affirm, “then we
have no intention of remanding. My motion, theowd be to strike.”

The Chair sought clarification from Ahearn. “l &k, then, that was a motion to strike”
Findings 106 through 109.

Ahearn responded, “It was.”
Habeeb seconded the motion.

Robert Wright asked whether his original motiorAblearn’s motion to amend would be
considered first.

The Chair responded that the motion to strike ghbelconsidered first. “So that’s

what’s here on the table.” She then invited thiedlattorneys representing the parties to
comment on the motion to strike Findings 106 thiowg9.
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Charles White responded, “It's the Judge’s jobdable to weigh the credibility of the
witnesses. That's what these paragraphs go t@ainAthere have been issues as to how
much of this back and forth had to do more withr{@jghbors who just don’t get along;
(2) I'just don’t want it in my back yard; and, (8w much of Hobsons’ alleged activities
were actually not helping by doing the same thirngctv was alleged conducting other
boating operations. That’s what went to the siitger the credibility, and the Judge, |
believe, is simply going through these paragrapiasteying to just weigh the credibility
of what his testimony was.”

Ahearn reflected, “I absolutely agree that in aeaathier than this the credibility of the
witness might be an issue. What we’re trying ttedaine” is the Department’s
consideration of cumulative effects. “l don’t se@wv the credibility [of the Claimants] is
relevant. | can see how the credibility of expenight be at issue, but | don’t see how
that applies here.”

James Bruner stated, “I would be in favor of havimgse paragraphs stricken in their
entirety.”

Lindy Burris stated, “We agree with the Department.

The Chair then called for a vote on the motionttike Findings 106 through 109 of the
Findings of Fact. The motion carried 4-1 with Ddbigant in opposition.

Chairwoman Stautz then called for a vote the matwoaffirm the nonfinal order of the
Administrative Law Judge, but with Findings 106aigh 109 stricken.

Mary Ann Habeeb said before taking the vote, “Ildhame comment. | certainly take
heed to your comments, Mark, with regard to the tlae Department doesn’t have one
document with everything all sewn up in a one pgekaut | do think there is replete in
the record evidence which shows that cumulativeotdfwas considered and that it was
part of the decision-making process. Although pedect world it would certainly be
nice to have that, and maybe looking forward | httygeDepartment will maybe take of
the fact that that would be a preferable way tddsiness, | don’t know that it was
essential or necessary or critical in the decismaking here. For that reason, I'm
supporting this decision on cumulative effects lbged think they did make that
evaluation, and did do that thought process, addldiwhat the statute on its face asked
for.”

Habeeb added that the record seemed to refledtth&laimants failed to carry their
burden of proof. “The record does seem to havee@mpdence to show that the
decision was adequate and was correct.”

Ahearn said, “The Department shouldn’t have beeprsed that cumulative effects was
required by the statute. It shouldn’t have ma@eAtministrative Law Judge go across a
smorgasbord of all the evidence and somehow maygidatiuce that there was no
cumulative effect.”
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Habeeb replied, “I would agree.”

The Chair then took a vote on the motion. The ampassed 4-1 with Mark Ahearn in
opposition. The Chair declared that the “FindinfEact and Conclusions of Law with
Non-Final Order”, with the deletion of Finding 186ough Finding 109, were approved
as the Commission’s “Findings of Fact and Conclusiof Law with Final Order”.

Consideration of Request to Amend the Definition ofMarina” as Used in the
Regulation of Public Freshwater Lakes, Navigable Wrs, and Lakes on DNR
Properties; Administrative Cause No. 07-176W

Chairwoman Stautz then called for consideratioproposed amendments to three rule
sections addressing the regulation of “marinadie 8bserved the proposal would also be
before the general meeting of the Commission, sdeddor later in the day, for
consideration as to preliminary adoption. The satbjvas previously reviewed by the
Advisory Council.

James Hebenstreit, Assistant Director for the Doviof Water of the Department of
Natural Resources, presented this item. He nbed€bmmittee already had the
proposed amendments, and he also distributed coptas rule defining “group piers”.

Hebenstreit said the Commission “a couple of yagscreated the definition for ‘group
pier’. That was largely to address pier facilitieat were for condominium complexes
and multi-family uses. We wanted to do that sccagld look at each individual
application for a ‘group pier’. It was no longervered in the general license. When we
wrote that rule, we really didn’t look at the ‘nraai definition. But, in most of the
condominium complexes, you could probably say #&@pfe pay some fee for their pier,
so that rolled the ‘group pier’ into almost beingrarina’. This is hopefully a simple fix
to try and create some differentiation betweenugrpiers’ and ‘marinas’. A ‘marina’
would now have to have two items in the listing\idrat constitutes a ‘marina’ instead of
one.”

The Chair stated, “I appreciate the efforts of Brepartment and of the Advisory Council
to take a look at this issue. | think this amendtweould hopefully address some of the
issues that have been on the issue between gretgpard marinas.”

Mary Ann Habeeb said, “| would congratulate the &yqment in the brevity of words.”

Mark Ahearn added, “I think it is good governand@éis issue went through the AOPA
Committee then we sought the perspectives of thasady Council.”

Stephen Snyder, an attorney from Syracuse and ggresented a party in a former

adjudication where “marina” status was an issues, mweited to speak. “The only
guestion | would have, and | don’t have the rul&amt of me, but if you require two of
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those items to constitute a marina, could you theerliminating some things you might
want to cover? | happen to have experience withsitnation where the only thing a
marina does is sell fuel. Do you want to elimint&t from your arrangement? They do
have piers, but they don’t offer docking spaceeyfjust sell fuel.”

Ahearn asked if the Advisory Council consideredditeation described by Snyder.
Hebenstreit responded that specific examples watreansidered by the Advisory
Council. He said most marinas have been in exgstéor several years so the
Department really did not have a lot of experiewdé permitting them.

Habeeb said, “Then maybe you want to considernt@ksng ‘docks’ out of the rules—just
eliminating the existence of docks as constitutingarina. It would be just as easy a fix
to take the word ‘docks’ out. It’s still going gm out for public comment.”

Ahearn said, “| would agree. As I recall, the AOBAmmittee was concerned with
magically transforming a ‘group pier’ into a ‘maaiti

Snyder said, “But I'm familiar with another situai where all they do is provide dock
space.”

Habeeb asked, “And that's a marina?”

Snyder responded, “It is, at least from a zoningpective. They do charge a fee, but
the only thing they do is provide dock space.”

The Chair observed that this discussion would bisited during the Commission
meeting.

Habeeb said “We should consider the matters” ptedaen the AOPA Committee.

Adjournment

The Chair called for adjournment at approximately6lp.m.
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