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Representative Eric Turner called the meeting to order shortly after 9:00 A.M. He 
announced that Commission meetings are currently scheduled for September 24, 
September 25, and October 4, and that the Commission might hold one or more additional 
meetings. 

Representative Turner then requested a moment of silence in memory of Mr. Mark 
Cahoon, who had recently passed away. 

I. Distressed Unit Appeal Board 

Ann Kaiser and Cris Johnston of the Indiana Office of Management and Budget (OMB) 
provided an update on the actions of the Distressed Unit Appeal Board (DUAB). Ms. 
Kaiser testified regarding the membership of the DUAB, and she explained that HB 1192 
from the 2012 legislative session had changed the purpose of the DUAB so that it now 
could provide relief to school corporations and other political subdivisions. In the case of 

1 These minutes, exhibits, and other materials referenced in the minutes can be viewed 
electronically at http://www.in.govllegislative Hard copies can be obtained in the Legislative 
Information Center in Room 230 of the State House in Indianapolis, Indiana. Requests for hard 
copies may be mailed to the Legislative Information Center, Legislative Services Agency, West 
Washington Street, Indianapolis, IN 46204-2789. A fee of $0.15 per page and mailing costs will 
be charged for hard copies. 
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school corporations, the DUAB could: (1) recommend loans from the state Rainy Day 
Fund; (2) approve local debt restructuring; or (3) designate a school corporation as 
distressed. In the case of political subdivisions other than school corporations, the DUAB 
can designate the political subdivision as distressed. Ms. Kaiser stressed that the DUAB 
can act only after receiving a petition from a local unit, and that the DUAB cannot act 
unilaterally. 

Ms. Kaiser testified that before 2014, a school corporation can restructure its debt without 
going through the normal petition and remonstrance process or referendum process if the 
school corporation's circuit breaker impact is at least 20%. For most school corporations, 
the DUAB must first approve the school's financial plan for paying any refunding bonds. 
Four school corporations qualify to restructure their debt without DUAB approval (although 
the DUAB must perform a non-binding review). The DUAB has received three petitions for 
debt restructuring (Mt. Vernon schools, Franklin Township schools, and the Metropolitan 
School District (MSD) of Wayne Township). The initial hearing of the DUAB is scheduled 
for September 20, 2012. (See Exhibit A.) 

In response to a question from Senator Tim Skinner, Mr. Johnston testified that: (1) the 
petitions for nonbinding review of debt restructuring were received from Mt. Vernon 
schools and Franklin Township schools in Mayor June, and a petition for binding review 
and approval of debt restructuring was received from the I\/ISD of Wayne Township in 
August; and (2) in the event an emergency manager were chosen for a political 
subdivision, the DUAB would look for the best person available, and that the type of local 
unit involved would also be considered when choosing the emergency manager. 

In response to questions from Representative Cherrish Pryor, Ms. Kaiser testified that: 

(1) the four school corporations which qualify to restructure their debt without 
DUAB approval are Mt. Vernon schools, Franklin Township schools, the MSD of 
Boone Township, and Hanover Community schools; 
(2) the DUAB is the entity that would appoint an emergency manager, and the 
authority of emergency managers is specified by statute; and 
(3) either the distressed unit or the emergency manager appointed for the 
distressed unit may petition the DUAB for removal of distressed status, and they 
would have to show that the financial indicators that led to designation as a 
distressed unit no longer apply. 

Denny Costerison of the Indiana Association of School Business Officials (IASBO) testified 
that: 

(1) IASBO supports the concept included in HB 1192-2012; 
(2) from 1973 to 2008, there was a mechanism that allowed schools to seek 
emergency relief from the State; and 
(3) school corporations are not subject to the emergency manager provisions of HB 
1192-2012. 

Mr. Bill Riggs, Superintendent of Mt. Vernon Community School Corporation, testified that: 

(1) the school corporation had worked with members of the General Assembly to 
pass HB 1192-2012, and that the school corporation had provided material to the 
State in June for the advisory hearing on debt restructuring; 
(2) the school corporation had been required to submit five years of financial 
records, and that he hoped future hearings would not require so much data to be 
provided and that the data could be submitted in an electronic format; 
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(3) the community supported the school corporation's efforts; and 
(4) there was a "perfect storm" of factors that had put the school corporation in its 
current financial condition. 

Chad Blacklock of Franklin Township schools testified that: 

(1) the school corporation had been highly affected by the tax caps; 
(2) the school corporation had experienced difficulty in tax-supported funds after 
making debt service payments; 
(3) the bond restructuring will help the school corporation; and 
(4) the community and school board have been supportive. 

II. Collection of Taxes on Hotel Rooms Sold by Online Travel Companies 

David Miller and Andrew Swain of the Office of the Attorney General testified that the State 
is involved in litigation on the issue of taxes on hotel rooms sold by online travel 
companies (OTCs). The litigation involves six assessments against OTCs, and it is in the 
late stages of the discovery process in the Indiana Tax Court. 

Justin Kintz, Director of Government Affairs for Orbitz Worldwide, testified that his firm is 
concerned about the possible introduction of a new tax proposal concerning the collection 
of taxes on hotel rooms sold by OTCs, and that such a tax would be a losing proposition 
for the state, the travel industry, and consumers. 

Mr. Kintz explained the "merchant" model used by many OTCs. He testified that the OTC 
acts as a facilitator that negotiates an agreement with a hotel to market their rooms and 
that the OTC then collects a service fee from customers. He testified that, from the OTC's 
perspective, the full amount of taxes are being collected on the hotel rooms. He 
suggested that imposing a new tax on services would damage Indiana's business-friendly 
reputation. 

In response to questions from Senator Brandt Hershman, Representative Pryor, and 
Representative Turner, Mr. Kintz testified that: 

(1) Orbitz is a publicly-traded company; 
(2) the fee charged by Orbitz should not be subject to innkeepers taxes; and 
(3) in litigation on this issue, the OTC industry has won 20 of 26 cases, and courts 
are finding that OTCs are in the business of marketing rooms, not furnishing 
rooms. 

Representative Turner noted that if taxes are not collected on the gross amount the 
customer pays, there will be different taxes collected depending on how the rooms are 
booked. (See Exhibit B, Mr. Kintz' written statement, and Exhibit C, a written statement 
submitted on behalf of Colin Tooze, Director of Government and Corporate Affairs, 
Expedia., Inc.) 

Doug Risser of Menno Travel Service in Goshen, Indiana (and also appearing on behalf of 
the American Society of Travel Agents) testified that travel agents are relying less on 
commissions and more on fees, and that any tax on OTCs fees might affect travel agent 
recommendations of destinations. (See Exhibit D, Mr. Risser's written testimony.) 

Representative Turner commented that there is currently no proposed legislation on this 
issue, and the Commission is a study committee. 
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Mr. John Livengood of the Indiana Hotel and Lodging Association distributed a letter on 
behalf of the American Hotel and Lodging Association and certain hotel companies and 
other associations (see Exhibit E) and a chart showing the amount of taxes paid under the 
different hotel booking models (see Exhibit F). Mr. Livengood testified that: 

(1) OTCs are an important part of the travel industry, but they remit taxes based on 
a wholesale rate, and this results in lower taxes being collected; 
(2) Indianapolis has the eighth-highest travel taxes in the United States; 
(3) the results of court cases on this issue have been mixed; and 
(4) the hotel industry would like equal treatment between hotels and OTCs. 

Mr. Jeffrey Brown, CEO, Schahet Hotels and member of the AH&LA Board of Directors, 
Mr. Phil Ray, General Manager, Indianapolis Marriott and Chairman of the Board for the 
Indiana Hotel & Lodging Association, and Mr. Brian Comes, General Manager, Hyatt Hotel 

.and President of the Greater Indianapolis Hotel & Lodging Association, were in attendance 
to support this position. Mr. Brown gave examples of the different amount of taxes 
collected by hotels and OTCs. 

Mr. Speros A. Batistatos, President/CEO, South Shore Convention and Visitors Authority, 
distributed information concerning the history of OTCs, information on the taxation of 
OTCs, news articles concerning OTC litigation, and an update on OTC litigation (see 
Exhibit G). Mr. Batistatos testified that 

(1) the Lake County litigation on this issue was dismissed because of a standing 
issue, not a substantive issue; 
(2) the Lake County convention and visitor bureau now collects the innkeeper's tax, 
and it will now be sending tax bills to OTCs; 
(3) IC 6-9-2-1, the Lake County innkeeper's tax statute, provides that the tax is 
imposed on persons engaged in the business of renting or furnishing rooms for 
periods of less than 30 days; and 
(4) OTCs remit the tax on the wholesale rate. 

Mr. James Wallace, Indiana Association of Convention and Visitors Bureaus, testified that 
he supports taxation based on the full price of a hotel room. 

Mr. Andrew Berger, Association of Indiana Counties, testified that: 

(1) $76.6 M in innkeeper's revenue was collected in Indiana in 2011; 
(2) half of the innkeeper's tax revenue was collected in Marion County (which has 
the highest tax rate, as well as the highest volume); 
(3) of the 69 counties that have innkeeper's taxes, 10 have the Department of 
Revenue collect the tax; and 
(4) in most counties, innkeeper's tax revenue is used for tourism (such as tourism 
promotion or convention centers). 

A chart concerning customer segmentation of transient room nights was distributed to the 
Commission (see Exhibit H). 

III. Sales Tax "Zappers" 

Bryce Berg of CGI gave a presentation to the Commission concerning sales tax zappers 
(see Exhibits I and J). Mr. Berg explained that software or computer components are used 
to hide (or "zap") sales transactions from electronic cash registers or point of sale systems 
in order to avoid taxation. He testified regarding examples of the use of sales tax zappers 
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and the solution implemented by CGI in Quebec to combat zappers. This solution 
included requiring restaurant owners to: (a) provide invoices to customers; and (b) produce 
the invoices using a sales recording module (SRM) which collects data for taxing 
authorities. Mr. Berg testified that the Quebec government recovered $160 M in 2011 
2012, which would extrapolate to $35 M - $58 M each year in Indiana. He commented that 
one possibility was for Indiana to implement a pilot program. 

Representative Turner noted that in the 2012 legislative session he had introduced HB 
1337, which (among other things) would have criminalized the sale, purchase, installation, 
or possession of zappers. Senator Skinner asked whether there was interest in 
introducing a stand-alone bill that dealt only with zappers. 

Mr. Matthew O'Connor testified that: 

(1) sales suppression exists and is no longer limited to cash businesses; 
(2) most restaurants are reporting taxes to the best of their abilities; and 
(3) to enforce fair collection of taxes, the State needs to consider strict 
enforcement, unilateral enforcement (more and tighter audits), records standards, 
technology, and communication between interested parties. 

See Exhibit K for a copy of Mr. O'Connor's written testimony. 

Ms. Connie Vickery, representing the Indiana Restaurant Association, testified that: 

(1) the Association does not condone tax evasion, but that requiring restaurants to 
purchase additional technology would be a burden; 
(2) making zappers illegal should not upset anyone; and 
(3) setting up a work group for a discussion by the interested parties would be 
helpful. 

.See also Exhibit L, material submitted to the Commission by Professor Richard Ainsworth 
of Boston University's School of Law. 

The meeting was adjourned at 11:47 A.M. 
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Board Members
 

• Director of OMB, chairman 

• Commissioner of DLGF 

• State Examiner of SBOA 

• 'State Superintendent of Public Instruction 
(designee Doug Meredith) 

• An individual appointed by the legislative 
council (Representative Milo Smith) 



Board Authority
 

The Board can only act following a petition from 
a political subdivision for relief. 

1.	 School Corporations 

a) Recommend Rainy Day Fund loans. 

b) Approve local debt restructuring. 

c) Designate as distressed. 

2.	 All Other Political Subdivisions 

a)	 Designate as distressed AND appoint an
 

emergency manager.
 



Rainy Day Fund Loans
 

• Only available for school corporations. 

• A school may apply to the Board of Finance for 

a loan AFTER... 

1.	 DUAB approves a petition from a school board 
and superintendent for a loan and makes a 
recommendation to BoF; OR 

2.	 DUAB designates a school as a distressed unit. 

•	 Budget Committee Review is also required. 



Rainy Day Fund Loans
 

• The Board may consider whether a school has 
attempted to secure a loan from the bond 
bank or a financial institution. 

• The loan may be contingent upon certain 
conditions recommended by the DUAB. 

- sale of unused property or modifying contracts 



Rainy Day Fund Loans
 

•	 Board of Finance, after review by Budget Committee, 
sets terms of loan. 

•.. Max Amount 

- $5 million; or 

- $1000 x the school's 2012 ADM 

•	 Interest Rate 

- Rate set by DOR for failure to pay tax minus 2% 

- Cannot be less than 1% 

•	 Term: 6 years 

•	 Availability ends 12/31/2017 



Local Debt Restructuring
 

•	 Before 1/1/20141 if a school1s circuit breaker 
impact is at least 20%1 it can restructure without 
going through normal petition and remonstrance 
process. 

•	 DLGF certifies that the impact is at least 20%. 



Local Debt Restructuring
 

•	 For most schoolsJDUAB must first approve the 
schoolJs financial plan for paying any refunding 
bonds. 

• 4 schools qualify to restructure without DUAB
 
approval. 

- DUAB only performs a non-binding review after. 



Distressed Unit
 

•	 Fiscal body and executive jointly petition .. 

• Board may designate if at least 1 of the listed 
financial conditions apply. 

- Ex: default on bonds; failure to make payroll; 
failure to pay creditors; failure to pay taxes; 
accumulated excessive deficit; etc. 

•	 If a unit is designated as distressed, an 
Emergency Manager is appointed and given 
extensive authority over the unit. 

-	 This does not apply to schools. 



Distres·sed Unit
 

• Distressed schools may notJ without D.UAB 
approval: 

- Acquire real property; 

- Construct new buildings or remodel existing ones; 

- Enter into a contract for more than $30}OOO 
. (maintenance and personnel excluded); 

- Purchase personal property for more than 
$30}OOO; 

- Adopt or advertise a budget} tax levy} or tax rate 



Distressed Unit
 

•	 Distressed status reviewed annually by the 

DUAB. 

• The EM or the fiscal body and executive may
 
petition for termination of distressed status.
 

-	 DUAB must find that the ·fiscal conditions no 
longer apply. 

• A newly elected executive may petition for a 
180 suspension of distressed status by 

submitting a plan to resolve the applicable 
•Issues. 



Petitions Received to Date
 

•	 Local Debt Restructuring 

- Mt. Vernon Schools-non binding review 

- Franklin Township Schools-non binding review 

- MSD Wayne Township-approval of financial plan 

• Initial Hearing Scheduled for September 20th
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Statement of Orbitz Worldwide Cf! l ~I tL 
to the Indiana Commission on State Tax and Financing Policy 

September 18,2012 

Mr. Chairman and distinguished members of the Committee, I appreciate your time and the 
opportunity to supply further information as you study the issue of a new online travel services 
tax. My name is Justin Kintz, and I am the Director of Government Affairs for Orbitz 
Worldwide, a leading online travel company and parent of such brands as Orbitz.com, 
Cheaptickets.com, and Away.com. Asa company in the business of promoting travel and 
tourism to Indiana, we are concerned about the possible introduction of a new tax proposal that 
has already been soundly rejected by state legislatures and courts across the nation. Following 
today's examination of the issue, I hope this cornrriittee will quickly recognize that this harmful 
new service tax is a losing proposition for the state, its travel and tourism industry, and 
consumers. 

Let me begin by explaining how most online travel facilitators do business with hotels. 

Following the terrorist attacks of9/11, the U.S. travel industry faced unprecedented headwinds. 
To help kick start this critical piece of the economy, hotel operators and travel destinations 
turned to the budding online travel industry to help market hotel rooms, inspiring consumer 
confidence and getting the nation moving again. To better accomplish this, many online travel 
companies (OTCs) rejuvenated a hotel reservation business model that had been used for 
decades by traditional travel agents, commonly mown as the "merchant" model. 

Different from the more well-known commission-based model-in which the travel facilitator is 
compensated by the hotel-the merchant model reflects the process by which the facilitator 
negotiates an agreement with a hotel to market their room inventory, and collects a service fee 
from the customer as their own compensation. At the completion of the stay, the OTC is invoiced 
by the hotel for the. discounted room rate and all applicable taxes, which are paid in full. 

As you can see, the status quo works and the market is functioning properly. As far as the OTC 
is concerned, the full and proper amounts of lodging taxes are being collected and transferred to 
the hotels, providing a beneficial source of revenue for the state and its localities. 

The real question before you today is whether or not to levy a new tax on services. Indiana has a 
proud reputation as being business-friendly and taxpayer-friendly. I submit to you that creating a 
new tax on travel services-'-and make no mistake, this would be a new tax-would be in puzzling 
contrast with that well-earned reputation. We ohviously would prefer to focus our mutual 
energies on public-private partnership and finding ways to promote tourism and tourist spending 
in Indiana. 

OTCs already provide significant support to Indiana communities and small business hotel 
owners by providing global and consumer-friendly marketing platforms. In fact, nearly 1,000 
Indiana hotels have voluntarily signed distribution agreements with our company to market their 
properties to our millions ofweekly website visitors. Our services especially help to level the 



playing field for independent hotels, as they compete with the major chains, keeping prices low 
and options accessible for the traveling public. 

From displaying attractions such as the Indianapolis Motor Speedway, to Indiana Dunes State 
Park, to the WonderLab Museum in Bloomington, Orbitz's sites create a tremendous amount of 
global exposure and interest in Indiana, which should remain unhindered. Indiana attractions, 
hotels and destinations that work With us have access to a global audience that would take 
significant investment for them to reach on their own. And for smaller destinations and hotel 
properties, they would likely never be able to market to this audience without the partnership 
with an online travel site like Orbitz. 

Thank you for allowing me to speak before you today, and I ask that you reject any attempts to 
create new taxes on Indiana travel services. I welcome your questions at this time. 
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Mr. Chairman and distinguished Members of the Commission, thank you for the opportunity to 
provide input on the taxation of online travel services. I am pleased to submit these comments 
on behalf of Expedia, Inc., which operates a family of travel web sites that includes Expedia.com, 
Hotels.com, and Hotwire. On behalf of these companies, I respectfully urge you not to pursue 
legislation that would impose new taxes on travel services. 

Online travel companies help support Indiana communities-particularly small and rural 
communities- and small business hotel owners by providing marketing services to help 
advertise their availability and features. With the help of a travel agency, visitors from outside 
Indiana- whether they are coming from Maine, Belgium, or Shanghai-can find and reserve 
Indiana hotels, airport transfers, and attractions in dozens of languages and currencies. 
Naturally, many people traveling within the state of Indiana for business or pleasure avail 
themselves of these cost-saving tools as well. 

All of this economic activity supports local jobs and local communities and generates tax 
revenue for those same communities. This, in turn, helps travelers and hotels, and the service 
for which we charge a fee-that of helping to locate and book a property matching the traveler's 
needs and interests-is valuable to Indiana and should not be subjected to a new tax. 

Proponents of new taxes on travel tend to rely on one or more discredited arguments. One 
common myth about the online travel marketplace is that online travel agencies (OTAs) ''buy up 
blocks of rooms at a wholesale rate, mark them up, and resell them at a retail rate." This is not 
so. In reality, OTAs enter into agreements with local hotels to market room inventory for them. 
When we help facilitate a sale for a customer, we charge a service fee to that customer, which is 
taxed as income at the federal and state level. All taxes due are paid under this business model. 

Another myth is that online travel companies collect taxes on the room rate and fail to remit 
these funds to the state treasury. Not so. Instead, the OTA passes on to the hotel the negotiated 
room rate collected from the customer, plus the tax due on that hotel stay for the hotel to remit 
to the state as required by law. 

Tax proposals like this usually originate in municipalities, who falsely believe it to be a way to 
generate tax revenue with a minimum of complaint from the local business community. New 
York City passed a measure like this in 2009. The Washington, DC city council passed a similar 
bill in 2011, and San Francisco has considered and rejected a similar measure. 

But if Indiana passes this new tax on services, it will be in an extreme minority of states that 
have passed such a tax. Only three other states have done so: North Carolina, Minnesota, and 
New York. All three states have found actually collecting the tax revenue owed by the hundreds 
of travel agents subject to the law to be much more complicated and difficult than initially 
thought. One of these states is involved in protracted and expensive litigation; one has struggled 
to devise a process for collecting the revenue owed under the new law; and another had to 
amend the law in a future session to solve massive, unforeseen problems in administration and 



collection. I would humbly suggest to you that Indiana will be placing itself in the same position 
if it decides to follow the lead of New York City and Washington, DC. 

Why would this new tax harm tourism in Indiana? Because it would place Indiana at a 
competitive disadvantage compared to the other states with which it competes for tourism 
.dollars. Today's tourism marketplace is more competitive than ever-and in this economy, 
leisure travelers are more price-sensitive than ever. At the same time, one of the most significant 
trends in our industry is that of user-reviewed content sharing on social networks and other web 
sites. Imposing new taxes on the tourism stream of commerce will hit travelers in their 
pocketbooks-and if Indiana looks more expensive than neighboring states for a comparable 
experience, rest assured that travelers will go elsewhere. What's more, they will tell other people 
about where bargains can be found- and where they cannot be found. Ifburdensome new taxes 
are placed on Indiana travel, future travelers considering a trip to the Indiana Dunes may 
choose instead to stay in Michigan, where a family can enjoy a similar vacation experience 
without a built-in tourism tax penalty. Similar pressures would apply to the corporate travel 
manager choosing between Indianapolis and Cincinnati for a business conference or a staff 
retreat. Put simply: new and expanded taxes on travel will suppress demand for Indiana as a 
destination. 

In closing: if our companies and our independent hotel partners succeed, we will help expand 
the tax base by continuing to promote business and leisure travel to, and productive economic 
activity in, Indiana. I respectfully urge you not to go down the uncertain path of passing a new 
tax on services in this state. Thank you again for the opportunity to provide this input. Please 
do not hesitate to contact me at ctooze@expedia.com if I can answer any questions about 
Expedia's business model or any other matter of interest. 
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Good morning. Chairman Turner and other members of the commission, thank you for the 
opportunity to testify on the issue of applying innkeepers tax to the fees charged for travel 
facilitation. My name is Doug Risser, and I am the Co-Owner of Menno Travel Service in 
Goshen, Indiana, where I employ 21 people. We are mid-sized travel agency with a good 
mixture of travel planning services including managed business travel, vacation travel, meeting 
planning and incentive travel, and packaging various components including transportation, 
accommodations, attractions, and other features into packages for groups. 

I am also here on behalf of the American Society of Travel Agents (ASTA), which represents the 
interests of its members as well as the over 1,000 people working at travel agencies throughout 
the State of Indiana. 

The Indiana travel agency industry includes 156 retail locations that contribute 1,015 full-time 
jobs and $32 million in direct economic impact to the state. These are predominantly small 
businesses, with 89 percent" of them employing less than 10 people. 

Because we are discussing a concept rather than legislative text, my comments today are based 
on ASTA's experiences in the many states, counties and localities where this issue has come up 
over the past few years. 

While aimed at out-of-state online travel agencies (OTAs) like Expedia and Orbitz, proposals 
like these would impact "traditional" or "brick and mortar" travel agents. As our industry has 
evolved, travel agents are relying less on commissions from travel suppliers and more on service 
fees charged to customers. In fact, in 2010, 44 percent of agents nationwide charged a service 
fee (averaging $22) for hotel bookings and 50 percent of agents charged a fee (averaging $40) 
for an air, hotel and car package. Fees from clients for our agency last year were $660,000, 
about 44% of our total company revenue, by far our largest revenue source. These fees are 
charged for a service - saving consumers time and money by helping them navigate a 
marketplace that offers an overwhelming number of options and choices. The way these bills are 

1 



written. this income, subject today to both federal and state income taxes, would be taxed a third 
time. If this happens, agents will be forced to choose between passing the tax on to the 
customer, reducing their fee by a corresponding amount, or even urging the traveler to travel 
somewhere else. 

Also, these bills usually require every travel agent who wants to book a hotel room in that 
jurisdiction to register as a taxpayer and be subject to detailed accounting and recordkeeping 
measures for each and every transaction. This paperwork burden would be substantial for our 
industry, the vast majority of whom are very small businesses. 

Contrary to the misimpression of the travel agent as a dying breed, we travel agencies who have 
adapted have not only survived but have thrived. Part and parcel of that evolution has been a 
shift in business model, from a commission-based model to one based on fees. In short, we 
traditional travel agents do the things the big OTAs do and thus would be impacted by these 
proposals. 

At the end of the day, we should ask ourselves whether we want to voluntarily take a step that 
will make Indiana, or at least parts of it, less competitive from a travel agent's perspective. If 
these proposals are adopted, agents may decide that booking rooms for their clients in certain 
parts of the state is not worth the hassle when there are so many other locales where they don't 
have to deal with these administrative burdens and costs. 

While we are under no illusions about the budgetary challenges facing state and local 
governments across the country, we respectfully urge you to oppose this proposed new tax on 
Indiana small businesses. 

Thank you again for the opportunity to testify today. I would be happy to answer any questions 
you might have. 

Doug Risser, CTIE, MCC 
Co-Owner 
Menno Travel Service 
210 South Main Street 
Goshen, IN 46526 
doug@mennotrav.com 
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The Honorable Eric Turner 
Indiana General Assembly 
200 W. Washington Street 
Indianapolis, IN 46204 

Dear Representative Turner: 

The undersigned hotel companies are very proud of our strong presence in Indiana. On behalf of 
our hotels and in the interest of their employees in Indiana, we're writing to express our 
opposition to practices and policies that discriminate against Indiana hotels and unfairly favor 
out-of-state online travel companies such as Expedia, Orbitz, and Travelocity (OTCs). 

At issue is the collection and remittance of taxes due on the rental of hotel rooms. Hotels collect 
and remit taxes based on the retail price paid by guests for the rental of rooms. 

However, OTCs choose to remit taxes on the wholesale rate they pay to a hotel, rather than the 
advertised retail price they charge their customers. This practice results in lower taxes collected 
by the state of Indiana and local jurisdictions for rooms booked through OTCs because the tax 
paid by the OTCs is being calculated on a lower base amount than the retail price the customer is 
paying (see graphic below for illustration of transactions). 
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As a result of this practice, Indiana hotels are being discriminated against by being taxed at a 
higher rate than out-of state companies - creating two different types of tax treatment for 
identical transactions, involving the same hotel room and the same retail rate paid by the guest. 
This creates an unlevel playing field and gives out-of-state OTCs a tax advantage over Indiana 
hotels. 

Additionally, many Indiana counties have adopted the Uniform Innkeepers Tax and have used 
that revenue to promote tourism. In fact, the majority of Indiana's convention and visitors 
bureaus are organized under the Indiana Uniform Innkeepers Tax. By choosing to remit hotel 
taxes only on their wholesale costs, out-of-state OTCs have reduced the amount of revenue that 
can be used to promote Indiana as a tourist destination. 

Because of the OTCs actions, a large number of states and municipalities throughout the country 
have initiated investigations, audits and lawsuits against the OTCs in order to collect unremitted 
occupancy taxes they claim have been collected and owed to them. While several cases are still 
pending, the South Carolina Supreme Court, the Georgia Supreme Court, and a federal court in 
Texas (among others) have all found that the OTCs must remit taxes based on their retail prices. 

In fact, the Indiana Department of Revenue issued a finding in 2009 that stated that OTCs are 
required to remit hotel taxes based on the retail price the OTCs charge their customers for the 
room rental. 

Many municipalities throughout the country have also undertaken legislative efforts to update 
their tax codes, many of which were written long before the advent of the internet, to ensure the 
OTCs follow the law as hotels do by remitting taxes based on the full retail booking price being 
paid by their customers. 

The OTCs are also pursuing federal legislation to preempt Indiana and every other state and local 
government in the country from taxing their transactions at their retail prices. In response, a 
broad coalition has been formed to oppose their federal initiative. The American Hotel & 
Lodging Association and its 10,000+ members along with the National Association of Black 



Hotel Owners and Operators and Developers, the Latino Hotel Association, and the Asian 
American Hotel Owners Association, Destination Marketing Association International, and the 
International Franchise Association all stand together with our public sector allies in opposing 
the federal legislation. Public sector allies in the coalition include the National League of Cities, 
U.S. Conference of Mayors, National Association of Counties, National Governor's Association, 
American Federation of State, County, and Municipal Employees, American Federation of 
Teachers, National Education Association, and the International Association of Fire Fighters. 

Given the severe consequences for Indiana hotels and their employees, we strongly urge the 
Indiana legislature to address this issue so that hotels can compete on a level playing field and no 
longer be subject to discrimination in favor ofout-of-state companies. Thank you for the 
opportunity to share our concerns. 

Sincerely, 

American Hotel & Lodging Association 

Hilton Worldwide 

InterContinental Hotels Group 

Indiana Hotel & Lodging Association 

Latino Hotel & Restaurant Association 

Marriott International 

Starwood Hotels & Resorts Worldwide, Inc. 
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q/Lrr!r2Brief History of OTCs: 

- Expedia was launched by Microsoft in 1996 and later spun off as a publicly traded 
company. 

- Priceline was the brainchild of a venture capitalist and digital entrepreneur, launched in 
1998 before it was sold off to a Hong Kong investment conglomerate. 

- Travelocity was started in 1996 by Sabre Holdings, otherwise known as the original 
(1978) electronic reservation system by American Airlines. 

- Orbitz was started by a partnership of five airlines (United Airlines Inc., Delta Airlines 
Inc., Continental Airlines Inc., Northwest Airlines Corp., and, later, American Airlines) in 
2001. Orbitz branched out to include hotel rooms in 2002. 

There are currently 23 major travel booking sites owned by 7 companies. 

Here is a 2012 list oftravel site ownership: 

• Expedia: Owns Expedia.com, Hotels.com, Hotwire.com and Venere.com. 

• TripAdvisor, which Expedia did own but spun offlast fall: Owns TripAdvisor.com, 
BookingBuddy.com, SmarterTravel.com, SeatGuru.com, AirfareWatchdog.com, 
IndependentTraveler.com and Sniqueaway.com. 

• Priceline.com: Priceline.com, Booking.com and Agoda.com. 

• Orbitz Worldwide: Orbitz.com, CheapTickets.com, Lodging.com and RatestoGo.com. 

• Sabre Holdings: Travelocity.com, IgoUgo.com, LastMinute.com and the gigantic Sabre 
reservations system used by the travel industry. 

• Kayak Software: Kayak.com. 

• Microsoft: Bing.com/Travel 

State Info: Florida was the first state to sue Expedia and Orbitz for failure to pay hotel 
taxes to the state. There 2009 complaint accused online booking sites of collecting taxes 
and fees but keeping a portion of those fees as profit instead of paying them to states and 
cities 

In November of 2010, In November, Montana filed a lawsuit against more than a dozen 
online travel companies. Priceline, Expedia, Orbitz, and Travelocity were all included in the 
complaint. 



Lake County~ Indiana Convention and Visitors Bureau Litigation. On June 12, 2006, the 
Lake County Convention and Visitors Bureau and Marshall County filed a putative 
statewide class action in federal court on behalf of themselves and all other similarly 
situated political subdivisions in the state of Indiana against a number of internet travel 
companies, including Hotels.com, Hotwire and Expedia. Lake County Convention and 
Visitors Bureau, Inc., et al. v. Hotels.com, LP, 2:06-CV-207 (United States District Court for 
the Northern District of Indiana, Hammond Division). The complaint alleges that the 
defendants have failed to pay to municipalities hotel accommodations taxes as required by 
municipal ordinances. The complaint asserts claims for violation of those ordinances, 
conversion, unjust enrichment, imposition of a constructive trust, and declaratory 
judgment, and seeks damages in an unspecified amount. On March 3, 2010, defendants' 
motion for summary judgment was granted for failure to exhaust administrative remedies 
was granted. 

Interlocal innkeeper tax agreement: For the first time, the LLCVB dba South Shore 
Convention and Visitors Authority is the hotel/motel tax collecting agency for the county. 
The SSCVA sends out the monthly tax bills to the properties, collecting and dispersing the 
funds. 

Estimations of Tax Revenue Lost - Nationally, $276 to $396 million in hotel tax revenue 
is lost each year due to the OTCs' practice oftaxing the "wholesale" room rate instead of 
the retail room rate. 

Our language: (IC 6-9-2-1) A county having a population of more than four hundred 
thousand (400,000) but less than seven hundred thousand (700,000) may levy each year 
a tax on every person engaged in the business of renting or furnishing any room or rooms, 
lodgings, or accommodations, in any hotel, motel, inn, tourist camp, tourist cabin, or any 
other place in which rooms, lodgings, or accommodations are regularly furnished for a 
consideration. 

Closing: All together there are over 70 cases on this issue. The overall estimated loss of 
hundreds of millions of dollars from hotel sales for events (NCAA tournaments, golf 
classics, NSA etc). We ask the legislature to equip CVB's and local governments to collect 
taxes, while helping the state collect the hundreds ofthousands ifnot millions of dollars of 
lost sales tax. 
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T::ible 1
 
St.atus of local Government Litigation Against Online Travel Companies as of
 
March 2012
 

x 
Ali'll.ka 

Arkansas x Government failee to. emaust administrative rerne<lies.
 

Cah/ornia x OTe services notlaxaQk, UnUfll hl'lleltax.
 

Col.ora<lo
 

x 
OTC. sfill'ii¢cs flot raxabl(l UnO!}f htiteUax.
 

Hawaii x Cflse pending~
 

Jllitll;,!s x 

Imliana x 

Kentw:ky x OTe services'nollaY<ibljl under hOle/lax': 

LOlllsiana 

MaIne.
 

MarylMo x Case pMoing,
 

MassachuSflUS
 

Mi'chigau Casepehding,
 

Mississippi 

Missouri x OTe services not laxabkl under hol(!1 [ax. 

Nebraska 

Nevada 

New 
Hampshitc 
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NiJW J~'rsey X 

Ne\:v tloo1exicQ X 

NewYorl< X 

North Carolina X 

Ohio x
 

Oklahoma X
 

x 

Rhode Island 

South Carolina X 

South Dakota 

Tennessee x 

Texas x 

Vermont 

Washin~)ton x 

West ViI'ginia 

Wis~onsin x 

Wyoming 

District of x
Colurnbia 

Government lacked standing to pursue c!Clim. 

aTC services not taxable under hotel tax. 

OTe $&rVlCeS not taxable under l"lote:1 tax., 

eHe servio;es not taxable lInder hotel lar. 

OTC services nCJI taxable under hotel tax. 

aTC servicE:s not taxable undm hotel tax. 

aTe services not Wxable un<ll3r hotel la.<. Another caS6 
pending. 

aTe service.s taxable. 

aTe sorvIG':!,: nollaxai.lirJ under holel lax. 

In t,\IO cases, aTe services not ta~.at)le under hotel tax. In one 
case, orc services lax::;uI6. 

Case vOluntarily disrn~ssed, 

aTe s0rvlces taxable. 

Source; Tax r'oundation review of liiiqation. See Appendix for detailed ('.<15e information, 
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relaine(l bylhe OTe as its ~ervlce fee on the (ransaction. 

;~haq)f; ~rn\-~;'~(~l'-g 'hhn b()o~. H1rou~jh thejr\o\'HtJ~":H(lo~ (I !lff.]h~:,r mla:1 rat;:... Howa\-er.Ii'I';·; c,-,nlr-~·:njo!;; ".)I,};I t?l\.t:;~ onlyrm 

[he- k,'>"i~( <,~d!'l')ll::~:ele ralc."14j it IS Ii se(jUGI:\~ Dr~~U:lHmt t~i~11")pf)dr(·mIl1wor;th~; dayin Hh.~ fG.\m' t:'i"lSH, a~.; 

":(irnm~!:lt<-:tfJr 811ly Hamilton rlc:::;criiH:s: 

Tt:e jt:ry-,v;,:\'O tokl. 'ff Y0LJ buV a shirt at J.,G, Pf:nnay. y.;u pay tax.on the k"ta) price- of !I'll: 5hirt not 

S(;fnC VJhoj{~Ga~e r>ric8 with part rJf t,i-;e price cmi.-ed out from tax.' It's all inlaresling 8[1:1109Y. Crndy 

Ohienfor:.:.; I, ~ln aftornuy hf one of the 0;-;li0~; h.)okrr.g C'.I!11 !J:·lr:ies.. tolel Illn .. ~ 

Hw SUPP!JSf: you Jl1rr.d <1 nelghhon: l~ena{F~r!:if a {H:·rscfl;lJ r,fIOPfH-:r to llUy :Ik" :?ihirL l -::!'~" saythr~ 

sh(;~,per fOlt:ltl a shirt for !;80 at i;\.'<:.ifrn"J'l and ;:;rl,~i.r~!E:-d )'Ou $20 IOf her If:n~~ In 1hat C3::H;. )~}Ij hi~'."(;!1'~ 
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serJ}c,;;;,s £1~ bOjf.)rd it·,) plain meaning Of !r\lGnde(j ;~';;)P0, L:ven wh.~-re a court iFl~ cOI1r;i i.lded lhat !hG Sk1tub ':<JiJfd
 

conGe!v.~blYGOWH eTC ~;er>.1(x·~~~. thnyh::·l'.l(; q~HleJ~-lH,.deGline-d to- dQ ~)O und\~r ~rl~ frm~<~!~-)El:di:;~:_J :tJl~ !h~",t
 

:;lrnliin~InH~ :;trifUtes with mor(~ !hr);i one pm;.sit)li~ ir;tt::q:liHtdti..,n s.hr~ulli Llf.': r(-!sl·d ....1:~d in ft)\-'(;r .:;f !DXfjHyt:n>.ri]
 

City Lawsuits Seek New Tax Revenue by Expanding Hotel Tax Base to OTe
 
services
 

p..;)rc)p8(ly~)fJ~j(;H~md t<."1l'.on goods and serviGes s!·iC<'!:.:~ dpp)'/l0 i:li! gO')l!~3 and s01\1c:.::ls ,):iC(·1 nnd onl;("';G\~.
 

(;j·ooz'ls and S~H\r1CG!:i primanlyl1sGd by flonrosl(fents flhou!d n~}t b~ 1:;IJbJedtn hfOhGf, disGritnirlat01Y ta:ws~ Fwtht:H,
 

a 'NeH-desi9rl?d, pnnc;p!ed WX.'3yste-m does riot a liern rt 1.(", rnicroman:::]fJ9 GD'lSi.llnm 1t~::.:iGi(;n5_ SUC~l ti. 5y::~tf~nl
 

mln!mcL't~s h:iX oJr~,I.orti{)H cf i":I/~!;;1nle:1tHlld [Jf(J<lucti(.t(: d'J8f~;iollS ~·;r:c.l F:'.oi'h discljrni!·I:·~tnr~' t{i;(3tic:n of
 

nOt'lrc.s:(dm,is. •..:ho !lSe fe';Nf." 58!""·i:C€.5 than fesident, and hr-rR no denlGcratic reCOu;()G.
 

UrIRH!<Jnnteiy. !,Mt-'JS $ltay fn;rY: tht;SO l;tir:Gipl(.~$. vVhoie ~;.:nH9()iiu;-) (if imn~::-~ll~bons: Pr'rmal"ily s~"kf';~, bl,[ nlso
 

p::-Afhcaiiy fe\l·::;red inwstn·'f:nt antj C(lOS:j[ner aetjGn~,. a; e oXi?rnpI1ror:'l '3 ab'.; t;;;x..-"ltiot'l" Bu:.;in!'~5,";; mputs l:!rH of1nn
 

lDX<-H.i:, rGSi..I1(j'1g ~n illll~tlpl0' !.(·L\7IIiD!L N'Jnr(~Sl(ibr:ts an·~ mF.q:1~ to t:r·ar a iJlsp~·Dport;0n8.(e Srldft' oflh~ W;J;. ijf.Jrt.f;~~·i.
 

Flrough high ~:::l)::e!) aa ;{E;m,:; thoughl to be ~:5ed pnrnnrily by them re:.;W:"lr:Jnl HlealG, car refil<lts, a,ll,:t rl{;;~')' :;)Gn·;~~.
 

TheSE; h'.'0 unprinclplRd eK}rts bystates-·_· e.:<empHr:~1 nwnyg0fJtls 8nd s-e-r~1::;CS frof1l SJ~H~ !H:c<-lt~Dn Whl(H 

impDs'lng hi;]!': tfi:-<P.S CHi item~; Hwunr~t tc! t;(-; US~{j t;y "Qnft;~;ld~Hi;S-I·:;:·lYe ~Ell {!~n~cny tv the vnHne irav,::;1 cC1rnpor:.y 

dit,pl,tes:. SlBte ond iocal U;J',-ernn;er:tc.: a(l~ 100011he f.G taxsecvicc5. Hke the: s~~!'\:£ce of booking £i !;Of01 room, if: the 

b,HII!·)tth~~t Hi}r'...;Cf: prot/;dem ::::re morf.llikolyio le<.l'.'8 lft3)',:;;tloo ba-conlG"3- (O)XCGs~;ivr-;:. But tl~CatiSe 0tfiC:I:~lh:; W<3~t i.o 

F.xtr3C':~ rnnrn r£,V:2IlUH from QUL-flf~:::tB!E: tf,;;.<e!8fS anlj Gut-r;f~.s18tP. bU~inA$Se~.the r~sult is nn (Ollkri to ta:o:_noi'l 

~Ht";,-ic.(fS: Plo'l.~JGd LlY o\il-d-!'j!"l;t~ ;:~r~::.f InY;,r~let bi.i!',inu!?-sH~. k, Tr·e EC0PQrtl1S1 11;aqainf: roccnHv ,SUn~CH3:r;zHd: 
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r9i!1('!\iftilvel Ser,ices: lawsuits Generally Not Succeeding In Effort to Expand Hotel faxes ... 

(-ttrpGrl':",. h(H~t<). ancl til:-:.i~. ,;md. £lIO~il if'npOf!.allt. Vie don't l.'oto-:.it !l}l:)s,t ne.! in our (!cstin8tion cHic::'L 

17:.1J(:l"'i OUSifl€'S:, tr8veller hag probably spent <l night in ;'J he,in: v.'hon,;; both s1ate 3nd l(i(;~~l ta":'2-S w:::;· 

ar.j(!e-u w tralJ!:-.!l!crs' !)JIf~,.[nJ 

Can5equEf':tly. da:iI11~ u( "r0V\,;fHJO losses" <1m rni";;pi{-lCHU Trl~ rev~nu(: was (If:'-'X-J( io ha\.~ t;een ~aajneJ. Sfi il
 

cr.rnot jl::;'."e b~~e('; lG~l In <.lnye ...-ent. g00d pelley nm11Y::;:s gO~5 r.u,:'.:.;nd rner~l:t evalu.?'ngg Whtl!:H:lf a propus[-li
 

aUSHS re\'·..~nuG. A"l id~;l l!1iHI,\ ~\':ISO rniiHc,n:i of tb!!::-lr", m llmv ndDnUI) rJut it would lw (] t)[!.j p~)~icyifn did ~"'(llfi H
 

d;;rnagi(;q '~',j~y, A... l,ne NUlf::'cJ;; Gllorr:eY$aid O!l ~h(! I$~ tJC "fT}!'lH ,2'.."1 (;G(~$,l't dHlflge jt!~llJ!::C::HJ·:.(·!he (>-C0[lCI~dc:
 

tir'Yil.:S 8re ~ou~h right 1v)w:;~9) !tis cy,licni to equatE;: "might (-]1::;8 i\':';"1mu~1" ......ilh "prC~G;Jtin~) jGV'0rn;U los'.) eS," as it
 

3SSl.lInes what th.:. tlriil1ysis!s rnv:;l\tw figure out: wtn2'tb~:r U1B inXljtl<:ln is iawfuJ and ju~ti!ied.
 

The mi5 ct:al'<.->e:t(1f,71.1 lion th1t al1!in<~ !rG\."~1 c(lmpClnie~ h<.r,-~J collacled taX'odS {or dj:;;~!lJj$od taxk","3 as OHV:;f
 

crlnlgHS['10,j} !jUl h~l/?' nDt :'P,!1:ittCrj (hen: is sim;lmly j.)[<)bi.l;ln;.,tk. a$/ it j;~Y'le-m~ thf': ~c{lnomic el'fect8 of ~i3Xati'~l:"l<
 

C=Jsr;)0I0f~; D;~yor:e lol,~1 (·'mount to the cnline (ra\~~l i~Omp;]m(·:s,wlw:;h tti,~n is ljiviejp(j iJrrlong HUj f';:>t(ll, !t1'::;
 

gOI,."(-immenL 3::{1 thl) online tr'l\.~1 comp<J!lj, n:() 'Gft!Pt1' "/;:;Im :S ()~:;sc'ntiaHy thal ~{)mr! f~,1I'tiGn ()f ~hf~ pr(lf,~ '-\t!(.:l bV
 

the <.>nHIH.': tr':;1;i:;~! cc:npar:yi:) m :()nn·L'/r;o...,.re;J"ldrJ::~;,
 

In any,j'IC'il, S!:t(G f:lnd i0caI9~)'."t!HHr:GntS h3-,:rJ 0!h~~r f'~':'''':GrIU(:-ri:)Lsjn9nptions i?$I(t~ fiom (!isc:nmh-;aiing H~i;j!r1S1
 

nonrusidents t'l applying ;ax':1(;: to ser":lces prir:~!·)rt!yl;f.;0C by tn~ nonresid,'~nl~, or vnly to Dnllne ,:~:}:~:,l:'!1~l or
 

~;erVICeSy A'5 oni~ commDniati",r pGinted out. "[f slales or !ocaHUos W3nl to r.'3iSH more 1'r;l,;'OnlJ;'], lhey could pi:-::t I'am:·~
 

Cities' Lawsuits Have Not Succeeded but Have Produced Ext&nded Litigation
 
and Ne9ative impacts on Tourism Industry
 

~~.Jhil9 the 7U 1'HhJ!~<l iaw8ui~ f;J~hl in 25 Rtates and thr. Di~:;!rict ()I C;;!U\11 brEi :tnuil.'e eJiff>",n:('1 s{~iules 81,(J diffe-fon1
 

govemlnents, !hare fire cGmmonajjljes. Thoygen;lraHyinvofve ciai,,,::; bylho local go;.-srnmGnts thatonlin6 traV6!
 

companies a,e in "~(Jlalt[)n of Ineir h{})e1 oGcup?ncy laxcrdin<ll1\~cs due to r failure to pHy the hctGI r..:c-r:i.H::f!ncy la;<
 

O~1 lil~) alllCunt:>t ttl;': lran:;f1clion Ihac fl(.'C"UBS 10 ihG nrc. Gr::s(",lb:?r:t v~:!r1ousIY~'b c1 faci!ilatinn re(~. ser...jt:;r:; fee,
 

commi~~ion, fT'inrkl.lp. f)( (~iff(·m~nc>] ben-veen the 'wlail" ~md ··'.vf~ol&sale"mlesx 'TIll::) st~tufBS ir: QueS[IO!; l)~Ui\liydo
 

....h.Wi~an1..:';I r~.~'·,..icw !)f Ifj,:;- concL;~li;:,'ns r~':::<:lf71f;,j ty Fid~j'."~~ '/;.<v!gh::"~i ~:!:lU~~, {,]:Hltl:':i (;afJ >J in~; :~\:.~t:i¥';, T..·.I.;)
 

qu(,)suonl:i j~'l partkuiaf CDrnf;~ urI W1~h sornl': f:,{~(~\.!{~n~.~;:. {1} ...·.'hcthel ore ,:, a1'(-: "f:::per;.:dt:t's ~ Df hotel;s <nd ('~) wt'!f~t
 

Court Rulings an VVhether Online Travel Companios .A.re Hotel Operators 

In 15 Gi-H;:ns, ludget; SfJGcifjCi..~~l'J :::onsid~:r:d......fpr-HhOi" online t(CJ .....ni cOinpanles r?:lrlJ hvlol "o~:mmw(s" for purpm~ c-s (.~r 

hDtel {j~cLJpancytf\xS~81.l;tf:S The vast Inajorit:,:o( the Ga~H'~3 (12 cut of ~ 5} fim] tri~H ore ~ 8rf~ not ~nle! 

oper<1ror5·,f~2J 

PI€: hotel conl,oi~ tha f.lroct~ict!On OfUlO: pm:.tJ>.~lso!d (tho h'Jt~t rc(;·m and accompanying 

amEnities J. the qlj~ntity of prodUGlbn. trle qua!hy or f)rDdu;:lion, 1r:8: C'.hnni';(;~s of' rlist.-ibutio!1 of trt~ 

produGt l!,€., I,vhelhia ;:wll whGltqu::intaynf I\,)orns will be iTlP.dB aV::·'liabin ttwough a parHf~ul~H 

in(en1~dj;lrjl). d;:d the pnGlilg cflhe- woduct ~wh0the-, sokl dir~GlIy to ttH} CDnsumer 0i to Lin 

rnte rnledi~ry),[13; 
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I9Mill"avel services: Lawsuits Generally Not Succeeding In Effort to Expand Hotel Taxes... 

Fl.illhtr. reJ!-:,c!jr::..1 ~ c1i:\HT'l thdt0T,R;t) Rr8 Op2f<:ltors b8~(tUSe 1hijytak~ on ::-1(i:T~2 rt;!~)C,rUng te6:p0051hil.1ios 

:~<;$oci:Jt;';d v.nth U10 !r.;;m~Jt~\ion. lhe JuclGo ;>!F;ted~ "One G~'IIH1Clt 100ii..,:nH:1 CDnclude, !";()Wcl''I''();", lh~ll U'iC;')IJ~:':H to, hDlf.:1 

0pf:fator :~~ re~;,;,:f)d Ie iurrnRh ;;1 roeeipl SiJr)Clr}'1Hl~ tl"le arnl)Wlt of t:~XW'" !he!cfcro ar,:: en!II, 111.11 fum~~l:e'3 (l n:;:~?,rpl 

GfSijme sort lOlhe co;,,~wnor must Du an ()P<:;fstc-r:'[111] 

The Def0:ldant;? ~io not OWl'" ~t:;:iSf~. op~ratE:l or rn':lrl(~g(·; 3;1y h(Jle!~;:_ Tner (i;; not tJH:CO;nl~ lr.\lo1-.,1.:::(j in 

m:ydtin; f'l,l'yn<."pj 8c!i·.;'tjH~; inhtHGoi i'l runnin~J lJ hotel IJti':;::~;i~;~g. frc~m t'IJ}11',g \!H~ pw,-,wty. to 

t,.uHdifl~) Gr cvn~p:i,:'::ir:::J tr:e cDnstruction Of!i'lr~ !}~G1liiiE-!s. to sfaff,1q Hi£' 'r;~dotll'~ tll)tH\ ope-rations or 

5ef1J1~:ft~.j. or to rfG'f:.;,tng an":, flo!el HTflurdHos. The Inui ...i:...hJal hot?ls. f;i:;; tho or:]jnn Imv'.J1 ~GmlJani~~~.;, 

ref;lsler guests. eslabhs~l check··jn ;inc! Ghc'G~,'ou! tnTles i::nd pro~eflure'" an:J ~J(-.!t Rli ~.h(~ ru~es and 

pflJ1)6dums: gO\i£l;rrdng ;;In}$ (HI that prop€rly...,.Perhi3f)s rl1N,t irnp{'t1"IlUy, th0 DdendanL.., do flOl 

'J~Ain (.~f conkel the fo(;rn::.' fur which It-:eyt:tffei 10 obtai!": ((~~or"i::~ion~;. TH!1Y do nol rcnL H block oi 

moms ill adv.·l!lr)o ,:~f booking. and Hwn ((-~,·ji~t rhoso FH)(:\-S to th.:ir G:j~;!mrH~'S. trli::yare 1',,';( 

ollliHat~d !O make reser,,'(;tiD;)5 f(,f c:)nyn,~nimlHrl nUlrbe!" c:~ ~D(Jm~.~: '~IHl ~;'I:.'r(;; ~;:: m.' p~;n;..il(y il trlby 

do r:0~. as"~fst in ma~.in~l ~1 ~pnGiik ;"11 J;')lbnr r...{re~.HH,-,,·;ti\)w~.~'i ;)~ 

SlmHarjy. the U,S. Goun;A l'i)p'.-;a1'!t t~;( Ihe.; F(jur!~; Glr{,tlll. (.;:!i:"'5! Ihn V'i•.:t'G;~:·"S Di"':1i(\n;:Ejv.l.;fin:tic,:n of ~tJr,.H,::(i:ltvf." 

(:!)r;(;ltdE-:d ibAt"an Gfl1;nr~ travel (,On~paflY is (:01. E! j(·}taih:::{ b~·~cal!<).'? it is Nil H b~H;im;~;s of rj t/po ~t:t:J! Ls s ~!'!',H~1( to r.l 

hotel, mr,t('l! or 10Ufl~t home or carf':p. fI:.;, 3 W5:Jft, an onHr:0 tJ'a""Hi cr::upanyrs f'iG1 3ubjec! t:"j Ij)r; Pj,-tCounly 

O~-;C:Jp::H')CjitAX.'·fl1jFh.~ U,.S. C1..""';')f(;,:;f A{:;;::;eab; fur lhe Si:<tt"1 GircUit i?,~':>lJ tGun..: ItlE! '·OTC~.: (l!9 r;t~t like, 0,· slrnifar to 

t!1(J tl~;ted lypes of busini]~~;e~~ t'li2''>;'u:,;(-} 1r, ..::V 'haw netther ''>w:H,;!n;hip, N,.'( ph}'$ical control, of thQ morns tft8";t oner 

fOf H:HIL"'PTI 'The K{;JltlJG~,)' ;:0~;n ~Jr f';;PUHIs CiJl":duejmJ !t".~;t 0 res :-::re "mer~~iy ,.j i·HT.. k~r" rather [j)c:m cl Pft:/·..itler of 

The hotBl offr;r::, GCC~lpan<.;y ~n t::;«;hang~·; for paymenl [jflll~ il1"'/C}!<,)tHi th;c0u:'l!ed !ut~, fo.n OTC, on v~~·~ 

IAhC"::fhafl:}, dCHS. nuthfl'M rooms or f)~Gupancy; as H()l!~,t;;)n concede:" t~18 OTCs do not have the 

ngt1tto \J8e Of pmis£'s~,,; hOTel roo!lis.lnslead .. U'1C orcs hi"'.I'G :'A.!Hbsites ard pmvIde inforriP:llJon, 

The content or <] :;:t!'..:BfI OTe s ...·,!f)ta~lte mc.1udes. mate~1al pnJ....'(l;:;t1 jj'/ tho hotr.1!. v·.,r)[ch mBy irh":;iude 

phoI0g;aphs~ d::~~H~riptions,. {tivi H:.;:nr:g3 (lfthn IF:~~f::lie!; ...1;:,1 !}!;':r'.~u~s availabl(· oflsitp······but th(~ 

GTe ·':-;\$0 plovides inf()rH1~It:(}n <:lb()u~ Ihp,- i;("";!e~'s: Gornpf.-ti;o':" "'/I&lL,rs Ie: Ih0 ....... eo!:dlS' l~;;n ;:\cceS$ 

m 3PS< dl(:ck morTi 3'll:lilabfJity, and compare ifllcs, ral":g:::-, al!d ~~iH mviG\.<J~): or other- Gf.' 1!:"..;umerg." if; 

:;I1ITl. t1~.~ eTC cines nO! n1brely heIr the webs it6 "<is-ito!' f!1~:;kc~ a ;C':~~r~l~r3t;un, ,r Di.~(} hUlp$ 

cnnsumnrs rn:;rke ;r1~"orrtled Ch(;jC(~S in sp~.;nciing their !r;):.:;::! ,]Oi (.lrs ~('i:] l(i ~j(j sc; Gom'''~r:~')nli, S(~::.i 

an~(.if;ntly, Wh~n the conSWrlcr 11uys the OTe, the p~ym&nt ,iiI;! .,des GC::iT~rH:~:5:':Hir~n for t.h2r,~ 

l)anet!s,[2\ij 

n'e UHH('; GaSeS U:-al h3\1-.! found ~)lh~r~·Jis0 cUd no! (~l)rcludH Hit~i CiTCs phys~(:aHyop+:H'"'t(~ thH· hr.:tr~i but rntf:p.f 

cXQrdse c;of.~ltDl Df~cm>; i2\rel to [<:111 v..dt(in !1~O :.. ta!l:te's ff8mCW(;rk as. f! fl::k:1 opf::\ral;')f, F!)r ~J~lr~IG, tlH} 8c;:/h 

C,VGl:na Supreme C0Urt fl)U!':ct that rh(;, s.talute'':) !imit!:iti(~n tl.} (-HlHli(.'~ Hlct 8r~ "in Ilw nli~in(~ss (lfhlmisi'dnq 

n~:comrr:odHHD;!S"CPi)!ieb: !c: OTC~j b€o/,;~wGG Ih0y"(!i(~cHyor in~HfDC~\i. pfO\.ide hotG~ ((}~;HrV?iilf"Jn,~ (0 tr<:msif~ilt,; for 

Cf,;nskiem!ion/' f2~j Ou: jU~ hr':H di~~~H'!i Tea, clsiming U~H mnJor:tY'1Bfine,i [h~.. ~i t<:~I!jW:S1 tv/f) ml?;1~1ons Gf '·fur:)i-~,h" m 

fNO ljiffuGlH Y"3)"S~[:?:l.; 

SirnHHrly, a red!1rai ludge in Hlirlois fucusing (IfI thH V"JI,)f(1 "O'Hner': k..w:d ih,:d .."'.:hij~1" "ftjh'2!'8 is no dispute lhfll 

d0fendant~) dCl r:0t ha-..:'B an ownership interalit ir: or condu(..'t t!H;1 cpcmtions of tile Iv)tcl'3 with whi<.;!l. thcydo 

bu').inE:~s,"1JwwOld "OWf1Si~ ShClUfd be !tltDl"p:nt£::d..'35 encomp:\ssing l'an'yl5r,e ......ho rece-lve:.: fhe 'cU"nskleratiQrt far 

th.e rentHL'" ~,UGt\ ?"if' OTC!",[ij} r'\'1uther feot:f;'lj judl.:1&, in ihn V';estel'"r~ [::1,5 L'ict of Te;.·;u" found '\iontrol" of r;otels by 

(1TCs. rH ooe[:.:; ;"':'Jih (hE; Tr::,..,t.1S GLlwl ,;)( 1"J..p;.H:.inI5 ...nfj 1..1nOltl(F fBderallLiugo rmrr' the E(Jst~n~ Di.str1cl ot Te>c,as. It: ~h~ 

c!as~~-rH~~i()n Cj'\Y(1f San !'vl1o;,\C '.:,. Hoi·elq .C~}1"n. th21ud;~o tOt!j"id {r(·rl'ir~~ et;"; D- lufi l-"Crfnc~} t!·i~t OTC~ "c;):)(wl" h':'1tGls 

~n !11:;i! the.y :-:tep [rHo thld ~.;rll)~s or lh(~ h.)~el fur {he p'n;D.,€ of t~x t;c!~~c!ioq~ "Th'1 OTC~; k·1".,l(~ ~.;o1e: C'ontrr;\ (Nf;r r~H-l

cJ~cl:;ion \0 .::slabii-;;h. '.JI;;mqt'. or d;:~P;C':\'l: fTl.(.lrkups, sc!'\-~cos f!:lf:S an(Vl)rr~ur<::rHH~1e5 as: t!:!~'iW''2.~h.<·'[?:';j 

be-y~>aoj UH~;r CO!lP"l1QI1 ui1(f("r;.;t~,mdin9> til {he vas1 rnn!(HliYl)f (:..s"::e~~, COLi!'t1;. :::;orn·;cr1ydntEnnined lhat GTCs arc r,OI 

~*iI~ to !101C1s ;"J{)(j do net opetate or CI)ntn:-,1 h1.."lteki. 

Court Rulings on What Is Taxed by a Hotel Occupancy Tax 
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in IWI~;"t'C case·~. C(Jurls focused on the ';Ce'I)O o-fthe holc-l OCC:UPHHGY ta:-: i:Hl rj wrl3t 8CthAt:E:~ it is meel11lD ~n,.:. If; 

r:iq~~ L'f those 1..<Jt~i·& :.:aSH:·~. tht~ COtlft Z:1Jndll.jf.'ci !hot OTe sOf\Ace:-s ~(e t)(~'yOl1rt lh~~ ~iC()P~ of th:·J hctl;.'~ f"jCt':I;j)ancy 

r:or e:l';..u"npio, ~ Ne'N YorX 'mpellnte CDurt ruled thn! "1/10 plain meaning Of{Ul::- statutE:] diu nOl, (;r:o)rnpa$~ lhe 

::.:er·jiGe feGs \"t'F:~!'"~e(j nytlie tmvei in\(~rmedi.·lties HnJ the I~(]jslnti(in fI1~yn01 be e-:.<tended H.:::;~ t·] permit !hB 

inp0sitiv n or (he lfJ;,in 0 5i!Ij~H10n not embr<:1cect by iL"f2G] The fl..1isscluri Suprl}me Co;;r! un;:tnimousiy i,~·]ld that 

·'the.; rncJney [the GTC J re·131n'3 IS r:OI1-;pc-[)f'i:'WOi1 for fz,!:lIHat:ng a 1'f:o~;.ervi.iliGn. nat p/Q';,.~tll'19 a S~G\if;ln9 !"GCoi':l " 

o(i~;ide lhe ':';C{1P:-: Ohl t8xUll (Ifl1C\;,mls P:J1c1 tJyhD1t-1 HUC'BtS.[2/j AfmJuml jlldgt:' m Ne\.I,. M"""~xj.~o f';unu triat t"~e;;au5e 

onh: a (ii)fUOil (Jf!1 bart:! gUH5fs pajfnent uHlmatdiy £j(.Jes 10 horni IJf)HrBh)f$. ''loll w()uid not ITlav,:J sort:->e to intf.::rpret 

'aras s IF.IN'1~}I~~ j!ji;t' ns ttl;;~ (uH amOllnl cti;:;!g~)d l)y D8fenuant~; b(!'(;aL1s~; only a pCHi!o!1 <"If H,i~) ;.Hllcur:( ,~ ij(~h:aliy 

An A~:bc;;rna Clrcui~ CDurt Jli\"lQ6 CDn(:1~H1c(1 t!lal ().~ Cs j"'>OrfOffn f~aciiil~}(jon SE·?rVh:;:!'-; ·:-,mi (.,0 ,,0; ,r~ thf: b'.'~~~lle~:iS (;( 

m{:;j(,g or ftJ;""lsi,irHJ roCfPS' 

fr,(: pl"i:!:,f",!!fl's obje:I.J If:'' the ""SD of JK.i word 'facilita1r:J' in dofic:if1fj ihC d0(n·n(l;"l't':-, ~l,;li'y~tP;s, bul th~) 

uldISpUIG:;:i fal;l~~ :;]lO~V th;.:!:t U·fG! f,;.; ",.>.,:ha1lh(·}y do. ThHy facilit:3ta or 'n"·i~r: fFiS:6f. lhe ."liahJrl'.-1 of suc-h 

r",·.·~:nf"Y;J~io;;S ,.. TiH~y pzov:(fn a 581;;;C:e to th(~ pubUc. f0r WhiCh they ~i(t: ;;0r:,D~nt;iit00 by thoir 

C~tS1o:nt::;'s, Th1s (;(.,(1' pF;ns<,t!':'~'1 is r,u( ::;!JIljeGt to lh~ kH1Hir:q IClY..t'2~Jj 

T?lrHi: Gases reached a differer,( CnnGIIi~ion. h: Geor~ja, ihc~ S!(Ite Supreme GOI);! found that OTCs arf: i)()t 

DDHgatE!G 10 efJliecl hotel OGL:I:pBI1CY ;aY;~D. i)u~ if Ih~yJa. H1Hymu~t be f)Pl)lled 1(, aH :'imoun1.S rK.lid byn consumer 

fo, 0ixllpancy, inclw3ing non-s0[Jc:l,ately-s (ated OTC SN\lices .PD1 i\ Di~trict of Coi:'1Jl1bi8 jiH'Jg~~ con{;i,jd~Jd tnat "FIt 
\s not [fif: tmrJ.!Hu:tion b8tweer: the- !wtel ,~mi the GTe that 1:> 11.'19 retail saie: mll:t'r. i! is the 3~lhs€qU"e'·it ~JB.!r:; t(J tha 

ps-dod -::~~<{~ ptBGWJ immeoia!elyaftef Ii1N phr~... uf! 'GQ!lGh1eratiQI1 pilla fJyH1C OCC\lP;;''\t of th:: rcmm,'
 

Ule IrjKpre'i,s1on fn the D(:~i1:,1.s!)'P(: OfCnn:;HCl;;; WGuid rl'2kf: pf'rfec! ~BnSf~, ThUG there IS e'lP.ry
 

r(;."as(.~!"! to d1sregarJ (he wcrd$ ':') the hot<::·~· ~,s !jtirplusa~;e b~Cc,U~H nl0yan: rBpugmmt t(! :he I'E::~!
 

;)f [he- ordinancE and WOlfd :f~r;der the ordiMir\G0t m("~Elningl(1~,S,P?'j
 

This d~)(;,s~~)n h; at odds i,.·,;itfl Ult~ rHch~ra! Juct~F~ in 1.he Eastern Di~ll:ic~ of l"!)Y8S Bnd thG Te,..Hs CGwt (.If t:'P'Pc·:;;·j!::>. 

both of whorl1 fmmd tiKi [ thH ~tff.wtq'S ff.:JqliirBt;l(·Hl! U'iHt oniyamaunls paid "to the hotei" art"~ 1<l)ifl\";jf~,;::i::!J 

Court Rulings on Cities' Claim that Not Taxing aTC services Would
 
Undermine the Hotei Occupancy Tax
 

,6.jthollgh mer?,:.:t pubHr. rohc}'a-?'Dumern than a lagr{~ argu'!'l":rmt. some (;ities ha\.rT:l arg~Jf·d that i1 ccurt'f, 

:..;nwIHjn:FH-;-~lS to jJBrmi1 tax.:·1uon ofOTC s:er-~1t;e<; LHi(Jt-:r HIe hOlel ()ccllp~ncy!Elxw0uld undermmo (foal raX~i5 d 

Th(·~ Ha:1nng Officer t)(lncludeJ fhat?n inwrpretaUo;l (,f[hc ordfn81iC2 'hrJll"'~s?~ t'""~~ tfi-'H:~!0nt 

(;Xu;;::J:lGy1nxon t(i,~ nOl('vn! l~l·i('H~le{1 by1he (l()leJ would 1e~~d I;:~ 3bstH~j f(".:~~.ii!s.. Trlt'.' Hl;;:ari!1.~i 

Offi,::er i:;(}!y"idt:red the rGHo'J'/ng h~}:lothf~r~=.;al. "nA 1·'(;lHi f)!, h.ile! chain tC;;;:lld estobHg111 ,'; ·:~,'[':oHy 

h;quili£.~s ..Trw flljtel GGi.;id H!en prr.>\'':d~ fooms to ~hH subsieh:"1fy ~~it <H, i?i"~fHrri":;1ydiIJap ;H:<;~ Hnd ~he 

subsidl:'tryGOllkl ~~::H 1I18'm to consurn~Js <?t H mut:11 r!!QhE::t" mt("N In U~is '.,VHy. U".n Cc.Hiparl'j\vouid D'2 

::):dE: l(~ pro....icie <:lr;(:{lJHrnnd'Ji~l)ns m C\I$l0rr~D(S ....nlh<:H.1I ha\1f~91.0 Ch;)(08' l\:8 GU::':~D,:ler3 Ih0" •.ti:1Y.O': 

3i,T,i!£-,rly, ~~1V jU0ge 11 I H·lf: D1stric~ of Co\urnb1Zl: (~<,H\~ uphf'ld U't.! taw in pa""[ Gul r;f In:<} ',;'ir.·fry. ~181:IiO tha~ gl)\."8rnnlr::nt
 

··f::> correGf WiV~fl it arnucs \h'Jt undEr the OTC 's [.'(()pi"Jsed :ntcr;)it~lat:cn. f&la:1 sa;es 1ilX G0ulu Ih.~ ~-!',fCiidcd
 

eliogefh0f hy H hotel simp'!yby iriterposing ;;.J ~.. hea com r.....lOY bet.;;een its customers ;:;J"d lht~ h(l~e1:' [:lOt
 

Tnls conC:Bm··p···th~ Ihrc31 ofholHI ttlxGoHeetions being di&n"li)l(~(l unless ore so!ltio~s are slmjcct fo the taK--


afis~s (}I,fy iii tr:~: cas-e of 8 poorlydraftf1o hOtlj1 0CCUp9r:cy5Iat>Jlc, jf (he stalHlc 1S designed to ~axamo;;nts spent
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19ifM,:rtilvel Services: lawsuit> Generally Not Succeeding In Effort to Expand Hotel Taxes... 

l;y We {;U~:I(JI)!~;:1$ riGI't <:f liGli1Sactirms minted t~1 ()CCUrJHn:.:y. ttl~n thaI is '~'(;ry hrcaL! :-); nl diffic.lilt {D r;0H()~[ Blld 

enforce. ~'fv..),I1y\iJfef\~nt !rallf,iJC!I(1l1S <.1;& 1..lndeitf:lkcn by lra"'i.)1~1rs Ulot '-1re n;;l~·:;te~j 10 <)(;(:uP\1(1(.Y. S jGll ;~s GnHI;~ 

trA ....ol SH[t.~Gl~S. l((f'MI iJgcnls, PlHSCilHll a:isi!>bnb. c.;:tnfcrenCf:i bGcd·dn0 •.~i)~}r(JHlnh}r5. 00n fCrer!(;E: n[i(;~t:l9C'~~. 

tranSiJOrtatl~~:; c:pt;:.;ns~ ;;l,H5 50 tc,rlh, If (; j:,,'rlsJif;ti(:'lil ;,I.... l.~rws ID 1ax all sr.:r'.f:;;os. und'-J, ,ts 52dF:';: t(1)(,. ~r-.at!s <)nH H,jn9. 

!H1i tb,,'ln-; ;l'; no .fu~:.li i;(;,,~;~;n for Glib;(·!!::tH'~J ~).nly ttlc~~-:;' sGr'll'cf:s or orn}" Ole ;-:0 I v,',~~;'~. !;:) til": !NJi:t·(·r~!~H botel:(~j 

i':'u:{h·::. (:;~t 1i:,A111g OTe jiot;;1 (rH!15~(:{!Qn:-:: l1o~s rl(~·t 1l,re;::;!fJ;1 Tv :..:m:l~:11111:~ ci C:~\":) a~Ji~i(y t(1 c(;H(~''::l i~Ld(-;" t.:I.~')S un 

3ffiOti::{S p;JiO f_;fln:l\'01(·~r5 (0 IHH~jlg for mOHlII",g Gl!;jf:J~:~i- (.s Itl\; Jl.dge in l!,O P'J'0fiC',fn ca~l(~ C)/PI[l"IIlC(1: 

D0!jp=h~ ((IF:- He;~,.ing Offl(:el<::; concern, it is n::r{ D-8CS-ssGry 10 sk":::wlhe inI8rpr€la{Il,)11 ",f the fl:loheliil 

DrUnanGG :It (j((j0;" w- proleci !he City rrom Hm iyO{; of a;;usa Slj9~;G$f&d ~)y the t!YP~I~.leticai Th'~ 

t\(*,;t in If'I<.': i-lj1'jclfletic~~1 is (~ngC::lge<l :n a c(,lh.lfl.l\'\? lrar~sr'!.c:~~"-)" wirt! it"} ,;ubsirbFy. cfl[jrU=[;9 ',)" 

~;.ct:'C~'1·::~YC'H.-;:"~(; IJ(;C~' ~c· the bl'H1C·)i',tof its 5'tlDSid!('lry, nut r:i prk-e dGtl;:'r:r,if\'i':(J in ..in t'll"il1S-lc,;:;th 

tr;~"ta~..:t~\ln. 'T~H~ abus~! rGpres8fltett by thi.? hYV;thv[ii;~ll is fiO! ihal the hotn[ Ig marl\oting ((10m~ 

thro;)gh ~; r;;~r;i pnrly, bUf Ihnt;l is rnarkotl!::] rcarrls ',,-y~Hl:n :I.::; o ...·.;r, cerpomt{-; stflir;:hm,~ .. Thnn, ;~ no 

(:v:dc:'H_;e in the record that the prices ch'3f9Bd LJy riOtei~ to the OTCs are collush.'iJ rriCr:~, To tllB 

in thr: reeen! Tenn~)-s!~f:f,- G~,l::i!) the} judgn ,~C"nciudc~! that "shell ;;,,'orrpanivt]" mC' unlikf;!)1 br,;Cause ;-.orc~, [In'~ tf~e 

t,oleJ.s we in:J::·PC'llj0nl.on!;~:c::;t!l:':;'~ ;)C9Ct1i:ll0 it: (l-rr:l~)·-:ength tr;::mSi:;cti0l!S ('1}i;f:r~7J H,G tWt.Hi tH:';'~ [-;\"":iy blC'JnlJ'1(" h) 

k(-~"?p the 11,~t r.:.~lfJ i-iS i;i~,ih <;':i' pvssil.;!e find \() roSf~[\'\? fur dim';..;! bO\lh.inU aH ,nat;: ~Gom s :-;s 1t bE.'lw'Vi;;'!i- it ';dn ',e!1 

thHt it;~ D 10C;fS!£"fl1;";': ;"0 it,,' , I":ot 1:1 ]'0113 uf the court5. "tv ['n~;)ct rCV0f):,.;(J S(vtut(;;~ thnt dQ~1(!'I statlJ ihe ~:cope an(1 

<ipplication (;f H::;~ [21;-: I;;;\...·s i:md, upon idHniil')'~ng anypolnnlial r\:~\.>(.HH:G ShO!tfHHs I:; 'ltwi: appHGatjt)::, l(l.-;(idrq:.;{~ 

!hO~~H peU;i:1')0d 5hDrtfa;l:; by approprir3te lS'gLsiHtj0r;_T3~nThe !--::.'gisl3Ure :$ [he (;i":C. the J:j-j;JI~ '.A.~rote, W!;(J III i]si- fix 

fJ str3h:~e ti.,;l h:~'5 "sllT1piyr~:'1iI0d W ke(':!p up \"sith th{·;- titn{~~j:'f:<jJ 

Federa! Action COUI(j Bar Discriminatory Taxation, Similar to Otl1er 
Precedents Restraining State Damage to Interstate Commerce 

In dc::mamh.:::.:. (hf) kH?-i:'1 thatiwh'ldll;Jls should ;mytH."(~S \n ~_:rl]p()it~)l'l. to the ~~()i!'Ernm(·mtSi;"f'i(:(-:-s tilt'Ylj~~U i~ 

knDwrl fh n={~ '-benefit pdn(;iple~" Sin~0 '.fisitors use fe .......er ser~it.8s then residems, and ne\-\1f lIse !f-:~)- :lteS t 

e>,p'_~"sh.'t: ~er;,:j::8 {publit:; ~choals), theysholliu bear ;i smaltcr ~)hare (Ii 11,(-:, tax :;lIfden~T3X;.,)'~, ~);'1 f"~:5-t2U:o.r:!S. 

1lO1€,,"~s, an,j carf(Jrdal~ ;;an thus bo cor:sk~erod? pfOxyfo! tJ laxcn tOllfi&'ls (dlti~0ugh Ui8r~ are tour:f.;[s ·,";hG ~ltdY 

with friends fE-lthe-r lhan ,n hotels: (Iim't Bal GuL \-In<f rJon't :c·~nl cars!_ Bu! f11H b0;lefJtderl\(~d from D(lded eC,OnOnl1G 

B'.:tivliyfrom '..1sit(;;'~-: and \r(:\"8Jers. pfobabryexceeds the OOVt>ITIII'(·J-nlGtifVlc"js H:GYu~'.,)' dljfiri~ th:-:,r ~l;:iY. 

C~··}!)-'(;r,t< f.::-:Iyin9 high hntGl t('l.;i.":~s e....orylJheTfL These t.a;.;os G<.11' be cof1~,,;~dergble: The Gh)bi3! [kg;r;es.~.. Trd'·.:>:;l 

P-:,,:·s;,,daH'iI'l est' ;nol"~;;; tha( lhf!"s~j t:ixn~. r.!i~m~ an i!a;"'8i8r;,;~ <;;.3rJ rar:~e ~;''(m1 ~~21 q9 to ;~40,~,9 ;H~r ',1H'j',:.r; t";,; Hot·;1 

~l)<})~~ n;:jf:Qfli:".,Iidt: avnr~~f!t': nbout 14 !.H~rGont nwel! h~gtlt:r !hWi s£:dDs loxes or, QIIH:;r 90GdS umj :;!..)fV1C[;:;;,:{~:1 

T[-,(7('':'· IS 'i() p(HH;~pbd b~·)sm fDr unl}' :f)xJng thf)SH :\er...'ic(-;,S prGlJJ(1ori lJy fnleffJc~ hu~!np.<->sG$, HstS110 ()nri !{Icnl 

otfici:J~::; !){~lif:~'~ lfiat onlinc \rtl'lel C:QI~lpanies s~lould pay sal:::s Qr e:-;cise lax i),[-':~:';G{j 011 U';0 s&rvic~s ih£~y p((;~lde 

HoC::; p~)yn.}"t 2: hGIJ!(J onlY')CCUr a5 p.'3rtof a genr~rul !aJ~3(iGn of an $£'rv,(;BS, p\ non~nel1t(all.ax s'y~?e;n l...!ou~d ul'\;P]Y 

th~ SiJm~ ;ax [::.It'd ti) Gil s,:H ...·ke'S. a:~d U-Ifl' (l<~mocratic p,{,:;;ess GHrl <:-eHle on <1 rnl!; that fai;;(~'~ ne~(lf;d n:.!'/cnJp. 

a:;(i IO(;fil BO\-"eft,,:n10:1~S <:-1rc (lc!:''''~,n:.,trnllr;9 thnt !I'i'L?ir' Irue rnc.l;-:a(ion j~:; qouqing i"~l"''',:mi..l? ffClil 0;.iHJf-st!'"7t(.;rs, rjot 

fairness 

oanHl~Jin9 jrttBrst:'l!H c(.)rnmerce, Th~ people of the UnH9G S1:.]~e$. :-1doptl~d li'"le C:::liistiluli-on in l;]rga part hc,}c:;,uso 

Ihe-p" f:);j3tmg n[1~:oI1al lj0\.-cfi'ment na·j no POl,A,rf::- t(; stop ~(tHeS fn}!1"l f{";:)[Jos;ng (rade barners .....'ilh ~J.::J:h I.]!hef, to 

lhe rJ~tri')\(1ilt ofjf,(: r;~Jtir:Hl(-Jf eCQ;~oH'l.Y_ As tj,S SUf}rerP0 CourtJusVGP, Vvillimn .JCitH1~jGfl v.trott:- in HH~ ~iCIP!~IS1 ca9-e 

of Gibl.;.on~ v. OgfJe:n, in"JcHdRtlfig Nnw YGfi~'s ~)tifHn5J r~;-quiatio;u:; on ;ptr;}(S!.::J!e wGH&rt,avei 
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OIifl&illilvel Services: Lawsuits Generally Not Succeeding In Effort to Expand Hotel Taxes... 

lStd1fJr,;' pQw~;r <l'.;t~( CGrnlHl:);i;o.} .l;juhi(·)o by in6xpeiiePI;t: drHJ J'~~J!(~U~ y. bO:,j;.~r; {lJ ~jlr;w 1tuelf ill 

lmqUilouslaws and 1m (1oiJ!h":: ;"r,easures~, .. destr:.H'?1ivo to H~9" h,1rm;,'~·;~·01th? Stnte~> and fatal to thelr 

cern jnerC;~J! jn!-:~fl::~l~, 6br')3tl. f"his WtlS the ill1!l:ediate ccHH:·e, Ihet ~ed t:.."': rile formIng of Cl 

c:';Ji'/(;':l.liu;: ,(42; 

(:cmse;,·tuent~y. amor,~! th~;- F(w:ms granted t.o CQI"'9:ess bylhf- ne...~" ;~orlstih~tjGn WG'~ "lb] r~gu~at& Ccrnmr;fOJ ... 

<:1111\>"g thH ~~~v.;r('l.! Stnlos." ~~ prC'.s1S i~1il kr:m'ill1 today 9~1 the CCnl111 ?rce Cau~f;,f4~~1 Congress thl13 h2!;: the rG~'\;?; 

Congmssional Qt1ions ;'lnd~~r tho Com:norca Gii-HlSC to r9fliO\B or Pf~~\1~::-nt $l~~tfi and lo~a! tiul-aens on 1I1C" tr;:;\".>1 

im1L,stry an:; COr;llB t)1l ;):ld ha~ previously be.jll uphelr.Lt44j 

CGilGf;lowed (e'fJnuC" fro;~-, the "whol(;·-;:;;~l~·· s[)r·...iG0. h~ re;...l~iiy. GY.i5I'f~9 !~~.:..lf~W5 "~'.-.:J bvi,~g ~ol)wn,;~d to 0,{lc.:nd l.~~ !il~~ 

QIl!:ne-I.n.wef ,nd~i:s.tr't ia,'\ing ~):nr\liG<;: tn..lns .."'.!(:Ho,:~,; wiU"i no 5-ub~'):(antr1! r:t~>'U~:' lc~ !h~~ j;;,:'/;1,<::t;on Oi· to h()t~..):1 

The r.:O$ts impa-:;~~!1 in nll'19 afiti dd'8ndip9 trl8se lawsuits ate g!<;0 pas5eu ,)i,lng 10 t;·n:',frcl'y1':'rS .::In,j tl'n-...elr~:S: 

Till~se art: ,j:a~iniljed in pi::1LOS !il'~(:' Cn1ifornin. which requires y,e-pc::::!menf of tt:;; dLsput(~d (ar,d after: ancrrnnus) 

lax ;"jf"QunI5 bGfo,~ [t t[jx~~m; riC cr1ah&n~~\;Hj in counfl51 

it mey he h')(; m;'.l\;h iO ;:~sk that Stl.)!C's i:>niy lrlX q'"ior:...1h;ng onc(-): (Ind or iy (Jr.Ge. d!)(j not (it-:-siWI tlxes to ~lill)n~,! 

!lCJiHes:iCi0nr..:;, l"r~e ~ ir~;-:l (~3ii d .2 \';=.d':ue {scrr:etines seld f!S Gostl:::::S sane! nsk-freef46D Is. often ternpl1ng €ncugn 

~t i~ jr; lp.p i:(llio,:":;:; 1n!e1'C5 t <:1:1<1 lh8 interest of each st(;lte and ·nlJ"icip21itytG have a vibrant and diTIarr.ic travel 

ifldu':.dry.. Unpre(h;1ahIE} r:!m1 UflE0GOlmlHble latR.s we;-} r\indr.an\~e to tha.t. er,fj p'.trhaps onlycongressional aG\!<)n 

U·Hi !l,O'ic the states (:.:-,w3rd 185s harmful t-axpolicy. 

Conclusion 

~9ms:s(~'8 and w=just:fted iu>,alk):!) ufonjj'lH l:",;;,rel cOHlJld.nie:; is H c.ost ,n trlHtHUl:h C:0mrnU!lf(yil()p'~s to (Jl..iraeli 

c;ut·of"str~t0 lla\o"CIGfB ier its 0\"";'"'1 benefit. Such a bUfd~~f1 in one rr)IJf':If:'ipaIHy i3 at be-sll'.! bother, FHH when t11ult!p1 !~d 

f.iCC0SS: HH'; c..:..ur;fJy. it I;,in quicklyti>.:,XJn1 1:) death by a lhou~and Guts. 

If u sl:.'l:to or IG(;B1 gov0;i1'~·I€nt <A"l:·;h~:;.~; t:> tax flnnresidenls or ser\r;c~~$., ~~kt;~ ;;;:I>:;ei;ia"[,le. Bu( If nnn~rRgid~"H~t5 are 

taXl-~d at a hi·gher ratB thf.m re::ndellts: 0f If oni} ser'y)C€S priHHHHyuse(j by nonre-sidenls nre i;;l}t!3 tJ 'l/hHe- e .....~'H0l:in9 

els"e is e;.-.,er:~pt, tim t"e,l) mati'kllil>n rJl}cornes cl!·;.ar: a "m.:~~idlGSOH1 &. ':'om~y·gf;;;bbir!gplan," ;"'Vf~en cities a,,~i 

stnt'1S act in such 3 wa'1l0'N(lrd n,....=.· ~~t or bus 1'18sses. in'\k1-stment 3Mj ;:~(.;v;!0,nic gt"0"1I',rth c~n be (;.i1ilied as 0~h~: 

H[8 irnporlfm1 thiJ; mJr stat('" and Jf)G~1 nO\jen\lwJ""t~) (;o)j1,}cl j"(.::'.:-lo:mw:· r'(~'1d;,::d iu provide th~ ser':lc85 dHn·;';".md(:.'d by 

\t:{~jr cons !It:.lents , But mot need does not fU6lifY Impositions on int0rGh:.to comnlDrcc, tnJrdf.:."(l;S on the notiClnGI 

er.(;nomy. (if H,~ corfupticn C!' SfJl,m<t tax ~l"lndpf~$~ 

Appendix: Cases 

Thi~ sHct10n cor:lains iflforrnatlon on <ill GTe hotel (axcases mal ha'Je' 1ssued Gdecision ordhe meric5, 

SiX C~i~OS ff(,nl SjkS\sJC·~~. wi1r::HH th~~ OTGs p(f;;;all-Bu ()f ;-vhgn; ritigaEGn ~s ongoing. am not in~rudGG as th;;y lKi"$.,"; 

not j!Yr.;',IV6d {lecisions l'jr, the ments, ailhsr ::tue to a tail1J~e byt!1'?; 9cr...-emrf'lsr:t to. exh?iJst adrr;inistrafvs r~lI1~("n?s 

{tl!kan>;Hs. Califoml9, InliianH, NGrth C:lfQlina. and llLJi;.icon$.injnfwh0rG n~~ gGV--Hnrn(~,pt lacked standin9 b ~:il!ng 

tfl.;: C3.S8 {~Jew Je:r$2y)~r·-r! ~ r"\:.~rldif,g C<.lSC-'S in 5ix :;!r·:lt'~3 8[~] nut inducted ~s U,~~'i h(~Y0 not :e;v::h::.~d merits 

o8cish":;r:s (t-l9wz;ii. f;;br/r):n~L P.Aich~o;:·'ny !......~>i':!r:lf~f:~·). Pt!fHH,}1'J:~fh"') TG.x;.l~";), 

Federal Appellate Courts 

U.S. Ceurt of Appeals iN the Fourth Circuit 

January 14. 2009 

Pi!( COW1!y, N;?/,h Carolina '.I Uotets.. com, LP [40j 

Decision: oTe gerviC(-~:s not sut;jel,,;t lO hct~1 !.a};, Un:'lniiflGlJii d(~:jsi(Hl uf3-+.Idqu [:>Hnf![. aflifillJllg decision of 11'1(-: 

U.s. DISlIiG\ Court fDt" the E..~gtern Distnr;t of North GaroHmlv 
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Statute: "(Ipe:"atol$ othotBls, motGIB.lfJurist !"lGmeS, tOUrist cnmps, Clnd sir:li~"H tYPt1 bUf,ine-sses and persons 

who relit privatt:: rasJdences <.nd cottagG$ to trwlS10lits art!' considered ret.li1ers ulldef ltw·; I\.tidf.i. A taj.,al (~iU 

qe-neral rate of lax is le,';nd on the gross receipt!:; dpri....-ed. by ~.her.e ret;')ilws frQ::1 Ihr. ro!l(;]J (Jf any mom:,)., lndging~.;. 

or (lGGol11,r:odatorl:1 furnisheu to 1r~"Hls[ent$ for a (;o~isiderarion,._ ..:lf~)l 

ArWlysi::;: "Onlrnr~ l,a;'\~i ';umpardes ~Jr(:i nDtup~·;f:'Jjors oUhe hott-,hi who~:H~ rUGil1S tttey~~(br tD the puiJiic<m t1H: 

~nt8'!'ir;:~ r(;i!;,~g V:/efJ:-;t.;,'g Dfdi')IlGry ,1f.'flnJ\'<Jn of ;·(::r:-t-!ra\or'l.. 1;":19 therefore <;or;c!ud0 th~~! ilrodcr lh~ pl~in It; 8a:"'1ifl~J 

u.s. Cour( of App"nls for the SIxth Cirellit 

O"cember 27, 200') 

Stntute: A t'J:t 0:"'1 "!hB r(;'nl fr:r e;''Gryo:'",;cujJnr:c;yct;; su1b. (i."JCm (j( rc'cm s. C!1B.f9f.#d br ali pe(~';.0n;;, cOinp:;l~ie~). 

GOf90Ip!!r;l):,- l': otIS: lik~ vr ;'''imilar pi.::rsQns. gr(HJJJS or 'Irg~l!liZ8lion~ doJoq u",sin::?ss 8':3 n:ot0~ G0uris. (notels, 

hllinis. inns or ~jke or simHnr r1GCorrul"Odf.:i i !(..n t;usirms~ws."[52J 

ttiRY -r~H ...-e neither oWllersh.ip. no, physlt;:~1 co;nrcl, aftne roarn.s lheyofler for ren!.' .l"cGordir,g to If'!!} counties, U~!S 

rea\;H;;q ir~~p<:'Jf!1:i';.'s!t.lyadds the !errn~ 'ow;:(·)["' and ·ph):5[G.a1 Establif;hmont to lhB rHdinal)ce:.'. V'ie drc 

Ur;f;\,;:s-wjded by thLs a:wunenl tWI,\'0Wr t.i'~;"jll~iH the notIons of ownership :'ind pt,;ysic~)d con!rul Q ......s;y t~,~ rooms 

klr ri~nt ~·H·[·~ ~lrnply S?'flff.·!d ~)Kj{ad:·)m:,r:"5 :)f ,,\ ()!Uf C['1;:15. mote5~. h0\el~!. ;:~nd lnps, -frl:f; districl GOdrl r~·:\iS pH)per·y 

app~ied ll:e pr~::cipIG of HJI),s(/!}n, qij~f8"r;;:,. 10 r'l~ Grcfn,lnG€:s in qU6S(:(;i1, • h;rt(Hlll1:on'l ~;nlJ·.(;; i,: th~PDh;·;Hca~l> 

~ L1gq0~lGd by tho '.::oLintiet~. of h()tG1~"j brr",r:$l f~L,b:;i(jlari(-m r:nd (-;!Scnplr:g l~x:l!~onl. 110ne Dr t~)D OTCs f~0;(~ ;1ro 

linda: ec,rTf n~ tjn f.)~llnf..',.stHP with tht; ;":,~·~Y$.~:~,-;I G.~ 1<.:.~~")lil; ~·lrf' ents th:7t ';·.In (rni til€": room s. F'; 51 

Other Courts 

Alabama (City "r Birmingham) 

AICJbama Cir~uit Court 

N()~l1lber 1S.20·i1 

City afBirmingham v. Orbi/z, 1:~(;.f541 

ft)O:nS .IGdt1in~J ur aGCOililn(ji.~at1or:~,1(1 tmn.~,erlt;~ in ~~IlY hctc1 mctci •.inn. lG ..)ri$i Y3i"::p. ~OU";S[ c:·}bin. or any()th~~t 

/J[acn in '.,lIjhic.h r-Jofl1s.lodginys. 0, aCGcrrfnod3ti(;n;;: c.H~' teQi...dnrlyhHnjs.!:c~1 to Irar,3ients. for a !~c-'lrsi~lefHtjar:;' a'~ 

(alcul;:!'{t#d as n perc8'!lwge :'of tho (;tmqH f!" ·,uen morn, r;;!);ns_lf)d{jing~yor 3G:\)i11mo:i,Jl~(:ns.fllG!udinO ihi:; 

Gh8rge fOr uS-t.; or fent~1 ijf personal properiyat;d servk.e.:: furnished in :,:~ud~ r(;nm ,"[55! 

l\nalysis: "TI1G ;}l!iirltifrs '-j~)j9ct ~D Ihe lJ~n Dr (he wcrd >f,~cil:tat9' tn j=J-fififng !11G :.1effHld:(.ir';l'~ Bdh·:t'Gs. i:Hlt ltl:0 

lJl'idl.l~P~ltf~d I"act-; show Ul,·:;t that i~; wl,ai they (10" Thb'Jfi!cil:ta!6. Gf make ea~<if:r. Ihe Jn3klfl!j oi ~~V(':f\ !m;(~rV(1!iCJ;':S.. 

(j(;fe-ndnnt$ ;n ~r115 case ~),e not eng'lge<l in th~ t"u~;n0ss of renting fjf fUL11Shl119 any morn ·.)r rO{}111S In iJrlY 

tl(Jte'l,~> These dGfe;lrjants at~ not hl.\le1ir;;;s., Thf:y pn>\~de-H ~:Y'II(,e- tG 1he plJhlir;. for ':-ihid, thG~1 :;;1'::; CO~i'~'8ns.nted 

California (City of Santa Monica; 

Superi"r Court for Los Angeigs COllnty 

M,,,.c;' IG, 20·11 

Statute: "fTlh~re is hereby imposed and lev,ed em E:'dci·, and ever)' transient a taxcqui\<uienl ill four!.r·}{·:fI pertGo! 

fi4~';1) of the lol(!i amount p('\jd for room rOiltal by Of tor any sut;h tmnsi"£'l1t to i"\ny hole!; wh~ch 'O~jd ta;.: sh~11 ~J~ 

GCnccleo from $iJch- tran!::!cnr [II the time f.me in the m::mnor h~m~fr:<:~fterPfO\'1d(~d.... [R.oom rental is !lho IL'(a1 

charqe made byany 511t~h f,OI(';] t(lr ~('rJ~1irig :~ntY(Jr ic(~ging SpBGe furnIshed ':iflY SUCh Ira:l~1t~::L (":·...8] 
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AnaIY:ils' "If thf~ 'CQ[DmI5S::(F-;' ;~:: a charg..:-. for 501;';$ uth&f ~Br'.JicCJ. ;Jlld lhlJ~; ~hOijJ(i ba Sflp.:ir;'1wly l(!;..;fifi':i::'~j In t!j~~
 

cQnsu(';~(~r'~ bill, ~t I';: nOI ~u~ject u~ lr~:l!lie,;t OCGupGncy !ay."[S~Jj "If n <:Ily <k:c!dcd l::l hasp.: L1 Ifi',n~h':1 ,I (J;;('~'Pfll!cytax
 

0,1 rhl.:! 101;11 alnuun1 p:.lid hylh.: Ir:Jr,s:l·rl~ for (;l,j hot€;'1 iGOll) [Qf k:rth.) hoWl morn E'lnd <:In, 'coiCuT,issit);)' Inr ttl!·)
 

servir;(:~; uf [..lE1 ir~tf..:r;n~·:(:iarYJ U1we ~~o;~mr, \0 uS' no r-=<:l:l>Gn \'.,;1,;; such a lax scheme could (I(,j (,;d.~ <.if'=l fled ~~wd
 

'.:ons id8{ed. Arte'N markctinp methodo[ogYC;f Gth~~( chan:jf,e! cirr:IJ;nslailcr-~5 do not j)r(h~jG a basi~ fr:':r c: GOl1,"t 10
 

;"0\r"m{B a ~kltu((:.< .."!tJ(11·'Si-lnta ~':i1<};;iCr:i wqU\1S lhat e:c;GiurJil~9 irurq iuwi:on the ar-:ounl paid to Ut0 un: :;,lho
 

Ollls.i(lE- !h~ int~nt Df 1he slatute and (Ieprn,'\.~s Iho SHniCl 1·;brl:cD 0fji{J<:J(H~t.~ of (loll serious r.H;!PO'~': _ . Tv-: fr)Gllt~Dl
 

fl19 5:;;:";ta rvbnlC<3 0tdinnilcB (ieee; ,1m !ax HlG V-aIUH uLho S~H ...,'iC8 jHcvided by I,le OTes dCf:::; not n .... ll(fer tht." tt"!icil"lfj
 

;,};~h~l1lt:? ab~urd, Tlw f<,-l~t thai w;thoullhe orcs- ser...-icc$ !he h:..l~~~ls rni9ht lhDm~ellJ(;S p'W! ior alter;H!!!""(l;
 

;T:arkG!irtf) ;~!'rDq£l~:rnentii QGGS nr:! ((:!);lc·~r Hw tra;;$FJ'-;~lons !)OtwcH:!n rh.;; OTCs <:If"!fj tho noh~,:~ i-l ·sharn."'jr~ 1j
 

c;.~urorni.;:; {City of Anaheim; 

Superior Court for Los: Angel£:!5 CQunty
 

!':e:rJrLldry -1 201;
 

E:xP(~,j;:}, If/f' v, CityotArwhr;im !(l21
 

Statut~~: "Fer the j.:'·;v'Ucge <jf GGGljp:~nG-Y of ~p(iGe in <-~n'i h;lr;i, e~.1:.;11 !Hln~ P3;lt IS subject ii,> ~:l.'l.j ';!,,-!Ii pay a t~il( ':n lhe
 

Qldall;1f or"f1ft:'H':"n u~rcr~r;! Gl n'te t"6r,~,'-;t}:q "'l:~(!'nt' mears l!J~':". CDil..:;!::j(-)T(~li0nctHH~l€-1j by <in Gp(,mIGf fDr
 

8~;f:onHl,0C~dl1Gm>, indu(Jing wlthol.llhndtatlon ~r~y{"i} LJ;·m.?tundeci <H.lv,Jn!:p. r(-HH~,!i ct(~PD~':II::': D{ t::) ~;erMr-;'l!€ chflr8~~3
 

1H\'1erj ror Ih:::ms or ge;v;~~s wh:ch am pan ()f~"lJGh a¢GOHilrwda1j(lm; Indudillf) btll no1limllpd b, rlln~l!ld":~ fi1.hrrHs
 

app1iaf:ces, Ijnf.ns iChV;.;i~. !l!";n·c.oln-\)D~rdleciscit(·:~, Hf1<! meicl ~~t~r·"J)c(~,."rf)'';'1 ~'OpGfaior' nIG8"~ anypersoq
 

CDI f;on-.itiur:, ,,:mt,~.Y_ ur pcl;-;'r\~~I:jflip whit;: is tht.i p:opr:~tor cr· hB hotel. ......,;lu:~tf'er in the ceVlcityof (: ...·J(';t~f. le-=5~;:'H~
 

s Ublo?Sf"J~ nl:;ft£];';fJl~C: ir; ~o::sL~:;~iQn rIC~}!rir in po~;~:-e~-;~;ion, 1Ico(1~;~H: ,),' 8n"lC~\Ilp.f Gavp.(;il,!, 'Nhoru !fl& o.u~(';I~or
 

(l-e-rforms (t~ fU(lGn<)I';~ lhr )I1(Jh <-! m'i:l:j9!ily ('lo{Jl:int f:rf '21/";,:/ t~)e C~ ·charSGlel olil!:"r than flll f/rnp!0]-e~. il'!.(-) mDr':<1ging

'


au€::nt sh:::;11 f~is;:) LIB deenlS( An Gpl:;:al~Jf and shan htJYf)' the ~ar::.e dUt~0S ;:jnd Ibbintii)$ 35 its pfln::;jpaL"p~;i!
 

AnaIY:':'I~ "OTC:-: j('! not conln)! and (un 'F)!(~jS ". "Nem(~ of th.)~;e f<-.:.r:!s !;(l,~-'pm;e i"lGld~nts of c(}ll~rol of ~ hGtc~ (.)1'
 

'):\1'(:) th~ OTC:~ the rl\)"fll t,) Hm th~ bl;.sin~.)'s\i af <,-, i,[;{(o'I, lh~~ Ilo[el c:ontr"ois (he produc.tion of the ;;[,"')Uli,-,{ s0;d (tht·.)'
 

hote! f(:(lin H~ld acc":mlpBnymg (-Hl'li:mitf~~S), tli0 qUH:'It"ily ~)t prudUCjlOP, the-} q;18liwof prQductieH!. !h(~ ci'18nrwis or
 

(j!:"i lnbuf!'m (;1" the product (i,n" wn(·}ther 1.ilr:d t.l;lH-lt t:I'J<~nGtY~lf morns "iW iv) mW.ta F.1V8iiatJIH IhW;;Uf: a pal~i(;lI!a;<
 

i(!iormcdh'lrjt ~HH.:j trl<-1 pricing d the ~,HT);juC:l (·.':,itH~rh9r~uld rJir0r:-ily tv th~) cD;:l>Umer {·f to :HI ;i11!-HllP:;)Ji...~ryl."{!JDJ
 

Buf <1 mere <;~~e-ncy n~k-1tiGr:-,;.;hip :$ ,lot en:Jug;\ for ::;hifung or ~r~arjng lax respor;s;biiitles \;'10(3.( the l\na~wj::,
 

fJf(Jinanl.~t Rfl!h~r t\1:-} urrJir;;,mce Imposes suer'! =esponsibiliiY Olll'j on ,r,:-HJrit{tn:J dg?:~t$, ~;r.)~nlS: '..."'hG n<3~F: !)e~r:,'
 

e~elegwD(! sdfcis~nr fU7\U01ion t() ;inO'J) thun"'! Ii} mak!:- GQrprHak: 00n:':'1,._':rwr,~
 

""ihc !-!Carl'19 Olf;wr:-;,-;n::>!d;,~rG{J thf.~ fO[;O'f,,;,ng hYPGr~r.:di~:;,~j 'f.\r;ote-~ G{h(lt~j chain cou!'; &~:l:?lhi,~:,n n 'NrID!lY!J"'\.'f"jf~(j
 

~~Ub~~l~j,::!i'y GDl'por.:~tiGr~ in c !~irft:n:l1t munrcipaiity to h8f"l(i!n ali its re::;(,;r:(,~rl(lr. ;';11[1 tmoK:ng ,rHluirle~, The hatel
 

c(llJld I.hen pn)'..ic1e fOt')(\lS w \hf': sub:;idi~lr;t 3t (1;1 ,·:>.tr~3rnel'.r' ,h!:op priGG ;;iilc! lhe. nuh;;:i,_l':;"''y'(,ouIO s{,~H lhmn to
 

GOilS;,:n,~;'5 HI f.l muc:h :-ligher raHL if, this. w~'i. Hv) COrf;J)\.lny '.!;oukt he abJ;.~ (0 proVidt"< Gc~:o;nmocJ~~tions to
 

Cf,!stJr;I~I'S \Nithout ha .....,r:g ~G c.hHtUe th~~ cU$br"ers l.he 1d1'" a;~ the 31'r'1orntthe eustDHJer;~ '(ictllally pay for ll"1€ room ~
 

O<..:.·sp~te ihe Hear\nn ornc~rts (;Qn::(~rn, 1t is r:uf n(:;(;\-!ssari 1.0 ~ikBW he- in\e,preh1tion of the ~nah~~im ordir';;lrll;1:l jn
 

urder 1~j '}f-:}tl:~f;l tfH-)" Cay hIm thB i:1-)f: or abuse ~t'9~~s!~d ~;-y lhu h>,pothotiGaL ThB hctH~ in ti)~: hH.lGth.::ti(J<j.~ 1~;
 

e"93geo in rt ~';(;Hu_':liva transfJdion ~'''ltll ib subsid,ary, ,:t;~Hfling '(1) €xtrerr:e.lychp.ap pdC2' tn lOG bcne~ii 0fit~~
 

~;ubsidfafY. (\.)1"l pl"iGt~ (lljlc~rrr{lW3d lll.an ar(lI;>~leng!t! !rar;~.:;a(.'tIGnxTh~~ abl..~e tepre-.>ellkJd by tiw hr1~u!hetir:;3i I";
 

not In<J;t th~ t'ctal:s !1:-~lrk\';Hr:g rooms through H I!HrrJ f'~-jfty. rJi..it Hwt ii is rnarketir~Q room!) wllh!n ,ts own corporatG
 

s.trudU'8 Tt;ere ~s rrf) evirJence 11"1 th~ rec,,)n:l thatthr: pricG~~ cnrnge() I>; 110~t'-ls to me 0"1 Cs ~"'!re ct1liuS!'.i8: prit:cs..
 

To Ow ce:n1;:::ry. ina H!."~rjng Omc-er-fcu;;(! tru'll !.h~ prices f.:rhlfged by !leite-Is tfJ Oles i:HG Got in II~JgOtiGjxW
 

R."ioa (Leon CQunty)
 

Cir::uit Ccurt, 2n(1 JtWicial Circuit, Lean County, Florida
 

i,'Jnl 19.2:.;12 

Stat~ Statute: "ft [s <Js,:lared the i!1l-0nt ortiw Leg;sl~1tU'0 thal0"'~i'V,)er~"0n 'lYliC rents. leases. or feL'" fo:
 

cC":r'sictr:rati::m onyli\'ing qWJrk'1iS ot'3(';~ommoda~ionr; if: f10yh(JteL ~partmGnhotc-!: m()le! .. _~ (r]fa tOHl- ':If,, nle:nths
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Q: less !5 e>:(~rc!:-;inB a prh.:li)W:: wt~ich;:--; ~.;l.ibJC>G!. tL) tf.l:xz:lion 1.;I1,tCf thi::. 'ie;,;:,t-n Il,.illl':,ss ()th(~f"fIL'~':: (';XE'l!;p~.."P··Ul Thf.' 

TDT "~hail be due Dr; lih~ con~\jderaHI)n prJi(\ for DC(~lipancyjn the Ct)llnty .. ,''[''1 J Tht-~ TDT "shall tiC c!.C:1roe(1 by 

th(~ pE~rSGn rec~'Jl'l:ng tl''lf:.' Gons;dnratirm fol' the leas!:.- or l'enlal. an(/ It shan be r;oHH(;tr.;d froiTI the IHS~~~(:!. tr!r,::;nl, O! 

t.:ll::.:lornfH at 1'1..;"; ti!liG of p;:Jt,'I!elll~)[-U10 C(·n31,jeration for such 19a~o l1! ftiH1lal."fli.l 

An.nlysis: 'ln~e ~t<::ll.J.Jte <;;a)'5 !h~ t£r;;.] sf:511 be GoliectBd from L'le Jef>tJse. l12l,ant, or CiJst(-,mer ~t the: tlm~ of jJuJ''T:Gnl 

of G0i1~;iden:~liGn,J\1d I dt~n't th:nk yu;.] can w:)! around mal lar:guu~lc. bm:atJ~"'i~~ wrw:J II gOHS on to Itl':) (;u~;l~)r" [H't; 

(~r(,;dit C"drti, nl<=J!'S O-:B' payrn~nt" It:JJ "Atg:,Jlng fairness, if property i3 0oin9 In tll":7 ~:Jken by i1\e st~1e. 8nd thElrS "·.,,tI'll 

a tJ..o:. 1s, lh(: h~:< $Ulh..dco:; ha·...f; If, LJe s[l'it;t!v (.(Jnstruecl,~:'["'41 

FloridR (Oranye County)
 

Circuit CCll,.t~ 9th Judicial Circuit, Orange County, Aorida
 

State S'latllte: "'It is (h:~~<:HHd ti·:~: iI1!e-;'l( ,A t1w L0gisl(j{tHQ ih::ll Gv~ryp.jr~jun ,.....,tlG !i.:llb, leases, ur ~::HS fur 

:.:;onsJd,y'-Hi'Hi fitly Ii ....::"ll] q!1.;:;["t~;r~j or ,1C(:">iH,r;:.:d'lliQn~: in :my howl, apartment hotrJ, mota!. ,A rDr G tcrrn t}f b mnnth~1 

Cli' j~~~.;-; c'S Clxerdsinqlt l)r~ ...,k~90 ".'vhidi I:'::' .',Lr.:j8c1 \0 t.!XiJtion. !.lor!r.=:rtnh;: ~,,:~r;tjf')n funir.ss. p!!l!?f\\tISr.f oiu:'!'mpl.L·'1!{:J fhf! 

Analysb,: '''fiw dimG';.Jfly~~iscs ;;01 fram UK: [an$]l1afj0 chusen bYlh~~ Lr~gi.slat!Jrr..:: 2nd U'IU IOG::-1( '~.lUUlUntie$, wtl!::;h 

are reasonabiyplain whon \-ie-wed in is(liation, buj fr:)>li <:~PfJlic<:)tkm of those:; 1.o'-l,,'~1 tCi 8 l)-1m ""f lntB:IIlHt fH,5if1(}S~: 

jran5.ilf:ti(")ri wr;~ch '-lia~ Ur'dGi.:bledlynotcGottJmpl<tled at the Orn6 t~iB lLi·' '.;'Jas initi;:~llydr~l\ed t':lrlC! ena~Led. an:J 

has ::JPp';'!'lTtl'l n~!\iGr \:;t;)G!", :l~nt:nded to d1(et:tlYHdctfB's~1 Ih('Hif: cirGums i.anG{o;,;,;·[7~~J] 

·'noD D(~f8"!)d\lr:ts do nmm:v't! ir-:n:,p'. ;}PN~·ctf~ nt mC:HHigl..' ci"y hQI?ls, TlieyGO 1'101 hect.!lne. inv..ll ....-ed jq (lltyuf tr!? 

iTi"~1'!nd "'H.:t';:Hh'n) inh.:trt·;fJ: in rur1!1ing a hotf'l N.:sine,:::,£:. ~rcm~ bU:,~:i:_1 ti!!j pn:;p'::rti, to bdlijjn~J or OJ,~fi8(..Hn~1 th:r-; 

~;onBlrUc'iQ;) of th(~ ~<ldliti!;s, ~tl s1;:iffing lhe "Iariou~ hatel c;pefa:i(]n~~ (;r s.f..w..-ke~ .. or to fHcl,h:hng BfjY l·!~}let 

err' unil~i1~;. Th(~ ,ndiv,cL!fl:l ~lo~rd5. r.n! ti">~ 01'1[1:1(,-: tm.'.i;~l cnmp(~r:,~,~s, [:'.,.~;i:::.t;; ~rw;;t;;, i"!'sta!)!lsh ch.;:ck-In ;:Hlej f:I1L",;;k

importantly, Hw D(tlBr:0an~f, dD not c....,.. ,,!)J CC·'Hrol !i'G r(~Dm~::. f0fWh1Gh tn~.;y::::1tel to oni:J1H re:;;ef\<ntrors, Thcj""ejQ :,GI 

rHnl;:l h~o(;k or (i)mw): in Hd';Brl;~8 Dr t)(\(ikh)f), ~,;r,d h~·~n ri!·k~. ih:J:~c room', to il',I},f :;u~;ton",r;.fS; U1PY ;)1"(! ::(;~ GlJf'!FHf;.... :j 

to rn&kc I'tJSHP-.'{1lk.I',S fof' :lllyn~:nl!iHJrn HtJrl"'lber of 'vOrll U Hi:ti th~Jro i:::; l,'''j j",H3f5aHya H,t-y(.!t) H(Jt i~S::;I:::t i,; mak:l"n a 

SPbCli~c r';'j,nUiH of ([.'r~GP,1·~t[ans:·!6n) 

Ch:.ii\le~j h) H·H~ hotel cllstorm~rs. how0.'8:, ,·easor:nbh,u./.:.r: h:~ ....icv/~~d AS ~f.'P~H''lt~ ft~l'!';)' or prons fJwdn hyri10 

Dr:lli;~·; 118\..."t.::I'::;QlD.pan,f.!S ~n ex,.::hHn9r~ f0f the s€r'!ic(~s: tt12=; pr{'ivide !n jnfDrl~~liJ9 Ct.:s!O,ne{$ Rb:j'j~ hol~i 

ficcoJnlnodi:Hfcm: i 0= if! si:)'lcHng 0ustOf:lerS to hotoI3~"v The Courl hwl.~; {hut ~r!e TDTw{jS £101 unfiG(j· t,.'.i !nC'iu(j~; 

~t...'ithin it !ho ;;:comn- earr:eJ t,)' 1he odi:)e tr;::1~191 ~lgen(:Ii?S In th.:= t~B_j1~jBGtiDns at Il.'Sl.ie ln Hll5 (:8',;:€"."i.!31] 

Gel)rgi~i (Cily of Atlanta) 

Supreme COurt of Georgia 

May16,2011 

Decision: (,;'1 G SHfl.I1CI3S nQ.t subject tv hctC'! ta>.... Unal1!o!o:Js 

An~lJysiS· "Ur;(fer !he sta!uJ? find crd1nanc~ lh~ t<'1..< 1S on tj·i2 C~Jr,:;tu:rl£.- "The;.; l~~t1jte arK! G:,di;H.1:f"~~~ (k :;ot !r)" ''''E'y 

lr<..Hl~8C1:C]f~ belwFun ~ :lOn··oct;-iJPt-Hi\ su;;h ;i$ I:1n ore anU the ~1010L HlUS rC:.:t..~d'ng t,e- ardln2r1GC rn 1.010 :Jr':Cr)!1 

PC:-lri maV}ria 10' ~he [:Ishli,,:] 3fatu!e_ ~he ~?HnQ'Ji·~t Hw:t is ta"(abfi" i",: th,·:- a'Had amounl p~~iij ft,!" ('{:.CtlrW!1c.:y ttY 

s(,rrHwr;!;-~ '!'It~{ll,'iW ,)CG,lpyth(~ rO')!n. Slnce the (·cnsurf~~H r:~:.inn~)tGhl[1lf; th.r:; tiqhil..o or:c:"'P¥th~ :o~;p',; '..v;HlOU~ pay1f!(.1 
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Q>orgia (City of Columbus) 

Supreme Court of Q>orgia 

..hmn 15 2D()O 

EX.:Judia, inc. ;t, Gity olCoium/J tiS fBI} 

Decision: OTGs .nrc not 0IR"'ra1on:. Of hot~is ana an·} noi ol:lli~plcd 1O colJ~cttaX(·}s. hut ;!!l.!sl re=!:it cHIY k\l(u~; they 

collm:l. 4··3 decision 

vaiue 0.1 any n.~om or roo!'i,S f)r IQd~~inG Qr di.:Gornmodutlons f!J(flisr~nd by any pOfs,(,n llCf}nsed by or ((::qwr~rl to pRy 

b<.fsiness or oC:).jpa;:on taXE:-s fo Colurnh~I~3 for 0PfHoHng i..I hotel within the me<:jl~jp.~J nf this c.Hbde."{8Hj "AJW tay. 

lev'ed .•• ~tl this CGd~ s~:H;hon is also iff!pQs!?d LJ(.lon tJ'very...en!itY\&/i10 Is. 8 hGt(~i or 1l1::::1t.~! gU8s1 and 'wtlO r~coi~~s 1.1 

ro0l"'i. ". TtiB parson or entity (:011(-;;.:t("9 ttl~ ~ax from tlln hotel (if" lnote! Qllest :.:;:h3li rerni~ the la>; t.1 the gOi.'0(;)ji1g 

iWlho::lYlmposir:g the lax.. "[U9] 

!\fwlysis' "Due ~:' a lu!:;k of e....-idencc rC'9~'H'd:ng the amounl of the :~H.;iiHali':JI~ ft-::~). no ant! (':~:: dis.cem \~.:hich porrol': 

uf !hr.:· rDom rah::, is allegedly for Exp,=,ui,ys 1a::;iHtat:N1 f!.~t: _.Sir::;;.' Ext;'i]IHJ. hJ.s chosvn t{i 'idpiBsent lilt) fQorn r~!H tc 

thn puLijic; ~jS the price 3: Cl.lstomer IY!i~t-;t P:;l.y tv se.:;l.i;"C: his right to DCGUPY L!"i€ man;, H1a C:tyh~';'!, no c:rHik;e. ~mder a 

t.=!&M ef!('1 l;n~rnbinuou~; r(~a(jing (If its orctlilnnC's. bi.ll t;; t~x ihe custorn~, for j~iG pUi:Jl:shed n:mrn rate d~lll;-3.::dt?:d 

t,y Expedia."[90) 

"A~ l:1l)nW (.ut by the (<.act:£: of the Cgg~~, E?<pH~I~a, byvirtui: ()I it.::: Cuntracts wW'j Cily hotels ol.:LI:J vf H~, OVill GGCCHd 10 

c:olkwt hute·l OCCUP(.l;l(;yt~;<t.~::. It !"(!ay (.tlange its businaS:~l f)raGti(;\H~ at an'! time 2nd f.iny inj1tl1ction sh'.1uld rofiect 

a:-; a priva:t0 p:-lfly who, un,k]; the J-I!:.JfCl Ii?n~jurq,.?e of the QrdinanGe. ~s not Sl.Ib!Gc{ to trw [,rdfnar:co's term:3 

[>-pedia is ;;{)t cnrferent from the ~Qurlst who, aft;;:r ft~nling' 8 rOOHl, harnls the kpy~ ova, to ft !r~~\J;~!~~r in the parkjl;~} 

lot In eXGhan~Je fi)r reimbufse-mentand a ft=H~. The City;.;. bl1..ifnnnC6 simrljyd0G~~ nGf 90':ern tran58f:tions bT;twm::11 2 

r:0n~innkoeper 8i;t1tyli~<~ E)'..pcl(.H~·; and !.1,o w~~r'S of the foom::; t who (jc.;:upytne fGOms but an not fJBY tho hole1 and 

insb~ad pay EXi)(,:ljia."[f~;:l 

Dissent (M~lton. Hunsteill, Hines): "Plhe tri<.li (..'0l1!l griJnl<.tcl e(1UitaDie rc:-lif;f [an injuoCl!onj rjm:;pltf~ tIle tact that H 

rnaHon for n de(;[a;nlc:r'{1;jd9m~nL i;m ('HJ(~qlH',tf"j remBdya1IQ'rv. 'IirJ~ ~)':"rHimg atthe S,a'11H llrTl(;, BY(Dn9st;)ndii"!~) 

principlHs, th~ ~Ji"E.jnl ()f ~ql.lHal)1e :~n~f in Ih:s situation W~JS jrnrm~pGr_"t~):q 

Illinois (Village of RosI>mont) 

U.s. District Court for the Northern District of Illinois, Eastern Division
 

October 14.20'11
 

Oeccision: r(~H1sa:Gf[o(';s V11th aTes a;~ SllL1jf:Ct In tax. as thc,! ~:Ht-' nO{ surv1ce:; ~,;U{ Ul(~ rortta1 of pr(\twny lry an 

"owner," detilwrj 3S ltL~ny'One who r!:c..:j~s ItH~ 'cQ!'i..,-idera:ion mr thn mnlaL'" 

Statute: j\ 1;:;:< upon "H1(~ pri",;lege Of ro:-nt~nn PI hO~t:~ Clr ,note! rGGm wHh{n ti',.f:::l '!Infige- of Rc~.;(·;rroH! [c:H H (";:'116 ~)! J1% 

of the room nmtuJ rale fexdtJd~t)gj h:ly.;;s or other :wn~rooln ,ent;;'!i ci);:';r91(~s added tl: the: hatsl t>ill."[9Sj Paid I)ythe 

r'Jntor ~G:usi.omer who "~}eeks thl? p,.iv~lage occupying lhe· hotel or mOlul rcorn," bUI it i5 !he dUly of "th~ :"Jwner (It 

G'/(~fyhDtB! or mOlel tD .sec'_,rf: he \"<lX from the rentor..and tv payo¥0r to U,H \f:.i!~9fj Collector It!~ t<lx."[~)61 O,-'..nBf is 

0eflm:d as ;.mype,si;D (~ij ha:,.illy "an aWflarship interest jn [0 hO!.cq," {t} "cOndl;di(,J the- r;perati.or, 0-18 hOl&1." -(.( 

{c) :>re~0i"'1ng 1ht~ ..;on,'?!d(~r()llon iar the rento..il ch~IJGli hote; or rnr,((.;l foorn,"(;:r'j 

Ana~ysis: "8W';;;'FI~t' U1G custOD1;;r C~1nn(Jt 2:ct:QSS the ho;s! r,)om u()h.:~s~; <.l:ld until l:(~ ;K:lj{-~ lho- erc '5 cntira 

Ghr~rge, the (nCs arB owr:ers ~/ho rBC'::l!\lt=J 'r:'(};l~)idGr~~ior: for.,.1"G:r.tal(5)/""Jihin Hie n;.ev:nir:~1 ot!;'le ordha.ncD/[~H11 

""HI?, term 'C\'.Jnilr' i.s ljellm~ct b~l the Ot'(bH'irHiH tG inch.1I10 anyone who rece~...'es 1hH '(;orlsidel;:Jtien for lhe rHntz-iI'"y A 

clZ::9si(ical;or: fo!"" laX:1tioff purposos C",.arnfF:; G s1rong presun'ptlun of ~~llldiiy. a!'"lr.i it 'Ni!1 sur\llyc <l dJ;,l{lengH f)O equal 

protp.dbr gro;Enis ~mlE:<ss [he part'lGmserling the r.:hanefl~V·> nl)g~ltHs everyc0r1r:eh....dhIB basis for (he 

classifcaiion."'[99.1 

K,mtucky (City of Bowling Green)
 

COllrt of Appeal~ of Kentucky
 

April 29,2011 
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CifyorBo~a;ng Green v Hor,rs.com /100j 

Decision: OTC services 1\0t suhjf1ct\o !1Qte~ tax.. Unanirnul)s, 

Statute~ i~ 1r~:<an. "iJ1G {;.}nl for o ....~,yO!:c:lIp:;;,r;cyof (.I .:;\,J;le roOn1, or morns. char'J8d l1'131i f.I~rs Dfl~.;'. l.:(~n~ r);'Hli •.t~. 

COi(1(";mt\ons. or oiner ll~e or .~!ll1Iiar perSGn~. 9ft;Ups. (:r ~~;D~!lil,)t:(in~ dCWlg busif,£:S5 t'iS motor ('(:Urts. :no!-?l~,. 

tWi.e!$, i".:s. orlikt; 1)' si::: Lr.H t:tt.:GQllltIH.Hj~fli(!fiS bU~j"\7SS-iJ:-i<::110 11 

HCCC!nmoaal1ans within Hie City!,)f Bowling Gn:~B:, .. ,~ [.<'\provic!C-if of tempo,aJYCQfiJDml0 apr.;rjm~)nls !S tjlffo;~·~nl 

from crrC5 I bf~CBUS€ it had an a,.::tuBi ph',/sict11 preS8rv~.€ ",";thin thf: r;Qunly ;';U'H1\.\'os ,)Or !'nen:~ly r:c br(l~~o~ oftt:e 

Missouri (51. Louis Counly) 

Supreme Court of Missouri 

J\,J!le 28. 2011 

Sf I..ou:'s COlin!}' Y PresltgG Tr..:"''/i..~f, (nf.· [1fJ3l 

Statute: AtaXQfl "the amounl of sales or chaigcs for all :;~eep!ng rooms p~:i~d by th8- tr..lflSlenl ~JUi;~S t" of hC>lGliJ 03IHi 

mofe1s ~iUateri within St Louis CouniY, t...1issollri," [104J 

Analysis; <·'.til~Wl read 1fl rXH1t(;~I, it is cl0~H' tne Ot.!!ig3h1C: to hie thn l'a~ wt'l!i pl!~I~!::d '501(:ly:)r; U1(IHB 'unua~J0d in the 

bUS:l':H~.t, vi vpolratin~j a hotel ~l( ffJoia!.' This: $.uppa~·ts the !i:1d~f;D ~hat Pr~~ti~Je W<lb hot ~il1blf: f~): the tax. 

Furlnermnr;;, b2c~iuse :~"ir.ir;g ;;;t,·)tutss mlist t<e- Gon$truGr.1 zt( (;l1y. 'Snd ta)i(J~3 ,~(G n(J~ l(; tlD 3~sC',;;;:;;,;o~1 unl~ss they 

~lrH eXf!rf:ssi/ ~~UltiDril;;,:d by [m....... t1'iiS. Court WIt! r,Gl r!~a;j a tax obl;~Fj\iO:) into thE ~(lW ',4hera <HK! wa~; not el(~ar)/ 

e'l(p[e~,S81,.i:'1-:Utj 

New Mel<ir.o (City of Gallup) 

U.S. District Caurlfor the Dislr;clof New Mexico 

~!."ch 1.201" 

C;iry ofGanup v. Ho!>:fs.f:om {10b] 

Stat1Jt~~ "T!~(.:.re i~ hCIPi)y :T!:;Gsed n~i GC(;ilpanCY!i"iX 01· ruvt~1 ues of fi:.."'.; perceflt {5%} ot Uross t~:i)\:J~;!t; ri,;rt! fcr 

~odg,r;g paid to Vf,.~;)durs Dj': anc! after Augus i t. 1993, Ev~ry 'j~j'ldur p,:c'Jiding ~odging sh<:l~l ~:()I~acl the tElX thHtl'}nr'l 

on bchHif oftt,·:: (:il.ya'l(! s~,nH ~-:lcl as a tfUslee !l1erefcr:'[H) fj 

!:Y0CtWSv oo~y Zl P0(ti(H~ of L~is <lnw;Jr:t is acluu!l',/'paid to v~ndr.Hf,' .. , P!<liOlHfi.s ti~V8' not estat)l!shed tf;;lt 

Defemjants collected tLl>!.es over and above \"·Jha~ the'!" h£i\ie rernittec~ ~C! ~lC: '.tendO'$":' [r (H}1 

Nt'w York (Cit,. of New York)
 

New York Supreme Court. Appellate Division. First Oep<\rlrn"nt
 

NO"''9rnber 29. 2011
 

ExpGdra. Inc, v. City of New YOif~ ()epmtmf1nl of Ffn{JtlCf~ I1 iJ9) 

Decisktn: OTC S~H,:ji>jS nOl S ;Jbj0Ct lo hotel tax. Unanin'Otl5 5-0, 

A'lQ;ysts: "[TJh~ pla~n langll3g<.:; of lhc enab1ing legislation did llot denny end IJnai"'ribiGuou;;~ypro\-iGf:'.' thf= City Yii~h
 

broad t;~Xr,lrvi1 pr,wen; w!lh rGs;)(?(,,;Uo ,mposmg a hol&t l)L:.cupi:mc~ttB.x..r~athr.-;r, it p;-·mn'i:led tf';9 Citi!O irrqJf";£6 tl'i8
 

i<1X 0n 'hfttei cr::cupant<;,· Grven the W?'-H~P.5tp.i)lishe(j r:.Jlf~ that a 5l~Htl10 H,;at h~';,ff;S H tax 'rn v~t he narmwly Gtn5~rUHct·
 

~nij 'tF'lY:::~(}Jbt$ con(;€rni!i~ It;: SCI)pe and -application are 10 be: r0sf.:d>-t;d ,n ftl-..vr of Itle l~j}:pt';~-B:: ~.he p~-:n£';
 

me,!.lnho 0ll~J1s phraSD aJe qotefH,;o!Pp~$S {he f.Cf\<"'lC0 f!:~es ;~hargect byrne tra\o-'01 ;ntZ'rnlt}~,h.,n0s ?.r1(! th~
 

iegisf~tion may not be o.=At02:ndoE:lj so as ttJ permit (he imoosi!lQIi Ol-l!;r: taxin ;s sltuah:::m ::(;! ~r:lh(aced ~;y:t," {i -: ~J
 

Ohio (City 01 Findlay) 

U.S. District Courl for the Northern Distrd of Ohio
 

Jur;e 26, 2005
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City ofFincffay v Ho~efs,com. L,P [112J 

Declsion:(YTG ser\lj{;(~s not sllbjnU !(./' hol~·~II:.iX To thn exmnl OiCs cc:!ioct•.H) what lr!~}yindicatvd to GOr':;J:umers 

we!"u t;:... :.«~',7;. 1h(~y are obligil{ifll tn fHmitthr..m 11") ri'tp. Cit'i. 

Statut~: :'Th0Ir~lIlsient gU0~t lax. ,shaH tie paid by the tn:Hl~jol1l guo::;.1 t,:; thp. ;endOi. and ~a~;h \;Bndor shall coilect
 

from the tramw:ntfjuestthe fuH .';'r!d 6;«'lGta(,:!(JUnl"itiH:~ taxpayarJle ;;,: i]~ctI1~xable induing.lha lax required to
 

DB (;:.ollected tmoer this chapter shall be (jeell1~d to be held [" trust bythr.:: ;,:r:ndar "nlil p~·!id to Lhe fCity}."' [1 13V.;>;iP;·
 

AtHd~is" 'The plain ~jelinHllJn (,f ':...Brl(JCf" in 1110 CHys ->}(:jjnr:mC8 is to/) ,"HJffOvi to rt-:>;:;ch Ddc-ndanls, whl; [in;: not
 

alte~J(:d!() (-lwn Gf o!Jerato anyhotf:ls: .. [EJv(.·n iflh8: ~xcBption ~~jaUS(~!D tiE' Cily'E.; (wfinilion s0ctl0Tl r;reateu t,ln
 

arnt'iguily[(~g'Jrding whether Oef(-Jn~jrmls ;Hi;! \-efH:lars.' the Ohio .supreme (>.H1tt maint:'.nl!.' thHI Whf~:i it fllHh
 

~;tolutB;'; doflnin9:-; ubj~}t;it.; of l~~X"ltion to t)(; rl'l'!biglIOt1~i. it ~es(i1\"€s tl1e i-;mblguityin f:~\vr oftj'in t;:"~1ayef:':l'f "; ~
 

Ohio (City of Columbus) 

U.S. District Court for the Northe rn District of Ohio
 

October 14. 2009
 

Cily ofCo}umblis t: Notels com, L P. (1 t4]
 

l\nt~lysis:''f(\ilotlir!9h.::Js Deer, presented wj'lich wouid justirya f1n::luj9 irri){ 1[8 v.;{\l;UGt jn HLlemptir:g ~D 5!'lf;uOflCe 

~egl~,~(Hion ai''i(j mlFn~d f;(:15\11i~~s e.G'. leI iW l:iassHied 1.1~; fr;j~jdl1!(~nl Of crinHJirlt." P 1bJ 

Oklahoma
 

District Court of Oklahoma County
 

March 11,2011
 

D~cision: GTe SetV(.05 n(li SI.Wjr:{;llo hot<::1 lax. 

roondng homa~, motel. put.dit: lorjgmg hOUSE:;, Of tourist camp:< ("'1131 

An.alysis: The: Ccurtgront8<l the OTGs' motion to d1G.ml~~s tilp.- CHe->:. aftGr com:;(lering the- bnafs. 

P"nnsylvania (County of lawmnce)
 

Commonwealth Court of P~nnsyl."ania
 

.""f)'.Io;1. :;:1)1; 

Oecish1n: Tlj~l to proGSE'd on tn€. qUeS~iD;: of wlH~hef "HiS C:onrpanit,s t~lk.i";; title lG ~he ~'~!)~el ~Dcms bef~1rE: renii:'19
 

~rlo;}rn O~L to p~trons," Lind ;r !:)(., whelhet th~ statute is applh.::af)(-; to 1he (''OfHf.H:mi<::-S.+ Oft,':r da;m~ by County
 

dism~ssed.
 

Statute: CcuntycomrnissiO:H:~rsauthorized to "impuse an excis& te')A~Jn t1'~e consid~mtEon r(;.;G(;.'!vcd UY8flGh
 

opf:ra1ofnf D hntcL as canned by-this s'Oction. ff(;m 8i.1Ch t..an5L~ctior: ofrl}-nling a mom or r()om~" to HGt~·o:nmm11.tlG
 

t"::]j!~',!e-J1ts, If 1~\.1ed ~h~ tax :;hall b~ collected !Jylhe o-percltGr ham lhf~ patron otH'~e room and p31d ovt,ir 10 thE:
 

CDL1nty:'[1~:DI Ar: G!Jr.-:ra!or is a j.:n-rSOf\ Of(H~,SOnA ~W!'lC i113intain, or.mTat(~. H1i".wage. ("f.t.n, haye GuslcxlyofGf
 

0H1.C~'1i.s:(l possess the right to re,'lt or !ea:.e ovp.(<'Ii~.lht r;:.ccor 'Tvd~.:;tjo;~t> In e :·~C-1e1 ~0 tila p:J~,lrc rei <AH15 fjl3.'!:'lIIr;i~."
 

AnalysIs: '''Na note that ~hE: Counlyhas nHE:go-u ihal trH::. Comp;'jn:es t~,k~ tilli;;< to the hate! rooms tIl is'&-ue brdOi'6
 

n:~nting lh{~m Ollt tr) patrOfi.s, ",.'-.,".10 nc:t~ that thC!::i0 a~jcgations an.: $t(enuo~ls1'jco::!es.terJ by fhv ComjJnnlC's t;vt ,r
 
they me pm\iSn, it would present {~omtnon plr.~a~:; with a Y:able- qu~~~;tJ{)n !"'vh~~th~:H' these Rcti'-liUHS: .e(i;!: 5~iftic1et,t tCI
 

rrli.iKH Ute Corrq'l<1rties holel '01.H3rators' tw....'lthlll the me::mmg of (he C/(rJinance... liVe l:Jxpress no opinion Ofllh1S a! thiS
 

premntu;E:: st...)ge~,."i.122]
 

NOLE:; The COUH was :11vi~::wi(lg ~ln clrder fn)!l: a 1ii":JI judgG \A.:ho (jj~~mi~sG(f the Q.·'se t:ut p-as~~erI3wF;yt;Hfo{"0 

issuing a wrHten opi!"lion, The Cotirt notes thatii1s tran3cripled 'ernzrk.; ~uggest0d 8 finding of fact againstthe 

CO=Jnty, tut ft<it!"~er pri,)ceedfn08 are needed 10 produce a wr1U-en DOH1!On... The I.fial judge, ad<ire:ss.!n9 his mmarks 

to ~hu- County, had said~ "I think Ih&y're [the C0r:IPcHltesJ finht on tr~e e~.hal!5!io!1.1 thini-, lhi}yr~ right on ltn; 

ord1naOGe i1s f.!: If. I think j'OU jumped the ~ltln. Go to the l€!gisl;.:;tL,rc and getwhat;uu ilE-ed from them, th~Y'~vr,te the 

st::l!i.ute and go to the c(1unt~1 and get th~ (Ird~n;}IlGG, Yotl'rf.l trying 10 put! yrjur$alves up byyaur own I)ootslraps, f1Jld 

taxfoundation.org/. ../taxation-online-travel-services-Iawsuits-generally-not-succeeding-effort-expand... 15/23 



nlMill:avel Services: Lawsuits Generally Not Succeeding In Effort to Expand Hotel Taxes... 

il isn'tgoiJlD tQ lVork:'11?3j 

PerH15yivDJlIa (City of Philadelphia) 

Comml)rJ....;~«lth Court of Pcnnsylvanin 

FHbru:':Hi~ /.(-12 

Statute:: Or..er<-ltor collects tax fmm a hot(~r p3(ror,; opomtor is "a p~rsD:l f)r Gntiti that maillt~·;ins, opl2:rr:itet,. 

rnanag'ifs. owns, L[!~ clisl:Jdy of. :)f <,berwj~-;(:; i;.nSs&S ses the !j~lfll !:': rent Gf' k~a3:~ (}V8::I!.ji'lt t:c(~ammG(fnliari3 il~ 

Bny t1Ot~·~j ,,-, th~~ pUOllG tor GCnSldH;:;~ilJn~"j l2DJ 

Analysis: Trjh(: b':'Dr.fng of:1 ;,~s.ef\.'8(:D(I lh=Gugh E;:.qJodia (\O":!:~i not pH)\1de ;1 CIJ5.t0!iW; witri !ht~ ~!'>,') llf 

q08~,;;:-;,;.::;iDn nf;'J ((\[}!yl (11' trm [jn~lt to trll~ 'tit)!!:£:, R8!h:;r, !h1:) hcokipg rnCr(~IYHS!.::JbliF:f!~tt!~.: GXr;:'~C!f41Io~1 tf ~·l~ a 

Inorn 'Jim [:~ -:ivHilnbie lD a (;Ustoiller at a Sid poinl in time in !lie bturt::.l\..idltiGn~~lIy.as F:-:pedia ilUtt1~. J!D;el$ 

t'r1;ICC\~~Y ;;f;rlllft (;n.;i(.(,::Ifati(~~1;;'i (,md GtI8ng,~s If! iti:lUr:;lries, and It \,','ouJd bt: iHoyir..::al to 8SS(:S:", a trJ;«(~n a future eV'.:.'nt 

\V11;ch r(J~'i r.~~V(~r occ~,r.,ln tho t1!1(1, thH rt:Gonj support.; the Board's (~eter:njnationthat 'fill fS not lfrliil [If, hldi'lidmll 

h3S f:.1g1stomd ai a hotel facHilyHnd hias orJtairmd 3{lij p~id fur d room, that U1e ?ciUfI] f8(1t31 has oGcurmd._'·'[1 :::5] 

Noll:'; f.\ p=-iO( COLJrl tlG~~SIGn in lhl~~ G;)S(~ inc.:luded Q 2.00b 8dmGnEsh,nenl oj the City'S f~~H!Jrc to folkl\.'.. 

<::.~Jn:lnj::>tm!~'I:} pr(;Cedlir0~. "Th!~ l.'Ourt !s tT,,:.n,ib]ad 01 l~le faG! !hal it dG0S not appear tr',tll lhe, eiiy has (:\A.'lr 

p0rformcd C'm audit. pro\Jlded nQtif~f: or atte!~1j)te,(j to co!f'Jct he: Ti:lx fr<,m Def8ndants, (:ii10r tilr.'lri by fihr\/J \he instant 

!a....... suil, !1 i~ the !1)llCl!OH ofttle calln ::;y;l..~;r: io re~~l;!\:(: legHI di5 p;'l!e~, it;; r(!~e is m~t In !;:;;,~: or c(Jlleci te)XH~ {absenr 

I~n ~(JP;:,:~I) j' ~ 1//1 

South Carolina 
Suprcme Court of South Carolina 

J~r;ua'y 15 201 j 

Statute; t\.~;:~i(0i1 "UH~ 9ro5:> piOceeds (ferb..·(!'d from the mnt;,]] or Crl<?lrg8s b, nny r(;om~;. ,Ju:lli$hf:!:d 10 !ranSiGn{$ by 

allY· ..place in whiGh fComs:, {oooings, or ::.:!eeping ac~::ornrnodaliof1s are fu,;,dshcd In tn1l1s~~:nts for 

G(]nsia(;rfJti(.>n:'p2~1rGrcss proceeds cd <H.~lc·' is ti(·}fined as "U'It: \f8lue pfol:eeding or ;]Gcn.!If\~] from the $a~0, 

l!~a:iC. OJ f~r.tal of langible perso:J8i property...without anydeduGtlo!"l f<.:r.• ".thf~ cost of lTI"'Jtryria~$, fOU0f, Dr 

~~:(n-V;Gc·J'!L~OJ Tt';(: ti1X is l,,;posf;:cI ;'Qrl e,..~ry person Bi1g:.ig~d or COi)!lnlll:lg: 'l!lrh\r\ this Stat~ in 0;;::: iJU$irt~Ss. ~,lf 

furnist:~l1a aCG011HnodaUoD:: to trr;n~jnnLs fiJr COIl5ider2!iaf'l."[ 1:51 J 

Analysis; "In OUf \1f{'l'\'. tho fG0S charge0 hy Tmvel:;ci:tpe (()r its services am sub;t:lGllo s::lles i8>-: u(l,:!el tlw ;,IHIP 

1!:t.lt,lV8fj2 of .s>?ckJn 12<j{}·8:f.'OO\j as 9(0:"$ proceed$. , ,lGrn~;~; pr~,c(1eds Ilm::k~:jc3 [n8 valuc lj~;I!,;n~~\:! riUrn lii~' 

''Tn;rv8lS'GG:~)f~'S o(:JlJn'I~nt it];l{;reS tile ante(;:eder:llan;,]UaUH in (F.) that it applies li,; ':'Ill p!:r-SQrlS 'er:g~gc(~ in the 

tJu~:;.!rl{1~18 of furn~>1h~rJ!J acconilllcdations/, ".' fc,;(.\(d1nqi,/. 'Ne tinct the conte,r, <If 'fiJrnisl,,:' as it lipPB'(;r~ ir; SOb-Ji!::ti')f) 

(Ej dernonstrates thJt it 0nC(lmp?~S!~:'; ~h(~ 2c:1i~~ti83 ot ent:UG'G ::wct~ as Tr;;veisct'iO$' 'Nho, 'l'Vholhm di~ectlyt)f 

i"cfin::cuy. pro·Ad!;: t't1lH[ ~8S6r'/a!ioll:-S !o t;~·;r;gients iDr Goofi.:Qeration.."i 1:~31 

Disscpt: "T~;~· qij~SU0n before us b~ \o':,ltletrlf;f' ti-'tn !(:gi.'.')letvfG jnt(z~1dG{\ !tIH ~"'bu.l~orY~C:VGn pf.·r(;c,;!H ~ar(-?-~, t·}). to re8d! 

thc~ ~:epar~~je rae Gh~H(Jc::d b~JT;a'l'-.1I~~flPe for th~ !".;if,orIiCH 1t pto,,~de.s. 1do nor.t;GL~l'/a lne ~;talllte 1.lnBill'DinIJOl61y 

~·mSW\.lrs this quef;!icmA As !he ::'1ej{}rit"-/ac~,r'G\.·:!O(~Y(;·S.tht.~ word 'fumisr,i;(j' 2~ ti~fjd in !>ubS(·:c..'f0r: {A) c<";nnoWs 

phY::-;ic':.ily~,rr)' ..,ding ;;.;(..comrnodaticns to custom3rs, whidl Tra-..-eiscapB dOe:3 net dG~ Thus, m Qrda: to f:nd 

Tr<:i\lt;1sGcwe to be ifl !hl3 bmdno~:... i7f['furnishtn.g ac::omnwdations; the j"n?Jonly imposes A C1iffO f (Hlt rrwHnjng o! 

!h~ word :fun:l!'~h' in stlb*:&Glior; [Ej< ,... In myopir:irm, rji ....InG the lerrn 'f'.udsh' a dlfrercnl moaning ir'l $ubsoGtkm (A' 

lhm is givt1n in sob';:.'-e-r.:iiQn (E), is in conjr~v(:nlion to the n...de ofslatuto;yconsl;;1ction fhat me same l.l:)-,m;:.; Of 

~'i"Jrds in <:l statute- sncu11'j tJ~ 9h"'~fl the samp- n!03Gmg:,!131i 

TQnn6S!;:E'C' (CityOT GoodJe-ttesvifle} 

U.S. District Court tor the Middr!.! District of TennessoC' 

FebmOJ ry 21 , 2012

CI(V e;! Gf.,il)cf1(-:ltes'./fjj{; '/, P,i!";efme. !nC', {'i::S6/
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Decision: aTe s()Ivi<:P.S not5uhje~lto hotel tl'lK 

Stalute: 1\ tt~X "upon the p!'"ivHo:Je of OGGUP~HT':;Yin any hot(~1 uf b<lCil IrnnSIGn' in rill mnoufl; eQua1l0 thrci;' ~HlrC(~n[ 

{3~:~} l)flho (;(,nside,aHon ChB[(Jt~d byHw 0perator.'"[; 301 

Analysis: ··C(lfi~fdryt!) Lho aUegGrion;:; sel f01"lh in Bl€ CDlilplaint. Uw i;3. ....~dence dB':T:onslrat?~ that OTCs d:J not
 

pun;h~"l:1e 0: lak,.~ lJh:! to ht)!cl (Qc)rns. and do nnt p<:~y the hot~J!::, born,;:·) (] bocKing is "lade, fp:~:t~j(·ld. lrle €\-klcncC'
 

shows that orCs C~.l;":;ra~t fvr lh.J fight to mart-el an a]lolmonl of roums. in !'Hturn for the h!1te~'s rroollse to
 

t\:wnl)(Jrse Ihr OTCs Dllhf.:" r:eUOtial£ct netrale tor 'H\~}Toorn~.: sc,1{t with no pi.=tj'11\€nts n:U(!C vntH a(tf:r G bo(:k~ng
 

or;cur3 and wilh ;!lJ per:c:dy!.'J! LHISol(! morns.f...]
 

"Ajthcwgh the CHi ~s correct that. IJnder Tennessee iCiW Ihe court shcllid not adopt a st~tutory inl!O"rj)reta1ion ih:lt
 

fend(;($ B rew{H.;~! :.; k~lut~l n ·''J.nU~l r;uHity:' ttm l)ouri"s ~nl!Jfpmialion f';f;{fJ J1t':lS n(; such erf{:'d Uliekd ~he HX!!j.Hn9
 

statl,t,ory fn:·;,rpl,)'t/0rk, th~·~ City r:md !!:~ ethel class mefnhem t·H·1Ve: coHeGI(~d and w;11 cOl1tinu€' to coilect suh:i(;.~nlj31
 

oC('\I§.~{'H';C:y la>; ;B\-,:~m;n$ Dr: th.: ~Of:5idGn:itr0n IOGHI hQlek; r~'~G;~r\';; ,~{ tilS' nut rate-; Furlh(mTl l )rG, as !.HYli0r;:1~ C(;!);ts
 

h~~\~, fO:.H!:.:J. II $ 1101 ··::;t;~l'fd" tor loca!llies to collect tux re'..'2ntiE> ~n lIH·; r){~t tote.t.·,]
 

tr;.:inSl:l(tlon~, (fIt":.' iV-Jlei ;'~~'lS ewryl,'t::enlive to kt:ep the m~t rate 3S 1:lgh RS pr.Jsslblf: and to n:Se,',\-: k,r (jlrel:1
 

bocl;ing as ,'i':\'iny room~.. <:1S it L"H:;Ih':'.;es ~t cah SHlI dirf:c:lIv to consumsr$. ~....ilhouf s3cfjficin~ ant p·oler ji8t f8\"'1Jrl\J~~ to
 

the 0 ·(;S,'· q371
 

Texas (City of HO!Jst.-m)
 

Texa~ Court of Appeals (HDL,~IDn, 14th Disl.)
 

Oclol)o, b, ZD11
 

Statute: "TtWfB is r~er-eby~o\.;~d within the corporate: limir~.i of lh('~ city A. tDX UfJD=i ti~e cc,stoi occupancy of any rcom
 

iurnj~.:.t1ed Il, ~"lny 11:;:;t,,~; where SUC?l r;Qst Of D':;CUP~'u:cy is at tt,e rall~ (ff $2,00 or mere per day. 5iJCri 1::J.x to bB equn! (I)
 

~ever; perceni oJ iilG c/),~~id(~(f!~on jJHfl.i by thn occupant of :SUGh room \0 such rwtGL1
' ['13::}~
 

of hott::h, ~Wj orcs (0 tt:,-; (ietinucJ term OCClJP::H';C:Y_~ S!nlply stmo<~, n hOt81 h8S rcn:;mn and HH-l c,,'lncomJlan! (:.,hl to
 

usa cr posse~j:~ (hose rDonl.:'i: lo exprc~'ss thf.s right in the term:; 'Jdi:h':~d in th~~ (esG!uli~.lr:. a hnl~l has :)GGupnn¢y~
 

Ttle hotu'! n.ft~r:'i 0o;up':inG'Iin fJXGhang8 (or pH')1nent of the !ll\\1~C8d fi[.r.c(;untf-)d riJte. A'" OlC, CH1 the 0li!CI' han":!.
 

ho1el :Q<J!'ns"lns1ead, Ihe- (}TC~ ha\.\: r:0D$lteS and p;'O\idn ink;rrnalion.lh~ content of;a gh'Ufl OTe '::; 'tmnsi1€
 

~ncltlr1es r:;;.-}~~riai j)rGvidf511 uy 1he hot-9L wi';lch moy inc-IJdo pi1lJfograp~ls descriptlonS.<:llH·j H:;Ungt_ of thf.!'
 

amenities .~FHj se(yiC(~s .3vail"·lhii:} nnsitG-~lUt lhe eTC also pm",1\'jHs ~i~ior(r:a~i{;n ;;\i:wuttrlt: h<·lei-$ Gomp$Hti)Js.
 

Vi;; itors to tbf: WG·b-~H':~ ,,;~,r: accc~s ,nar;s, Ch~H.:k rDOn, av.;-;l!HbHify. ;Jnd i...Ompi:H0 !~iG$. rat;n~IS. 3i'O the n.::'::r!"J'.Js Dr
 

(Jthor ~;~)t1SUrn8'fSv b n'!:iny insh:F~Gq3. '1'1S:ttms: l') rJl) orc's ...\H~bsHc~ hsve the uddif:.Ji'Ja! opportuniiy b C'....')mbin~ tl1B
 

ore 's ~€r·tices hI l)o<.Jk;"g H hc,tel r::mm V'-I:t~~ its similar s~~t'Jl(;8's in artangmg cru;sHs, fii9f~1~. and gfounrj
 

tm,'t'sflQrlaliorL In <:;um, the aTe (jO(';:" 1:01 merely help the '.'IfBb~.;itB V.~;iKH n:aJ..0 G rQ~er'./aton: jtal.~o fiP!pS
 

r:::Jn~...unlHrs n~ak~~ ll~fonnad ;:;hoic£:s in spending tf1:-};( tta\lC1 dO!ifHS. C'llid 10 do so (,~onver.ferit~1i1nd0ffic~e ·;tly,
 

I.;'\·/he:: !t"IC GOflSurn m p:::)y~~ liJs GTe, n:(~ IHtyment includes comr~e:~s~ti()n 1m Hlese benefils_" t1.~(J[
 

'"If H"i~~mn'~ inierprelation of the ord;n~H';(,..e is alt\o ;09.s(~nable, th-en HH1 Offlifi2!'1Ce is ::unbl[.fu0us- and !hl'': t(i~jl 

court ('Quid haW properly flfar,t~d surr.:narj j!Jd~lrn(Hil'{ln tnt) ground lhat HH1 ()(din:ar:I~'E1 is arnbigl!f.HJS and 

!huf1::dor.1 H'!L'.st he stricti'! coi'i:Jrruer1 (l9(~ins! Housior: and if'! t~e OTe '5 nn-t>r.''[l.'J}J 

Texas (City <>fOrpng~)
 

U.s, Di~tri~t Couri for the Ec;stt:rn District ofTax3S
 

State Statute: M'J!liclpnHtie$ are authorized to Impose "0 t~-tr.OIl ~ nen:~m wh{), I..alde( a lc.(;'se. C(j.n(;e~;SI()n. psnntt, 

righi of aCCf:SS, 1ir;.-:nsG. 'C:ontract. nr ;::,grc0:nenl, pays far U·l<-.? Ut,02 or p05SeSSfOt'l Of for H'w right to the use or 

1)('Jss~s$iora of H mOfTi !h!i! j~ in a hole!, COS~} $2 or mom eaO;'-l; day. :8nd is orctmafi!y i.i£Q<l fGr sh:epin~.,," f'14:~1 

City Stl1tute: "[Ai tax upon t~f~ cccupan{jY of ~!n'i rouO-: or $;)DC() furnishe(j by ~nytlo(ej Oi mott.~I ... ,_.pcli(1 by U1e 
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occupRncy,'fsuch room or space to such hotel or moteL.." [144J 

Analysis: "Plaintiff does not. &nd c..f COLJ!1,B, cannot allege tflat Def{mdants arc 'hote~S' O[ 'motels.' Plaintiff adrnitf; 

Ihatitpropedyrccei'...-es the 7% inxb('Jsfld or~ the n~go(iRte£1 room rale thatic; w::tuallypa1r] to 11m hotGls~ ... The 

Ordi:1anCf! dendy ~;ates 'h..]! ihe lnx is tmposed ordyor, the- amount r{·J;.t~i'.r\~(i by h~o holel in CDfI:':,I(Jomlion fl)[ 

OCCUPi.:lr1cj/ofthe room." (1-1:}1 

Te.--:as [City of San Antonio) 

V.S. District Court for the Woster n District of Texas
 

July~. 20' 1
 

Dc-clsfon: OTC5 "control" botels In Hlat they step into tt1e 5hees of the hOlsl 10r the purpose of k'1XcD[jeGI~c·n.. Tat. is 

i:npo~H~d lin C·)I'1.SLirr:er for (lHlOUnls pDlfl to :jEClJr8 hme) f.lcoommodr.;!ion. !.llld <J1:Jlwtoryreiererlce of"!G Ihe notel" 

~;hOl;J[1 ~'I~ di~.;mg:l:df:{.L 

Statute: CilS'~ i~} [;I Glnss c.w1i0r, in~'!,:Jh,m9 ·I?:} Tems cilies. Tilo Gt'J\utes rim '1Hr'f~!milar to !he ()tiH~r TBY..:-iS st.-')(utes 

Il:;t(,!(! afKl .... f!~ 

AAalytiis: 'lTJ!1C onlycnntrad c,r agre~mei1t at it-IS time hotel accup:Jocy taxis !x~ing B:isessed and coJ!ectGti 1:') 

oe:t'Neen 11'B- OTe and tl'::;} (Gf'SUHler..,. There is no cOl1lracl between the :x;nsunH:( and the hot~i unrH some ~'Jt&r 

d~,t8 when the OCCUpclOl ac(uaHycfi(:-d<s 1;:1,0 the hotel.l>f"J4 ?'l''The OTC!J h3\.",j sole cQntro~ OV:'~( the decision 10 

estabiish, change, c;r::fi$3solve ma:hup~< ser\~ces f-ees and/or surchnrg\~s (1S lhe:ywish,'l14Elj ''[Tha margin ~,t'pt tlY 

OTCsl is C\~;;Ir!~'P~:lft of the ro~ail cost that the consumer rnu~t pay rot tho (j9ht to occup8ncy.Tl4Hl 

;i~;(pjUSii9~ !J~c;au!j'~ they un:: r:.:puyna .:( to the- rtd~t of lhc uHJil luI ,(;(1 8n(J would (B-fld<::r Ulf:} oH.i!nan(.HS
 

:!H~3nrngh:::·n:;-y"[151 J
 

herein, lii0 Court f!:ll15 th;,3{ 106 (_i "C ',.~ na'J0 Gl legal dl...:t'-l to coHect c"Hld remit 1ICM] occupafl!)yh]!<.Gs lmpGG:cd \.,indD"1
 

lb~~ Ci~If;;S' ()rdin.;nc~s ,"[i ~j:,~j
 

'Niscon5in (Cltyof r,,1adison)
 

De ne Co-unty Circuit Ct:mrt
 

October 12,201 i
 

CUY' of M,,;l</isan v, Expedia. fnc" {1531
 

District of Columbia (City of Washington)
 

Superior COllrt of the District of Colombia
 

Gc:ober 12,2011
 

Decision: OTGs8r\.1ce is t;:llmhle bt::(:,sl.lse slatllte's purpo$ e ~~ tn t;i:t DflY prl';-mO!lt~;;. ITlH(i8- tJy l;ltlmalH purch<3,S er,
 

incjudin9 for allY ser't'Ges: as pait of tbe 53JS.
 

Stat~fh:;T6X iill pJs~~d en "lt~e gr,)BS re(.'Hipts frorn lhe: safe of or ch~rY0S for any roo III or rool1:s. 1Orjgfr:g~;. or 

accommod:.ili':n)s nJmist:f;fj ~G B trHnsient by;myhot~I... Gr oU,~t pltJC(;, i"r. vmi;;i·, WOfY1S, ]od~lin£!~.or 

accommodations am :GguJ{)rivflJrn:~.:hHd to trar,sieilu; ."fU>5] Gross ro(~lx.'ip1s arc (j(;1~n·.~d a:::> "~the totat amQlJnl clf' 

the soles pr1~(}5 of the r~;d~i1 ~t.;b5,'T1Nq 

Analysis; "SoH, !:)t:Q,j)r0laU{)::::; me n:asmla!)i...~. Both thH DHrcml;'lnt ana !h0 O;~.,tri-t:trGad ttle statute in U'le rn;:F~ner
 

a w~!Hnfomled perS0f1 mi9ht, Beca:.:se lhe p!!:l~n "'.:;ar:ing of Hie statute 1S OPC:1 to t;\·c teasonat1e. )'0! opposing,
 

in~(:rore!;'Jtions,It i.,. ::e(~,essp.r~i ur:f.io: A~r'-:E: to {urn t~J"()thf.:'r klols '.>f rEa30nt;1bl~ s~)h;~oryinl~fJ)retai.i!.m In :)H1Hi to
 

l1iseem tf:e purpose OfUi~ ~;.fatute 8rH:i avoid abslird ;esults~'T15n
 

"It is not the trar:st]G!lon bHt'..':lfJ2n IhG h~.Jt?j an<1 IhB GTG 1hal jg tnt: retail t-;81e; rattmr, it 1::; the 8ubs-equ~ot s.a19 \0 

the ultimate pt1rCflaser.. TIle stalut~ is d01Sigl1(~ fo ensure ia)ciilion applies to the enttretyo~lhe $~ri:~es b&ir.g 

tai'.ed ... ~ lhe District ofColurntJia is correcl when jt i1rgJjes that under the orcs' proposed interpret..q~ion.retail 

taxfoundation.org/. ../taxation-online-travel-services-Iawsuits-generally-not-succeeding-effort-expand.,. 18/23 



rilMill:ilvef Services: Lawsuits Generally Not Succeeding In Effort to Expand Hotel Taxes•.. 

n('li Gt;;:1fgi;s reCP.:~\:'iHl (ICrn Ihl"! trw,Si(.::Ctt t)y 111[.·; ro~)i1' renwrkl2'ter," df:k'lmg (;~.~t s~Jle ':W(j n~~t cha:\1{;~~ ...F' "l~j~ gfOS~
 

rec;..dplS [iOn-; tnt} sale ~)l or G1";rUgfH.-:: f,']j any ,Don! or <:lCc{):r~n:,~daHr.1f)s r$"~:ei\'(Kl hf C;t n:l;.jiler "l\:m a r.)(";",
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Posted on: January 18, 2005 

Online retailers named in L.A. tax suit 
By Dennis Schaal 

LOS ANGELES - A hotel occupancy tax suit filed by this city against major online travel sellers 
could crunch their bottom lines and challenge the standard way they sell merchant inventory. 

The city of Los Angeles last month sued 18 companies, including Web giants Expedia, 
Travelocity, Orbitz and Priceline, alleging thattheyfraudulently pocketed hotel occupancy taxes 
that they charge consumers. 

The city, which seeks class-action status for the complaint, wants restitution and other relief that 
could mean major tax liabilities, especially if other tax authorities around the country take similar 
action. 

Los Angeles argument is that the online sellers rent hotel rooms to consumers and act as hotel 
operators when they do so, collecting occupancy taxes but remitting only a portion ofwhats owed. 

The complaint alleges that the travel sites charge and collect taxes from occupants based on the 
marked-up room rates, but only remit ... tax amounts based on the lower, negotiated room rates. 
Defendants ... then pocket the difference. 

The online agencies deny that they keep any taxes that they charge consumers. They generally 
say that when they sell hotel rooms on a merchant basis, the taxes and fees they charge are 
based on the net rate; the remainder is their margin. 

One of the attorneys for Los Angeles, Steven Wolens, said that argument is a bill of goods, and 
there is no basis for it. 

Wolens said the online travel sellers collect taxes on the retail rate, noting that they admit as much 
in financial disclosures and that some jurisdictions, like California, require them to detail taxes as 
a separate line item. 

The Interactive Travel Services Association (rrSA), which includes Web travel companies and 
GDSs, said in a statement that the suit is wrong. 

The claim that rrSA members do not remit collected taxes is false, said rrSA, speaking for at 
least some of the defendants. The citys hotel tax does not apply to online travel companies, which 
are not hotel operators and do not collect rent. 

rrSA charged that Los Angeles is trying to levy a new tax on Web retailers. 

Web wholesalers and retailers have encountered problems with tax authorities in several 
jurisdictions and are negotiating with some, but the Los Angeles case is believed to be the first 
one to land in court. 

ww.travelweekly.com/printaspx?id~83018 
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Some jurisdictions may also resort to legislation. In Massachusetts, for example, the govemors 
office plans a renewed push for legislation, which failed last year, that would require online travel 
sellers to payan additional $10 million to $20 million annually in hotel taxes. 

This challenges the opacity of the way fees are levied right now, said Henry Harteveldt, Forrester 
Researchs vice president of travel research, referring to the bundling of taxes and fees. 

The end result, he said, may be that the interrnediarywHl be required to list taxes as a line item 
and fees as another - and that will mean that the fees will have to come down. 

Online agencies are aware of the dimensions of their potential tax liabilities. InterActiveCorp, 
Sabre and Orbitz have reserves to deal with the problem. 

To contact reporter Dennis Schaal, send e-mail totv.editorial@ntmllc.com. 

This page is protected by Copyright laws. Do Not Copy. Purchase Reprint 
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Court tosses Philadelphia hotel tax suit 
By Dennis Schaal 

Score two victories for online agency defendants in hotel tax suits in Pennsylvania and Illinois. 

Pennsylvania state court Judge Howland Abramson dismissed the City of Philadelphias complaint 
against the defendants, saying the court lacked subject matter jurisdiction. 

The ruling in the Court of Common Pleas of Philadelphia County, First Judicial District of 
Pennsylvania noted that the Pennsylvania Supreme Court previously ruled that the city Tax Review 
Board has exclusive jUrisdiction over disputes concerning local tax liability in the City of 
Philadelphia. 

The ruling, dated May 31, makes no determination about the citys claim that the defendants 
allegedly violated Philadelphias Hotel Room Rental Tax by failing to pay owed taxes when they 
facilitate online hotel bookings using the merchant model. 

The City of Philadelphia filed its original complaint in July 2005. The defendants were Hotels.com, 
Hotwire.com, Cheaptickets, Cendant Travel Distribution Services Group, Expedia Inc., 
Lodging.com, Lowestfare.com, Maupintour Holding, Orbitz, Priceline.com, Site59, 
Travelocity.com, Travelweb and Travelnow. 

This court is troubled by the fact that it does not appear that the city has ever performed an audit, 
provided notice or attempted to collect the tax from defendants, other than by filing this instant 
lawsuit, Judge Abramson wrote in the May 31 ruling. 

Despite its artful pleading, what the city is actually seeking here is a declaration from this court 
that defendants owe the tax, the judges opinion said. Such an action is not permissible under 
Pennsylvania law, as it concerns a matter solely within the jurisdiction of the Tax Review Board. 

Meanwhile, two defendants, Orbitz and Cendant, recorded wins on several matters in a consumer 
class action complaint filed against them in the Circuit Court of Cook County, MI., County Dept., 
Chancery Division. 

In that case, Judge Mary Anne Mason on May 31 granted Orbitzs motion to dismiss a breach of 
contract allegation, one of the two counts brought by the plaintiffs. The judge also granted 
Cendants motion to dismiss Cendant as a defendant in the lawsuit. 

The plaintiffs consolidated class action complaint in Illinois, known as Orbitz Taxes and J:ees 
Litigation, had alleged that the defendants hotel practices constituted a breach of contraCt with 
COnsumers in that the defendants allegedly charged excessive taxes and fees in conjunction with 
net rate hotel bookings that didnt correspond to services rendered and that the fees were actually 
retained as hidden profits. 

ww.tJ'avelweekly.com/printaspx?id=B2704 
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Judge Masons order does not outline the grounds for her decisions. 

But in its motion to dismiss, Orbitz argued that the plaintiffs did not identify any specific contract 
clause that Orbitz allegedly breached, and that the plaintiffs committed a procedural error by not 
attaching a copy of the allegedly breached contract to the amended complaint. 

And, Cendant prevailed in its arguments that it should be dismissed as a defendant in the lawsuit, 
noting that Cendant and Orbitz are distinct legal entities, and that Cendants ownership or control 
of Orbitz alone does not render Cendant liable for the allegations against Orbitz. 

Cendant also argued that it should be dismissed from the suit because the plaintiffs improperly 
identified the company as Cendant Inc. and not Cendant Corp. 

Both the dismissal ofthe breach of contract claim and Cendants removal from the lawsuit were 
granted without leave to amend, meaning these issues cannot be raised again until this litigation 
is resolved. 

So, this consumer complaint, proceeds against Orbitz on one count, alleging that Orbitzs unfair 
and deceptive conduct violates the Illinois Consumer Fraud and Deceptive Business Practices 
Act. 

Defendants fail to disclose what portion of the taxes and fees charge is for taxes and what portion 
is for fees, the plaintiffs alleged in an amended complaint filed Feb. 14. What defendants do 
disclose is intentionally vague and intended to create the false impression that a charge is merely 
being passed on to the customer, and that the sum the customer is required to pay is being 
passed on to the applicable taxing authority or hotel. 

To contact reporter Dennis Schaal, send e-mail totVt.editorial@ntmllc.com. 

This page is protected by Copyright laws. Do Not Copy. Purchase Reprint 
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Suing OTAs a law practice niche 
By Nadine Godwin 

Cities do it. Counties do it. Now, states are doing it, too. Suing online travel agencies over hotel 
taxes, it seems, has become a national pastime. 

In each case, these government entities have sued one or more online travel agencies, arguing 
that the OTAs have failed to collect or remit the appropriate level of taxes on rooms sold when 
using the merchant business model. 

The suits seek not only to recover back taxes but also to ensure that, going forward, OTAs collect 
and remit taxes at higher levels. This type of litigation has become so popular and profitable that 
some law firms have developed entire practice divisions around it, aggressively soliciting 
business from tax districts around the country. 

This month, Florida raised the stakes considerably when it became the first state to go to court on 
the matter, filing suit against Expedia and Orbitz. 

Under the merchant model, the OTAs negotiate for hotel rooms at discounted net prices based on 
volume, then add their markups and sell the rooms. 

The crux of their dispute with tax authorities is that the OTAs remit taxes on the amount they pay 
the hotels for the rooms, not on the amount the consumer pays. Local governments contend that 
the OTAs should pay occupancy taxes based on the full retail rate paid by the consumer. 

Following some unfavorable court rulings, OTAs have abandoned the merchant model in some 
jurisdictions, shifting instead to far less lucrative commissioned sales in those destinations. In the 
end, however, the vast majority of their business is still done on the merchant model. 

But should Florida prevail in its suit, the OTAs would take a major hit, because they would be 
forced to sell hotel inventory throughout a top tourist state on a commission basi.s only. 

On the other hand, taxing authorities haven't won many decisions, and it remains to be seen if 
Florida will fare any better. 

The Interactive Travel Services Association, a trade group of OTAs, estimated there were 
"several dozen" similar lawsuits in the courts now, and more than 15 have been dismissed. 
Generally, the OTAs have prevailed, and when that does not happen, they have routinely 
appealed. 

At the federal level there have been six decisions, said rrSA spokesman Andrew Weinstein. The 
online agencies won five federal cases, which is important for precedent-setting purposes, he 
said. 

ww.travelweekly.com/printasp)(?id =206428 
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The single reversal occurred late last month when 173 Texas towns and cities, led by San Antonio, 
won a jury verdict of $20.6 million against 11 companies. However, the jury declined to impose 
punitive damages. 

Weinstein said the Texas decision would be appealed. 

"We believe the law is on our side," he said. "If a company is not a hotel, it shouldn't have to pay 
hotel taxes." 

He said it was a "pervasive myth" that the OTAs purchase blocks of hotel rooms for resale when 
employing the merchant business model. He said the OTAs "don't buy or manage inventory. They 
are strictly acting the role of intermediaries." 

Florida's attorney general, Bill McCollum, sued Expedia and Orbitz under the Florida Deceptive 
and Unfair Trade Practices Act, which provides that it is unlawful to engage in "unconscionable 
acts or practices, and unfair or deceptive acts or practices in the conduct of any trade or 
commerce." 

In the Circuit Court for Leon County, Fla., the attorney general argued that the defendants, in public 
filings at the Securities and Exchange Commission and elsewhere, admit they remit taxes based 
on the wholesale rate paid by the OTAs to the hoteliers rather than on the retail rate paid by the 
customer, "thereby depriving the state of Florida the millions of dollars in taxes to which it is 
entitled." 

The attorney general further argued that the state's 6% hotel tax was meant to be levied on the 
rate paid by the consumer, and he asserted that the defendants have "willfully engaged in 
unconscionable acts or practices and/or willfully committed acts or practices that offend 
established public policy." 

He asked the court to declare the defendants to be in violation of the Deceptive and Unfai r Trade 
Practices Act when they use the merchant model but don't collect "applicable taxes." 

Weinstein said Florida's court papers, like many others, erroneously claim that the OTAs 
purchase inventories of rooms. 

He said the state's press announcement also erroneously gave the impression that the OTAs 
were collecting taxes on the retail price but only remitting a portion of taxes owed to the state. 
Weinstein said this was another fallacy - that OTAs are collecting more taxes than they remit. 

Coincidentally, on the same day the state filed, six Florida counties joined the plaintiff ranks, filing 
suit against several OTAs. They, too, targeted the merchant model, but they took a different 
approach to the issues. 

Ed Dion, attorney for the plaintiffs, said his group had not expected the state to go to court. In any 
case, he said that the counties (Flagler, Lee, Leon, Manatee, Pinellas and Polk) were more 
focused on recovering back taxes from the defendants. 

Those defendants are the "Expedia defendants" (Expedia, Hotels.com, Hotwire and 
TraveINow.com), the "Orbitz defendants" (Orbitz and Trip Network, dba Cheap TIckets), the 
"Priceline defendants" (Priceline.com and Travelweb) and the "Travelocity defendants" (Sabre 
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Holdings and Travelocity.com). 

The six-county suit, also filed in Circuit Court in Leon County, asks the court to declare the OTAs 
"dealersR under state law, require them to register as dealers with the Florida Department of 
Revenue and require that they collect room taxes based on the retail prices. 

It also asked the court to declare that each defendant owes back taxes to the six counties based 
on the difference between rates collected on wholesale prices and rates that would have been 
collected on retail prices paid by consumers, without any statute of limitations. 

Finally, it asked the court to determine how much is owed to each county. 

When asked if OTAs have options for curtailing the endless string of repetitive lawsuits, Weinstein 
said that "new legislation is a possibility" to clarify how hotel room taxes should be calculated and 
collected. 

He said this would only be practical either at the state or federal levels, because there would be 
too manyjurisdictions to deal with at city and county levels. 

However, he added that it is "too ear1y to offer an outline of what a law might look like. It needs to 
be consistent and fair." 

This page is protected by Copyright laws. Do Not Copy. Purchase Reprint 

YAY.travelweekly.com/printaspx?id=206428 



9/10/12 Visitors bureau sues Internet hotel companies 

(Dnwi.com 

Visitors bureau sues Internet hotel companies 
Agency alleges online services keep as profits money labeled as room taxes 

JUNE 13,2006 12:00 PM • JOE CPRLSON JCPRLSON@NWIllMES.COM219.662.5339 

HAMMOND IFollowing the lead of organizations around the country, the lake County 
Convention and Visitors Bureau fired a federal class-action lawsuit Monday against Chicago
based Orbitz Inc. and a dozen other companies that sell hotel rooms over the Internel 

The visitors bureau and local hoteliers accuse the Internet companies of circumventing laws on 
lodging taxes and keeping as profits money that would otherwise go to local govemments and 
organizations. 

"Money that could go to herp the local communities isn't," said Mat Meadows, general manager 
of the Holiday Inn Express in MerrillviRe, during a news conference Monday at the U.S. 
Courthouse in Hammond, where the lawsuit was being filed. 

When travelers stay overnight in Lake County, they pay a hotel tax of 5 percent of the cost of the 
room, more than half ofwhich goes to the visitors bureau to promote region tourism. The rest 
goes to local towns, cities and nonprofit groups. 

"I want to emphasize that we're doing this on behalfof all the entities" that receive hotel taxes, 
said Speros Batistatos, president/chief executive officerof the lake County bureau. "Any 
money collected will be deposited into a fund and distributed to all the organizations." 

It was not clear precisely how much tax revenue was being lost through the alleged practices, 
partly because the Internet companies don't voluntarily disclose that information. But it's 
probably several hundred thousand dollars in the past several years, Batistatos said. 

According to the lawsuit, the Internet companies buy hotel rooms at wholesale prices and pay 
the 5 percent tax on that lower price. 

Then the companies mark up room costs to near retail prices and resell them over the Internet. 
But while they charge consumers for "taxes" on the retail rate, they actually only pay taxes on 
the lower wholesale rates, the lawsuit says. 

"They're not only marking up the rooms, they're marking up the taxes and getting the profits on 
both," Batistatos said. 

Batistatos and others said the suit was not "about money:' but rather creating a "level playing 
field" where the new Web sites must compete under the same tax requirements as traditional 
travel agents and the hotels themselves. 

The companies being sued are: Orbitz, Travelocity, Expedia, Priceline, Hoters.com, Hotwire 
Inc•• Cheap licke~ Inc., Cendant Travel Distribution Services Group, Internetwork Publishing 

nwitimes.com/newS/lacaV.•./artide_lfae4bfe-1141-S73f.923S-6eSe06Sle307.html?print=tnJe&cid=print 1/2 
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Corp., Lowestfare.com, Maupintour Holding, Site 59.com, Travelweb LLC, Travelnow.com and 
Onetravel Inc. 

The city of Chicago filed a similar suit seeking to recover lost taxes, as have the cities of San 
Antonio, Los Angeles, San Diego, Philadelphia and Atlanta. 

Art Sackler, executive director of the Interactive Travel Services Association, said when some 
of the big city suits were filed in May that the governments misunderstand the role and 
responsibility of the companies and the laws governing the transactions. 

The companies do not buy and resell rooms, he said. Rather, they negotiate a lower price 
based on the value of the service they then provide, creating a marketplace for consumers to 
find hotel rooms, he said. The markup is a service fee, he said. 

So hotels are paying the appropriate taxes, and none should be collected from Internet 
companies, Sackler said. 

Jeanenne Diefendorf, spokeswoman for Chicago-based Orbitz, was not available for comment 
Monday night. 

Attempts to contact the companies mentioned in the suit were not successful Monday night. 

-The Associated Press contributed to this report. 
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Hotel tax lawsuit grinds on 
Judge refuses to toss out suit against Internet-based reservation companies 

AUGUST 04.2008 12:00 IW. • JOE CARLSON JCARLSON@NWITIMES.COM 219.933.3364 

HAMMOND IA federal judge this month refused to toss out a class-action lawsuit that a local 
tourism bureau filed against a group of online hotel reservation giants. 

The decision means the Lake County Convention and Visitors Bureau case will remain among 
a large but shrinking number of similar lawsuits that have been filed against the Intemet-based 
hotel reservation industry by communities across the nation. 

The Lake County bureau and others in similar suits argue the online reservation companies are 
not paying enough in innkeeper taxes. 

Art Sackler. executive director of the Interactive Travel Services Association, said the 
communities are misreading the law and wasting money on lawyers' fees that could be going to 
promoting tourism. 

Of the three-dozen cases filed across the nation, Sackler said none have resulted in judgments 
against the industry. About a dozen have been tossed out of court 

The Lake County tourism bureau filed its lawsuit about two years ago against companies 
including Travelocity.com, Orbitz.com. Hotels.com, Expedia.com and others for allegedly not 
taxing their own profits. 

Lake County charges a 5 percent innkeeper tax on the cost of hotel rooms. About halfof the 
money goes to the tourism bureau, while the rest goes to local communities and nonprofit 
organizations. 

The tourism bureau's lawsuit alleges the Web sites only apply the tax to the original cost of the 
room and not to the hidden fees they add to the cost ofthe reservation. 

The companies deny the allegations and asked U.S. District Judge Joseph Van Bokkelen to 
throw out the case for failing to state any claim under which the Lake County bureau is entitled 
to relief. Van Bokkelen denied the request July 14, keeping the case alive in Hammond federal 
court 

Sackler said the laws on the books today do not include the fees as a cost of the hotel room. 

"It's a fee for providing a service ofbooking your hotel room," Sackler said. "But irs not for the 
hotel room. It's for the booking." 

Lake County tourism bureau President and CEO Speros Batistatos disagreed. 

liThe markup on the room is a taxable event That is the crux of this lawsuit," Batistatos said. 
nwromes.ccmlnews/focaV.../arlicle_b390acaS·d1ca-52bf-bb74-30d746ae76fl.html?print=tnle&cid=print 112 
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Federal judge tosses tourism bureau's suit against Web 
sites 
Convention official vows to continue to pursue hotel-motel taxes 

MARCH 31,2010 12:05 AM • BYDAN HINKEL-DAN.HINKEL@NWI.COM.(219)852-4317 

HAMMOND IA federal judge has thrown out the Lake County tourism bureau's lawsuit against 
a group of online hotel reservation giants. 

Hammond federal Judge Joseph Van Bokkelen ruled Tuesday that the former Lake County 
Convention and Visitors Bureau, now the South Shore Convention and Visitors Authority, was 
obligated to exhaust administrative options to collect unpaid innkeeper taxes before suing the 
operators of Web sites such as Travelocity.com, Orbitz.com, Hotels.com and Expedia.com. 
Van Bokkelen dismissed the 2006 lawsuit. Lawyers for the tourism bureau had argued the 
bureau should not be required to exhaust the administrative remedies. 

Visitors authority President and CEO Speros Batistatos said the agency will continue to 
"vigorously pursue" the unpaid taxes. He said the Web sites are obligated to pay Lake 
County's 5 percent room tax under Indiana law. 

"rm a bit shocked," Batistatos said. 

"It's always been our belief that our statute is remarkably clear in what parties are responsible 
for paying Lake County's hotel-motel tax." 

Attorney David Saks, who represents the defendants, called Van Bokkelen's ruling a victory. 

Lake County charges a 5 percent innkeeper tax on the cost of hotel rooms. The money is split 
between the toul;sm bureau, local municipalities and nonprofit organizations. The tourism 
bureau's lawsuit, which was similar to other suits against the Web sites, alleged the Web sites 
only applied the tax to the original cost of the room and not to the hidden fees they added to the 
cost of the reservation. 
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Ever-present booking sites coming under fire 
NOVEMBER 20, 2011 12:00 AM • BY PREETI UPADHYAYA MED ILL NEWS SERVICE 

If you've stayed at a hotel anytime over the past decade, chances are good you booked your 
room online, probably on a hotel booking site such as Expedia.com or Orbitz.com. 

Hotel booking sites have become increasingly popular in the past few years, and have been 
instrumental in helping recession-squeezed hotels fill their vacant rooms. 

As a weak economy continues to pressure leisure and business travel, hotels, figuring irs 
better than letting rooms sit empty and generate no money, use online booking sites to pull in 
customers at discounted rates. 

Hotel operators are happy to employ booking sites as "ballast" when they anticipate a big 
supply ofempty rooms, said Ric Mandigo, a senior consultant at the hospitality consulting firm 
TR Mandigo Co. But in truth, he says, the two groups have a "Iovelhate relationship" that's more 
often hate than love. 

The problem? As consumers grow accustomed to using the discount sites, they tend to bypass 
hotels' own online booking sites. And that can pressure hotel profit margins during high
occupancy periods. 

Ultimately, the discount sites and the hotel operators need each other. But even as they seek a 
balanced business model that suits both sides' interests, online booking sites face growing 
turbulence on a different front: legal tussles with local governments hungry for tax revenues. 

Across the U.S., hundreds of communities have filed lawsuits against online travel sites 
claiming that they have failed to pay sufficient taxes on hotel rooms. 

The lawsuits boil down to the fact that online booking sites buy rooms at a low wholesale rate 
from hotels and sell them to customers at higher. but stiR discounted, prices, says Joe 
Mcinerney, CEO and president of the American Hotel and Lodging Association. The sites only 
pay taxes on the wholesale rate they paid for the rooms, even though they are collecting hotel 
taxes on the higher prices they charge theIr retail customers, he contends. 

The difference in room rates can be up to 30 percent, and local communities are especially in 
need of the taxes on that difference now. 

The legal dispute is complicated. but at bottom it involves the way hotel taxes - a key revenue 
driver for many communities - should be calculated. For hotel owners, the process is 
straightforward: laws most states require hotels to separately spell out hotel occupancy taxes 
on a transaction document with the customer, and to pay taxes on whatever price they charge 
the customer for the room. 

But online travel companies, critics say, pay hotel taxes on the wholesale price they pay to the 
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hotel for a room. Steve Wolens, a lawyer with the law finn of McKool Smith in Dallas, said the 
govemments filing the suits have prevailed by and large in most efthe cases. 

A report released by McKoel Smith says that as of October, the finn has litigated more than 40 
lawsuits and administrative actions that have been brought across the country against online 
travel companies for failing to pay hotel taxes, a practice the firm calls "shortMsheeting the 
govemment." According to the report, the score so far is 29 to 9 in favor of the govemments. 

Online travel companies have consistentfy denied any wrongdoing in these cases. In a recent 
case in which the ViHage of Rosemont in Illinois sued a group of seven travel companies for tax 
underpayment, for example, the defendants argued that the state hotel tax is not applicable to 
the fees they charged because "such charges are for services, not the use of property." 

In thair response, the travel companies also argued that the nlinois hotel tax "violates the 
Internet Tax Freedom Act, which prohibits a state from enacting a discriminatory tax on 
electronic commerce." 

Nevertheless, the judge in the case ruled last month that the online travel companies must pay 
taxes on the fees charged to customers. 

nwitlmes.com/business/lDc:aV•../article_38f4dl29-09f3-S927-a4lf-aa29flcl8dfe.htmf?print:true&cld=p... 2/2 
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I. Background 

Online travel companies are involved in similar litigation all across the country. The online 
travel companies argue that sales tax and local innkeepers tax on hotel rooms should be remitted 
based on the amount a hotel receives for a room rather than the amount that a customer pays for 
a room. Essentially, the online travel companies want sales tax to apply to the wholesale room 
rate rather than the retail price. 

A. Who are OTCs? 

1. BriefHistory ofOTCs: 

(1) Expedia was launched by Microsoft in 1996 and later spun offas a 
publicly traded company. 

(2) Priceline was the brainchild of a venture capitalist and digital 
entrepreneur, launched in 1998 before it was sold off to a Hong Kong 
investment conglomerate. 

(3) Travelocity was started in 1996 by Sabre Holdings, otherwise 
known as the original (1978) electronic reservation system by American 
Airlines. 

(4) Orbitz was started by a partnership of five airlines (United Airlines 
Inc., Delta Airlines Inc., Continental Airlines Inc., Northwest Airlines 
Corp., and, later, American Airlines) in 2001. Orbitz branched out to 
include hotel rooms in 2002. 

*** The information in this presentation and the written materials contained herein are for 
INFORMATIONAL PURPOSES ONLY and do not constitute legal advice. *** 



2. Affiliations and Connections - many, if not all, of the smaller OTCs are 
subsidiaries of the larger companies. But even unrelated OTCs have joined 
together in a "Joint Defense Agreement." 

B. OTC Tax Planning - As early as 2001, OTCs decided to only remit tax based on their 
secret wholesale room rates, while declaring the difference between the tax on the 
wholesale rate and the tax on the retail rate to be OTC profit. 

1. December 2001 email from an Expedia executive explained: "As a company, 
this will add between $2-3 million in our net profit (bottom line) next quarter." 

2. After reviewing some 26,000 internal Expedia documents, Georgia's special 
master explained: "Expedia gambled on not paying the taxes by deliberately 
bundling the line item charges into 'taxes and fees'; by engaging in an aggressive 
legal defense with other OTCs to specifically hold out from disclosing any of its 
insider tax data unless absolutely forced to; by engaging in a massive lobbying 
effort to try to get local legislators and tax commissioners to buy into their 
semantic fiction that OTCs are not entities that sell hotel rooms." 

II. lUustration ofTax on the Wholesale Room Rate Versus Tax on the Retail Room Rate 

Hotelwebsite: 

$139.00 Retail room charge to consumer 
+ 18.07 Taxes (at 13%)
 
$157.07 Total cost to consumer
 

Expedia website: 

$111.20 Expedia's "wholesale" room cost (assuming 25% Expedia mark up) 
+ 27.80 Expedia's 25% mark-up
 
$139.00 Expedia's room charge shown to consumer
 
+ 18.84 Expedia's "Taxes and Service Fees" shown to consumer
 
$157.84 Total cost to consumer
 

*Expedia pays $14.46 in taxes on the room (13 percent of the $111.20 wholesale cost), or 
$3.611ess than the $18.07 it would pay if it paid tax on the room's full retail cost. This $3.61 
is retained by Expedia in addition to the $27.80 Expedia receives through its wholesale-to
retail markup. 
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III. Description ofDollars at Issue 

A. Estimations ofTax Revenue Lost - $276 to $396 million in hotel tax revenue is lost 
each year due to the OTCs' practice of taxing the "wholesale" room rate instead of the 
retail room rate. 

1. Florida tax officials have estimated the underpaid bed taxes in Florida at $146 
million since 2000. 

2. North Carolina legislative research indicates $6 to $8 million each year in 
additional revenue from its 2011 legislation on this issue. 

3. New York City estimates that NY's 2010 legislation on this issue will 
generate upwards of$20 million annually in additional tax revenue. 

4. The California state policy update for 2010 estimated OTC tax losses to 
California cities ofnearly $100 million annually. 

(1) Anaheim assessed more than $21 million against eleven OTCs. 

(2) San Francisco assessed more than $30 million against several 
OTCs. 
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B. Return on Tourism Taxes - Many, if not all, jurisdictions reinvest tourism taxes like 
local innkeepers' taxes in tourism. 

1. In Louisiana, every dollar invested in tourism advertising returns $17 in tax 
revenue 

2. The Ohio Department ofDevelopment's Tourism Division's "Too Much Fun 
for Just One Day" paid marketing campaign resulted in a 13-to-one return on 
investment. That means a return of $13 in state and local taxes for every $1 
invested in tourism marketing, officials say. 

3. The City ofPhiladelphia received an additional $6 in state taxes and $5 in 
local municipal taxes for every single tax dollar spent on tourism advertising for a 
return ofll:1. 

4. In Connecticut, every dollar spent to promote tourism brings $9.30 in tax 
revenue. 

5. In Texas, the state tourism advertising budget is fully funded by hotel taxes, 
and every $1 spent to advertise out of state brings back $7 in revenues. 

6. Virginia's government estimates that every $1 invested in tourism marketing, 
brings $5 back to the state in tax revenue alone. 

7. Michigan estimates that it gets just less than $3 in taxes for each $1 of 
marketing. 

8. In Seattle, the Chamber of Commerce has recognized that every dollar spent 
on tourism is an investment in the community, and the Downtown Seattle 
Association explained further that tourism dollars mean "more local jobs here at 
home." 

IV. Litigation Update 

A. In Summary - Altogether, there have been more than 70 cases on this issue. Most of 
these are either currently on appeal, or they are still at the trial level. 

1. Contrary to the claims of the Interactive Travel Services Association, which is 
effectively another name for the OTCs, state and local jurisdictions have won 
more substantial victories on the merits. 

(1) Both the Georgia Supreme Court and the South Carolina Supreme 
Court have examined the merits and decided in favor of state and local 
taxing jurisdiction, explaining that OTCs owe tax on the retail room rate. 

(2) Only federal district courts and two federal circuit courts have 
decided against the tax. More importantly, all of those decisions are 
expressly limited to the specific language of the local ordinance or statute. 
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2. Sixteen cases have been dismissed for procedural reasons, such as failure to 
exhaust administrative remedies, denial ofclass certification, and lack of 
standing. 

3. At least five cases have been dismissed without prejudice. 

4. At least ten cases have settled. 

~ Substantial Victories 

1. The Georgia Supreme Court decided that OTCs are not operators or 
furnishers, but as 3rd party collectors, the OTCs must collect the whole amount of 
tax on the retail price. Moreover, the Georgia Supreme Court recognized that in 
Expedia's contracts with hotels, Expedia agreed to pay all applicable taxes. 

2. The South Carolina Supreme Court decided that OTCs are "engaged ... in the 
business offurnishing accommodations to transients for consideration." Further, 
it found the tax constitutional and specified that the OTCs are required to remit. 

3. A Texas jury found that OTCs controlled hotels and awarded a $20.6 million 
verdict against OTCs. 

4. A federal district court in Washington State awarded $184 million in a 
nationwide class action against Expedia for breach of contract and violations of 
the Washington Consumer Protection Act ("CPA") arising from Expedia's 
assessment of bundled "Tax Recovery Charges" and "Service Fees." 

C. Dollars Awarded in Litigation 

1. Washington State Court awarded $184 million against Expedia -- the largest 
consumer class action judgment in the State's history. 

2. San Antonio, Texas won a $20 million verdict. 

3. Trave1scape, a subsidiary ofExpedia, was ordered to pay $6.3 million in back 
sales tax revenue to South Carolina. 

4. The Georgia Supreme Court's decision in favor of Atlanta could result in as 
much as $6 million annually. 

D. Limitations ofParticular Ordinances 

1. Florida Circuit Court decided that the OTCs were not taxable as the Orange 
County ordinance now reads. 

2. 6th Circuit affirmed the federal district court in Kentucky's decision that OTCs 
were not "like or similar accommodations businesses" as required by Louisville's 
ordinance. 
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3. Federal district court in New Mexico decided that OTCs were not "vendors" 
as required by the City ofGallop's ordinance. 7 However, the 6th Circuit decided 
that even though OTCs were not ''vendors'' under Ohio law, the OTCs were liable 
for collected, unremitted taxes. 

4. 4th Circuit affirmed the federal district court in North Carolina's decision that 
OTCs were not "retailers" as described by North Carolina's prior statute. 

5. Federal district court in Texas decided that the City ofOrange's ordinance 
only applied to consideration paid to a motel or hotel. 

E. Statutory Language 

1. Courts have reached different conclusions regarding the interpretation ofthe 
applicable statute or ordinance, including terms such as: "hotel operator," 
"vendor," "like or similar accommodations businesses," and "retailers." 

2. OTCs argue that words in their SEC filings like "buy," "sell," or "provide" 
rooms were not intended to mean "buy," "sell," or "provide" for tax purposes. 
Rather, OTCs contend that these are merely "industry tenus" that refer to 
something else. 

F. Pages from the OTC Playbook 

1. Joint Defense Agreement - Georgia's special master described the Joint 
Defense Agreement between the OTCs: "required the parties to cloak' ...any and 
all information or documents, including but not limited to discussion, 
conferences, phone calls, e-mails, memos, correspondence, memoranda oflaw, 
debriefing memoranda, factual summaries, interviews, transcript digests, analyses, 
appraisals and other materials or communications related to or concerning the 
Issue ... ' as confidential, protected from disclosure to any third party by the 
common interest privilege, joint-defense privilege, the clients' attorney-client 
privilege, the work product doctrine and all other applicable privileges and 
immunities." .The special master found that the OTCs' joint defense agreement 
"demonstrates a conscious and deliberate effort to avoid the payment of its full 
measure ofoccupancy taxes, in violation of state and local law." 

2. Legislation - OTCs have been aggressively lobbying for a federal bill they 
have entitled the "Internet Travel Tax Fairness Act." This bill would make OTCs 
immune to taxes on hotel rooms, in spite of any state statutes or local ordinances. 
The American Hotel & Lodging Association has joined with the National League 
ofCities and several other groups, including the Federation ofTax Administrators 
to strongly oppose the OTCs' draft bill. 

3. Removing Listings - San Francisco, California; Columbus, Georgia; and 
Baltimore, Maryland have been removed from OTC listings. 
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4. Settlement -At least $8,895,000 has been disclosed as paid in settlement of 
these aTC cases. 

(l) After the Florida Department ofRevenue joined the OTC 
litigation, OTCs settled with Florida counties for $6.5 Million to Monroe 
County, Florida and $655,000 to Brevard County, Florida. 

(2) After Colutllbus, Georgia's victory on the merits in the Georgia 
Supreme Cour4 Orbitz settled with Columbus for $450,000. 

(3) At least three cases have settled in Maryland., whose law 
specifically holds persons other than hotel operators liable. OTCs settled 
with Worchester County and the city ofBaltimore for undisclosed 
amounts, and Baltimore County received $390.000 in settlement. 

(4) .After the South Carolina Department ofRevenue joined the OTC 
litigation, OTCs settled with three South Carolina cities and towns. The 
City of North Myrtle Beach received $192,600; the Town ofMount 
Pleasant received $50,400; and Charleston received $657,000. 
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D. N.M., 2:G7-<V- X	 orcs are DOlll'yClldolS." No tax on OYC-s total charges. 314120n 
00644-lEC-RLP Also, OTCs were DOt proven 10 be trustees of unpaid ,... 
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Jury finds orcs coDIroIlc:d hotels. S20.6 mimoD vc:n::Iict 
l1811instOTC:.1. 

Unambiguow ordWance cl.early imposed tax on 3/1412011 
lXIuslllerariOD. paid to a motel or hotel. Court found lhat Il: 
city did DOt alI~~ .llfIioi=ttitcllil. 
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Alabama 
City ofBinningham v. Orbitz, Inc., et aI. 
Jefferson County Cir. Ct) 

A1aska* 
ArIzona 
Arkansas 

Pine BluffAdver. & Promotion Comm'n v. 
Hotels.com rJefferRon Cir. Ct.' 
City ofFayetteville v. Hotels.com (Wash. 
Countv Cir. Ct.' 

California* • • • • • 
City ofAnaheim v. Expedia, et al. (Cal. 
SuneriorCt) • 
City of Oakland v. Hotels.com, et aI. (N.D. 
Call • • 

Colorado 
Connecticut** 
lDelaware** 
District or Columbia • 

District ofColumbia v. Expedia, et al. (D.C. 
Sunerior Ct.. 

Florida • • • • • • • 
County ofMomoe v. Priceline.com (S.D. 
Fla,) • • • • 
City ofJacksonville v. Hotels.com (Fla. 

Duval Countv' 

Brevard County v. Priceline.com (M.D. Fla.) 

Gannon v. Hotels.com (Fla. Palm County) 

Orbitz v. Broward County (Fla. Leon 

Countv' 
State ofFlorida v. Expedia, Orbitz (Fla. Leon 
County, 
County ofLeon v. Hotels.com (Fla. Leon 

Countv' • • 
Orange County v. Expedia, Orbitz (Fla. Cir. 

Ct' 
• 

Osceola County v. Expedia, et al. (Fla. Leon 

Cnuntv' 
Miami Dade County v. lntemetwnrk Publ'g 
Corp. d/b/a lodging.com (pia. Miami-Dade 

I"n",,'..' 
Hotwire, Inc. ct aI. v. Miami-Dade Cnunty 

IIF1a. Leon Countv) 
Gearuia • • • • • • 

City ofAtlanta v. Hotels.cnm, et aI. (Ga.) • 
l~tvofC~umb~v.Exoema(Ga.) • 
City ofColumbus v. Hotels.com (Ga.) • 
City ofColumb~ v. Orbitz (M.D. Ga.) • • 
City of Rome v. Hotels.com, et aI. (ND. Ga.) • • 

Hawaii·· 
IExnedia v. State ofHawall (Trial Ct.) 

Dllnois • • • • • 
City ofRosemont v. Priceline.com (N.D. ilL) 

City ofChicago v. Hotels.com (Cook County 

Ct· 
City of Fairview Heights v. Orbitz, et aI. 
IrS.D. TIn • • • • • 

Indiana • • • 
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Travelocity v. Ind. Dep't of Revenue (Ind. 
TaxCt) 
Priceline.com v. Ind. Dep't ofRevenue (Ind. 
TaxCt) 
Orbitz v. Ind. Dep't ofRevenue (Ind. Tax 
Ct.) 
Travelscape v. Ind. Dep't ofRevenue (Ind. 
TaxCtl 
Hotwire v. Ind. Dep't ofRevenue (Ind. Tax 
Ct.) 
Hotels.com v. Ind, Dep't ofRevenue (Ind. 
TaxCt.) 
Marshall County v. Hotels.eom (N.D. Ind.) 

Lake County Convention & Visitors Bureau 
v. Hotels.com (N.D. Ind.) • • • 

Kansas 
Kentuckv • • 

City ofBowling Green v. Hotels.com. et a!. 
IlWarren Cir. CD • • 
Louisville/Jefferson County Metro Gov't v. 
Hotels.com (6th Cid • 

Louisiana 

Maine"" 
Marvland • 

Montgomery: County v. Priceline.com, et al. 
Im.D.Md.) . 
County Comm'rs ofWoreester County v. 
Priceline.com • 
Mayor & City Council ofBaltimore v. 
Priceline.com et al. £N.D. Md.) • 
Baltimore County v. Priceline.com, et aI. 

Mauaclmsetts 
Miclili!an 

County of Genesee, et al. v. Hotels.com, et 
al. (Mich. Inl!ham County Cir. Ct) 

Minnesota 
IMinnesota v. Hotels.com 

Missouri • 
City ofBranson v. Hotels.com, et aI. (Mo. 
Greene Counfv Cir. Ct.) 
City ofJefferson v. Hotels.com, et al (Mo. 
Cole County Cir. Ct.) 
St. Louis County v. Prestige Travel, et aI. (St. 
Louis County Cir. CO 

Montana 
Nevada" 
New Hamnshire"* 
New Jersev 

Township ofLyndhurst v. Priceline.com (3d 
Cir,) 

New Me:lico • 
City ofGallup v. Hotels.com. et a!. (D. 
N.M.) • 

New York • • • • 
County ofNassau v. Hotels.com (2d Cir.) • • • 
Expedia, et al. v. N.Y.C. Dep't ofFin., et aI. 
1(N.Y.Ann.Div.) 
Chiste v. Hotels.com (S.D. N.Y.) 

North Carolina • • • • 
IPittCountv v. Hotels.com, el aL (4th Cir.) • 
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Orbilz, et a!. v. Hoyle, N.C., N.C. Dept' of 
Revenue Durham County 
County ofWake, et aI. v. Hotels.com, et aI. 
iN.C. Wake County) 

Ohio 

• 
• • 

• 
• 

• 
• • 

Hamilton County, et a!. v. Hotels.com (N.D. 
Ohio) 
City ofColumbus v.Hotels.com (6th Cir.) • • 
City ofFindlay v. Hotels.com, et a1. (6th 
Cir.) • • • • 

Oklahoma 
PennsJvvama • • • 

County of Lawrence v. Hotels.com, et a1. 
1£W.D.Pa.) 
City ofPbiladelphia v. Hotels.com, et aI. (pa. 
Philadelnhia County) • • • 
Cumberland County v. Hotels.com, et a1. (Pa. 
Cumberland County) 

South Carolina • • • • • • 
Horry COImty v. Hotels.com, et aI. (S.C. 
Horrv Countv) • 
City ofMyrtle Beach v. Hotels.com, et al. 
Irs.c. Horrv County) 
City ofNorth Myrtle Beach v. Hotels.com 
1m. S.C') • • 
Town ofMount Pleasant v. Hotels.com, et al. 
D.S.C.) 

Town ofHilton Head Island v. Hotels.com, e 
a1. • 
Charleston v. Hotels.com 10. S.C.) • • • • 
Travelscape v. S.C. Dep't ofRevenue (S.C.) • • 

Tennessee • • 
I~: ofGoodlettsville v. Priceline.com, et al. 

.0. Tenn.) 
Texas 

• 
• 

• 
• 

City ofSan Antonio v. Hotels.com, et a!. 
£W.O. Tex.1 • 
City ofOrange v. Hotels.com, et al. (E.D. 
Tex.) • 
City ofHouston v. Hotels.com, et aI. (Tex. 
Ano.) 

Vfr2lnla • 
Washim!ton 

In re Expedia Hotel Taxes & Fee Litig. 
I/W.D. Wash.) 
City ofBellingbam v. Hotels.eom, et aI. 
I£W.D. Wash.) 

West Virl!inia 
Wisconsin 

City ofMadison v. Expedia, et aI. (Wis. 
Dane Countv Cir. Ct) 

Wyoming 
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• What is a Zapper? 
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Historical View of Skimming 

Many cash businesses have always been engaged in 
some form of cheating (skimming) from the receipts 
of the business - typical strategies included: 

• Not entering all the transactions into their cash 
register or point of sale system 

• Not recording all the transactions in their accounting 
system (two sets of books) 

• Entering all the transactions into both sy,stems, but
 
simply filing false reports with the tax authorities
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Times Have Changed 

• As technology has evolved, so have the methods 
used by businesses to hide sales information 

• In the mid 1990's, software became available that 
would "zap" sales transactions from electronic cash 
registers or point of sale (POS) systems 

• This enables businesses to hide cash transactions 
more easily - and it makes it almost impossible to 
be found by State Tax Auditors 
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Wh~t is a Zapper? 

A computer function or electronic component that 
facilitates tax evasion by altering or erasing sales 
transactions in electronic cash registers or point of 
sale systems, as well as the bills generated 

Example of Electronic Cash Register Component 
'f~;"'''''''i -"".1,.' .~ ..,.,c..:-.-_ i ,:t;:,' .-il,.;,,· _~,," ....,' :'L.. .'.' , __ "i.' , ;. ,.,.:,;,,, ... r;.,, >."·:6', ..\"'1_""" 
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What is a Zapper?
 

• Zapper software can be loaded onto memory sticks, removable 
CDs, or even accessed through a link on the internet 

• The software typically creates two sets of books -	 one accurate 
set for the owner (so they know merchandise is not being stolen 
by employees) and one set for the tax authority 

• Owner avoids sales tax on the deleted receipts, while keeping the 
sales taxes collected from consumers and also avoids income tax 

• Cash based businesses are purported to be the highest users of 
zapper software (restaurants, bars, convenience stores, etc.) 

• Receipts are renumbered making the zapping extremely different 
to trace 

'leG. CGI Proprietary and Confidential 7 



Are zappers being used here? 

• Examples of zappers detected in the US: 
• Connecticut - $17 million by a grocery store 

• IRS Income Tax Audit 

• Michigan - $20 million by a restaurant chain 
• Sister-in-law informed CIA 

• Ohio - $3 million by a restaurant chain (one IN location) 
• FBI, Joint Terrorism Task Force, Homeland Security 

• New York Sting -	 70% of ECR/POS salespeople tried 
selling zapper software with ECR/POS system 

• 275 cases in Quebec 

~CC;I CGI Proprietary and Confidential 8 



Agenda 

• Historical View of Skimming 
• What is a Zapper? 
• CGI's Solution for Revenu Quebec 

• $160 Million Results for Revenu Quebec
 
• Legislative Issues to Consider 
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CGI's Solution in Quebec 

Quebec determined that the solution needed to be: 
• Independent of Point-of-Sale (POS) system developers 

and Electronic Cash Register (ECR) manufacturers, as 
they believe that some were involved in the design and 
distribution of zapper software 

• Make restaurant owners aware of risk of being caught 

• Transactions had to be automatically and securely sent to 
the Tax Authority, since experience shows that individuals 
and businesses report what they know the tax authority 
receives electronically 

~CCiI CGI Proprietary and Confidential 10 



Solution Overview 

Chosen solution:	 Four additional measures essential to the 
effectiveness 

Requirement to ·J~!fr.~!' YC~aj~iJ~· ··;:"!~son . 
submit an invoice from a sales Inspection the importance 
to the customer recording module team of leaving with 

(SRM) the invoice 
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Sales Recording Module (SRM)
 

The Sales Recording Module (SRM) is an ultra-secure 
microcomputer that plugs into the ECR/POS and a receipt 
printer. The SRM: 

•	 Records sales in its secure memory 

• Transmits sales information required to print bills bearing a 2D
 
barcode and a unique digital signature
 

• Creates uniform accounting records for those businesses with the 
SRM installed (stores up to 7 years of data) 

•	 Produces sales summary reports that can be sent to Tax Authorities 
at regular intervals and used by business owner for record keeping 

• Collects data from those businesses that can be stored in a central 
database and analyzed for possible tax evasion 

•	 Enables Tax Authorities to perform automated audit process 

•	 Combats both Zappers and more traditional skimming efforts 

E:I CGI CGI Proprietary and Confidential 12 



Data Flow
 

Point-of-sale 
(POS) system 
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SRM 

Receipt printer 

Cash register 

Hand-held 
computer 
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People report accurately when they know the 
Government knows the information already 

US Government Accountability Office (GAO) 
•	 Reports that 97% of taxpayers subject to withholding, timely 

report their taxes 
• Taxpayers not subject to withholding (contractors) only 

report 83% of their income 
• Voluntary compliance will increase significantly if businesses 

know that the Government has electronic record of their 
sales 

~CGI CGI Proprietary and Confidential 14 



Agenda 

• Historical View of Skimming 

• What is a Zapper? 

• CGI's Solution for Revenu Quebec 

• $160 Million Results for Revenu Quebec
 

• Legislative Issues to Consider 
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•	 In 14 months, 30,000 SRM's were installed in 18,000 
restau rants 

• As a point of comparison, The National Restaurant 
Association says as of 2010, there were 10,875 restaurants 
and $8.8 billion in sales in Indiana 

•	 2011, -12, the Quebec government recovered $160 million 
• Extrapolate to Indiana: $35-$58 million annually from sales 

tax alone (restaurants only) 

• By 2018-19, Quebec estimates that they will have recovered 
$2.4 billion in additional consumption and income taxes 
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• What is a Zapper? 
• CGI's Solution for Revenu Quebec 
• $160 Million Results for Revenu Quebec
 
• Legislative Issues to Consider 
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Many states have laws that makes it illegal to 
possess a zapper: 

• Connecticut 
• Georgia 
• Louisiana f'f[\ I

" ," ....../.,• Maine "T';'" -;/.. ..' . J'" . 
i " .' ~: ", 

• Michigan 
• Oklahoma 

• Utah 
• West Virginia 

• Indiana (HB1337 introduced) 
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While these laws are a positive step, there is no 
evidence that they sway a business from using a 
zapper, since they are inherently illegal to begin with. 

Legislation required for CGI SRM solution: 
• Mandate requiring use of a SRM 

.Legislation recommended for CGI SRM solution: 
• Penalties and/or fines for bypassing the SRM 
• Requirements for submitting transactional information to 

tax agency 
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•	 Pilot Options 
•	 Include the SRM as part of an audit 

•	 Install SRM during initial taxpayer visit and record the data for six 
months prior to conducting audit 

•	 Require select number of "bad actors" to use SRM 
• Taxpayers that owe over a certain amount 
• Taxpayer that are consistently late in filing/paying 
•	 Estimated revenue of $2.1 - $6.4 million per year 

~CGI CGI Proprietary and Confidential 20 
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Benefits of a pilot 
• Low Risk 
• Low Cost 
• Benefits would far exceed costs 
• Minimal intrusion on taxpayers 
• Increase in voluntary compliance 
• Prove the magnitude of the problem for possible.

expansion 
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Using modem technology 
to zap the tax zappers 

This issue paper describes the 
zapper problem, the CGI solution 
for the Province of Quebec and 
legislative considerations for 
states and provinces. 

During its first year of 
implementation of the CGI 
solution, the Province ofQuebec 
has reported collecting an 
additional $160 million of tax. 

Executive summary 
As tax evaders become more advanced in methods for skimming cash receipts, 
governmental tax agencies must become equally advanced in changing taxpayer 
behavior to increase compliance. One of the most sophisticated systemic problems 
facing tax agencies today is retailers hiding a significant amount of cash transac
tions to evade both sales and income taxes. Historically, such skimming was a very 
manual process, and mostly took the form of a cashier (or business owner) simply 
not entering all sales transactions into the cash register and/or recording some cash 
transactions outside of the company's standard accounting system. Cash transac
tions are typically the target of skimming because credit card transactions are much 
easier to detect and trace since they are electronically recorded by the financial 
institutions and therefore auditable. 

As technology has evolved, so have the methods used by retailers to hide sales 
information. In the mid 1990's, software became available that would erase sales 
transactions from electronic cash registers (ECR) or point of sale (POS) systems. 
This software is commonly referred to as a "zapper." Zappers access the system 
and modify the sales records to make it appear as though fewer transactions have 
actually taken place. Zappers can be loaded onto memory sticks, removable CDs, 
or even accessed through a link on the Internet. The zapper software can also 
produce two sets of books so that the owner can have one set of accurate books 
to ensure that their employees are not stealing cash or inventory and one set of 
adjusted books for tax purposes. 

This sophisticated software is costing governments millions of dollars annually in 
lost sales and income taxes. The automated software is not only fast and easy 
to use, but it is also extremely hard to detect. In as little time as it takes to press 
a button, tens of thousands of dollars of transactions can be erased from the 
businesses books, allowing the owner to keep all of the concealed sales tax 
that has been collected from the buyer and avoid paying income tax on those 
transactions that were cleared from the books. 

Tax agencies have known for years that when activity is reported electronically 
to the tax department, compliance is extremely high. The U.S. Government 
Accountability Office (GAO) reports that 97 percent of taxpayers subject to with
holding, for example, timely report taxes, while contractors that do not receive these 
returns report only 83 percent of income (US GAO-07-391T). Therefore, an effective 
way to combat skimming is to follow the same path for cash transactions, and 
move reporting to an automatic, electronic approach. 

While at least ten states have outlawed the use or possession of zappers, there 
is no evidence that these laws have reduced the problem. However, CGI has 
developed and implemented a proven and effective solution for the Province of 
Quebec that combats the problem presented by both zappers and cash transac
tions not being recorded in the taxpayer's cash register. CGI's sales recording 
module (SRM) solution places an SRM lock box between the ECR or POS system 
and the receipt printer that captures all of the transactional information. 

The Province of Quebec implemented this solution in the restaurant industry and 
has reported collecting an additional $160 million of taxes during its first year of 
implementation and estimates it will generate approximately $2.3 billion in tax 
revenue before 2018-2019, which equates to more than $300 million per year. 



The problem: how zappers work 
Typically, the retail business enters all sales transactions as it normally would during 
the course of the day and issues correct receipts to the customers. Once the 
business is closed for the night (or at weekly or monthly intervals), the program is 
launched by the owner of the business and the software goes through the transac
tional data for the time period and deletes a specified percentage of the cash 
transactions as determined by the tax evader. For instance, the software could be 
programmed to erase 15-20 percent of all the cash transactions. The automated 
software then renumbers all transactions on the register making it impossible for 
the government or an auditor to detect any deleted transactions. Once the data has 
been processed, the zapper software erases the original data files and replaces 
them with new files. Typically, the software can also create two sets of books, so 
the owner can still properly process inventory and verify that employee theft has 
not taken place. 

Some states still question whether this is a widespread practice. A recent presenta
tion at the Southeastern Association of Tax Administrators reported states are losing 
over $21 billion per year in unreported taxes from zappers. In New York, a sting oper
ation was conducted in four different parts of the State where undercover operatives 
pretended to be setting up a new restaurant, and invited a number of sales people to 
sell them new cash registers. The New York Post reported that most of those sales 
people tried to sell zapper software to the undercover agents. Many in fact bragged 
about how many customers they had. 

Exhibit 1 provides an example of how the two sets of receipts would appear after 
the zapper software has manipulated the receipts to deceive the tax auditors. The 
receipt on the left is the correct receipt that was issued to the customer at time of 
payment. The receipt on the right is what remains recorded in the books after the 
zapper program has been run. The second receipt shows roughly 40 percent of the 
actual sales tax that was collected from the customer. 

Exhibit 1 - Actual Receipt vs. Zapped Receipt 
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It has been estimated that states 
are losing over $21 billion per 
year in unreported taxes from 
zappers. 



Not only does the fraudulent 
business collect money free from 
taxes, they also keep the sales 
tax that was charged and 
collected from the customer. 

Essentially, it is as if those transactions never existed even though the customer 
received a valid receipt and in fact paid the sales tax to the business. Not only does 
the fraudulent business collect money free from taxes, they also keep the sales tax 
that was charged and collected from the customer. 

During a typical audit, the tax agency sends an auditor to the place of business to 
manually review the business records. The auditor reviews the sales records and 
compares those to the information that has been submitted to the tax agency to 
determine if there are any discrepancies. The auditor also typically reviews the 
purchase invoices and compares those to the sales information to see if the sales 
amounts are reasonable based on the amount of purchases, as well as reconciling 
cash deposits to recorded cash sales: 

Because a zapper can erase sales transactional information and perform the same 
function to purchase information, it has been shown that the basic audit techniques 
that have been performed by tax agencies for years are insufficient to combat the 
sophisticated tax evasion achieved by this software. Even if the auditor were to 
review records from suppliers, the discrepancy in the percentage of overall sales is 
unlikely to allow the auditor to easily detect the fraud. The zappers effectively defeat 
most tax audits because the sales figures match to the receipts contained within the 
register at the time of the audit and the purchases are comparable to the amount of 
sales being recorded. Tax agencies need a new, proactive and effective corrective 
measure that deters the use of zappers and other emerging technologies for tax 
evasion. 

The solution: combating zappers with CGI Sales Recording 
Module (SRM) 
CGI and the Province of Quebec determined that any zapper solution must be 
based upon the premise that most business owners will report all sales if they are 
aware that the sales are being recorded and reported automatically and electroni
cally to the tax agency and that reporting is mandatory. Business owners are less 
likely to underreport sales when they know they are likely to get caught. This is why 
credit card sales are much less likely to be zapped. 

Key criteria for the solution included: 

• Security of taxpayer data 

• Visibility to customers when businesses are not complying (self-policing solution) 

• Little to no effect on businesses' current operations (simplicity) 

• Data that is readily available to the tax agency 

• Low cost to businesses and the government 

With these features in mind, CGI developed a sophisticated solution to the zapper 
epidemic. As stated previously, this solution has been successfully implemented in 
the restaurant industry in the Province of Quebec and could easily be expanded to 
include other types of businesses. The types of businesses that should be consid
ered are those that deal heavily in cash transactions, such as restaurants, bars, 
clubs, gas stations, and convenience stores. 

The solution, called a sales recording module (SRM), is mandated by statute in 
the Province of Quebec to be connected to each ECR or POS system at every 
restaurant. The SRM receives and stores the transactional data in a secure 
electronic lock box and then sends the information to a printer so that a bill will be 
printed for the customer with a 2D barcode. Exhibit 2 depicts the flow of the data 
through the SRM. 



The features of the SRM are as follows: 

• Provides the capability to store recorded data for up to seven years 

• Allows business owners to consult and copy the recorded data, but not modify it 
(transparency) . 

• Allows the tax agency to consult and copy the recorded data, making audits much 
easier and more efficient 

• Allows business owners to print periodic sales summaries to be sent to the tax 
agency 

The SRM includes a barcode and a digital signature for. the printed receipt as shown 
in Exhibits 2 and 3, which allow the auditor from the tax agency to check the validity 
of the individual transactions using a hand-held device that contains an optical 
scanner. These scanners read the 20 barcode and compare that information to what 
is printed on the receipt to ensure they match and are correct. This counters any 
attempt to intercept the print stream and change what is printed on the receipt after 
it leaves the SRM. It also allows the auditor to ensure that the transaction has been 
processed using the SRM and to ensure that it is included in the systems recorded 
information. In fact in the future a government could even allow citizens to verify the 
barcode with an app on a mobile device (e.g., iPhone or Android). 

Exhibit 2 - Flow of Data through SRM 
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Exhibit 3 - Receipt with Barcode 
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A typical audff that used to take 
an average of 70 hours to 
complete, now only takes three 
hours. 

Once the SRMs have been implemented, the tax agency can then begin receiving 
the detailed transactional data electronically as allowed by law. In Quebec's case, 
data must be sent monthly. 

The summary includes the following fields: 

• Sales information - item purchased, price, sales tax, and total amount paid 

• A number that identifies the invoice 

• Time and date of the invoice 

• General information concerning the business (name, address, and any numbers 
assigned to the business) 

• 2D barcode 

The information received is available for validation and matching against return filing 
information to ensure that all sales are being reported accurately on both sales and 
income tax returns. If there are discrepancies in the reporting, the tax agency can 
send an auditor to the place of business to ensure that the SRM is working properly 
and that no other adjustments are being done by the business owner. 

The agency can then use that information to perform a comparison with the informa
tion contained in the submitted tax returns that are filed. 

Not only can this information be used for sales tax purposes, but it can also been 
used for income tax purposes to validate that all gross receipts are being reported 
by the taxpayer. The solution truly changes the behavior of the taxpayer because 
the taxpayer knows that the tax agency has all of the sales information needed to 
automatically and electronically verify the figures included in the filed tax return. 

Tax agencies can save significant time and resources by performing this match 
electronically versus sending a field auditor to the place of business to review the 
records manually. The Province of Quebec showed a decrease of 96 percent in the 
cost of performing the most common type of audit on a restaurant. Atypical audit 
that used to take an average of 70 hours to complete, now only takes three hours. 
The solution frees audit staff to focus on taxability issues, since the tax agency can 
now automatically check transaction levels which today require auditor intervention. 
The field auditors would initiate audits on those businesses that are believed to be 
attempting to bypass the system or performing other suspicious activities. 

This solution also stops businesses from simply not entering transactions into their 
register because the public is educated to demand a receipt with a 2D barcode. 
Citizens are in a position to contact the tax department because they can spot tax 
evasion themselves. As a result, this solution stops both zapper fraud as well as 
more simple tax avoidance techniques. 

During the first year of implementation in the Province of Quebec, an additional 
$160 million was collected and the Province estimates that they will collect an 
additional $2.3 billion by 2018-2019. 



Legislative issues: evaluating approaches 
In order to implement an SRM solution, an individual state or province would need 
to enact enabling legislation. The following section describes the mandatory and 
optional components of such legislation. 

Required legislation 
Mandating the use of the SRM is the critical piece of the solution for which states 
or provinces would need to get legislative approval. The SRM is the key to tax 
agencies being able to receive the transactional data needed to ensure all tax 
being remitted is being collected from customers. 

Legislative considerations 
Additional legislative issues states and provinces should evaluate are: 

• Penalties and/or fines for bypassing the SRM 

• Requirements for submitting transactional information to tax agency 

• Requirements for the issuance of an itemized invoice to all customers 

Penalties/fines 
Any state or province considering this solution should also consider assessing 
penalties and/or fines for businesses that attempt to bypass the SRM. Assuming 
the use of the SRM is required, the state or province would need to have an 
enforcement tool to assure that taxpayers are following the law. 

Data submission 
There also should be consideration given to how, and how often, the tax agency 
would receive the transactional data that is collected by the SRM. The tax agency 
could rely on the taxpayer to initiate the submission of the data electronically or 
could pull the data directly from the SRM. Again, consideration should also be 
given to enforcement of this and what the penalty should be if the taxpayer does not 
submit the data in a timely fashion. In order for the Province of Quebec to be able to 
use the information that is collected in the SRM, it needed legislation requiring the 
transmittal of that information to the tax agency at various intervals. In Quebec the 
failure to file these reports as specified may result in a penalty of $25 per day up 
to a maximum of $2,500. Again, the failure to file the reports can also lead to the 
suspension or revocation of the sales tax permit. 

Invoice issuance 
The last piece of legislation that should be considered is requiring the issuance of 
an itemized invoice to all customers. Province of Quebec enacted legislation that 
mandates restaurants to provide a bill to each customer, include specific information 
on each bill that is issued, and keep a copy of all bills for six years after the current 
year. If the owner fails to comply in issuing a bill, they are liable for a penalty of $100 
and fines that range from $300 for first offense up to $50,000 for multiple offenses 
within a five year time period. 

The Province of Quebec enacted legislation stating that if the restaurant is registered 
for sales tax, the restaurant also must generate its bills using an SRM and that the 
cashier must enter the information concerning the transaction in the cash register or 
point of sale system so that the transaction will be recorded in the SRM. Failure to 
follow this statute results in a $300 penalty along with a fine that ranges from $2,000 
to $100,000, or a fine combined with a maximum of six months in prison. This can 
also lead to the suspension or revocation of the sales tax permit. 
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Conclusion 
The zapper problem is not going to go away on its own, and states need to start 
taking a more proactive approach in combating it. The SRM solution from CGI 
effectively provides tax agencies with the information and capabilities they need 
to ensure that all taxes are remitted as required by law. 

About CGI 
At CGI, we're in the business of satisfying clients by helping them succeed. Since 
our founding in 1976, we've operated upon the principles of sharing in clients' 
challenges and delivering quality services to address them. As the world's sixth 
largest IT and BPS provider, CGI has a strong base of 72,000 professionals 
operating in more than 40 countries worldwide. Through these offices, we offer 
local partnerships and a balanced blend of global delivery options to ensure clients 
receive the optimal combination of value and expertise required for their success. 
We define success by helping our clients achieve superior performance and gain 
competitive advantage. 

CGI has been at the forefront of the evolution of tax management through numerous 
successful partnerships with government and commercial organizations. Our 
solutions and services have helped six state government clients alone to certify over 
$1.9 billion in increased revenues. We would be pleased to discuss specific ways 
your organization can take advantage of advanced technologies and best practices 
to evolve your operations. 

© September 2012 CGI Group Inc. 
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THANK YOU 

Thank you, Mister Chairman and Senate Committee Members. The invitation for me to 

speak about this important topic, automated sales suppression devices is important to 

business and residents in the State. I am not making Statements on behalf of my employer 

but as an individual businessman with significant knowledge in the field of sales capture, 

audit practices, business and the Point-of-Sale Industry. 

ISSUES 

•	 The State of Indiana and taxpayers deserve the money collected for taxes lessening 

the overall tax burden and promoting fair competition. 

•	 Restaurants don't want to get audited. 

•	 MostRestaurants are reporting to the best of their ability. 

•	 Some businesses don't comply...sales suppression exists. 

•	 Suppressing sales is easy to accomplish and hard to detect. 

•	 Tax collection is burdensome for business they prefer to remit the taxes collected 

immediately. 

•	 This issue is no longer limited to Cash businesses, as technology advances so does 

the ability to circumvent using other forms of tender. Under reporting exists but is 

not limited to the Restaurant Industry. 

•	 Technology can solve these issues. 
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HISTORY 

My name is Matthew L. O'Connor and I am currently employed at Micros Systems Inc., as a 

Regional Vice President. Micros Systems Inc., is the recognized leader in supplying pas 

systems to the Hospitality Industry world-wide. 

My background is diverse; I understand technology by trade, business both public and 

private which allows me to view this subject with a unique perspective. Through these 

viewpoints I have developed a strong opinion regarding the topic, I have thirty-two plus 

years of Cash Register\Point-of-Sale (PaS) experience. I grew up in a second generation, 

family run Cash Register Company. My father joined National Cash Register Company after 

serving in World War II. Ten years after joining NCR he started his own company which 

was a successful business for forty-five years through 2000 when the company was 

purchased by Micros Systems Inc. 

I have a varied business background, understanding small business from my family and 

large business through my current position with an international company with revenues 

in excess of one billion dollars. I have a unique position with the ability to understand both 

the small and large business perspective having lived both. 

The hospitality companies I deal with daily would be TGI Friday's, Perkins, Burger King, 

Panera Bread, but mostly mom and pop restaurants with great local reputations, pride of 

ownership and proud to actively participate in their community. Any legislation as a result 

of this committee's findings will likely impact the independent restaurant and regional 

chain groups the greatest. 
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I have been actively served on many advisory boards in the POS and Hospitality industries 

to include the NCR Global Hospitality Advisory Committee and a member of the Micros 

Dealer Association for nine years. Additionally, I have been active in the National 

Restaurant Association and presented on the topic of Restaurants and audits. Additionally, 

I have been actively communicating with NYS Department of Taxation and Finance with 

respect to Audits and practices within the last several years. Lastly, I have appeared in 

front of a similar Senate Hearing in the State of New York regarding "Zappers". 

I have sold and serviced many brands of Electronic Cash Registers (ECR) and POS systems 

which include: Micros, NCR, Samsung, Casio, Om ron, TEe... Growing up in the industry I 

started as a hardware technician, I learned to program systems which consists of bit 

settings (not coding), continued with installations and training, finally moving'into 

management. 

My scope of knowledge spans many vertical markets to include Retail, Hospitality, Front 

Desk Management, and C-Store operations. 

In part the focus of today's hearing will include the Hospitality Industry, my understanding 

spans food and labor cost, Inventory, operations and kitchen management, profit and loss 

Statements along with overall restaurant management. 

I have a detailed understanding of POS, I worked in Mexico with Fiscal printers and studied 

European, Scandinavian and Quebec Fiscal devices. I understand the architecture and 

fundamental plusses and minuses for each system. 
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STAKEHOLDERS 

Government-Local and State governments are confronting major budget challenges. 

Technology has both improved and diminished collection efforts. The 

Business\Governmental environment is confrontational and over-reaching in the eyes of 

the taxpayers within the hospitality industry. The government's view the situation and 

deal with the restaurant industry using their primary weapon, the tax audit. Governments 

simply want their legislated funds. Our neighbors to the North have concluded studies 

estimating their annual tax losses in excess of four-hundred million on a tax base of 

restaurant businesses less than half that of New York States'. These tax losses have a 

multiplier impact, when these funds are now used to pay employees off the books, resulting 

in lost Federal and State revenues. As a result of these individuals working off the books 

additional burdens are placed on the government to provide medical and social assistance 

putting a squeeze on the taxpayer. 

As quoted about tax evasion in the restaurant sector the following was stated: "For several 

years, the Quebec government has been fighting the underground economy and all forms of 

tax evasion. Among the different economic sectors targeted in this fight is the restaurant 

sector, one ofthe most highly affected by tax evasion. Even though most restaurateurs fulfill 

their tax obligations, the Quebec government sustains tax losses ofmore than $400 million per 

year in the restaurant sector." 

It was further stated that the impact is significant, as follows: "In Quebec, losses related to 

tax evasion reduce the government's capacity to fund public services and finance programs 

that meet our society's needs, whether it be in the health, education or transportation sector. 
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89 Because oftax evasion, some taxpayers pay for others, some workers are without social
 

90 protection and honest businesses are confronted with unfair competition."
 

91
 

92 Every resident of the State has a right to make sure tax collectors remit the fair and
 

93 accurate amount of tax collected from their consumers. The State has the responsibility to
 

94 collect taxes insuring it is done accurately and fairly.
 

95 As expressed by Quebec, "Fighting tax evasion is a question offairness to consumers;
 

96 taxpayers; restaurateurs; and workers."
 

97 Under payment of taxes hurts our social fabric, unevenly distributing the burden to those 

98 that pay promptly, accurately and willing as prescribed by law. By means of comparison 

99 with forty thousand bars and restaurants the lost revenue has been estimated at close to 

100 one-billion dollars annually just within this industry, in New York. Currently Quebec is 

101 seeing post Sales Recording Module (SRM) collection rates at nearly seventy percent with 

102 respect to the four-hundred million. This mandatory compliance is passive and allows the 

103 government to channel their efforts on the thirty percent trying to evade versus previous 

104 architecture which makes auditors sift through one-hundred percent of taxpayers. The 

105 SRM device records and reports to the business owner their exact tax liability without 

106 keeping additional records. Additionally, Revenue Quebec has the ability to develop 

107 further analytics by which they can hone their efforts more efficiently by market segment 

108 and business size etc. 

109 Additionally, the ability to educate auditors and keep them aware of changes in the pas 

110 industry would be a daunting task and almost impossible. 
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Restaurant Industry- Independent Restaurants are under financial pressures. Food and 

labor costs are up Year-over-Year and large national chains are causing pricing pressures 

on independents, creating an eroding bottom line ...coupled with this, are certain 

companies' that pay employees off the books and don't declare all of their sales ... lowering 

their operating costs and evading their tax obligation. I have personally talked with many 

operators that have a distain for those other operators that run part of their business "off 

the books". Anecdotally, it is my belief that most restaurateurs wish to report sales 

accurately but all competition doesn't, putting the law-abiding restaurant at a disadvantage 

competitively. PAYING YOUR TAXES will win every time ...given a choice between paying or 

going through an audit which lasts between eighteen and twenty-four months, at a cost of 

thousands of dollars plus lost opportunity costs .... Restaurants DO NOT want to get 

audited, State's have done a good job of enforcement, and credit is due to audit and 

enforcement groups. The industry doesn't necessarily fear an audit but fears what is does 

to their business. They also look to accountants and POS vendors to provide guidance with 

respect to "adequate records", but they are often left befuddled when these experts defer to 

the State regulations which are significantly vague and left to the discretion of the auditor. 

Often the best of intentions and advice from experts results in an "Alternative Audit", 

usually followed by an assessment unless the restaurant can prove otherwise. The impact 

to the State's economy is significant. Within my group we have fielded no less than twenty 

calls from customers (restaurateurs) regarding audits. Without a single exception these 

restaurants cease spending on any capital projects, don't hire additional employees, and 

hold or reduce costs significantly. The small business economic engine we need to improve 

the financial conditions within the State is being put in neutral. Fear is pervasive with 
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anticipation of a sales tax audit. Restaurateurs if given the chance wouldn't even touch the 

tax they collect; they would pass it to State coffers as soon as possible. 

The responsibility put on the business owner to collect sales· tax when viewed from a 

risk\reward perspective by far favors the State. By means of the state requirement to 

collect tax, Ownership runs the risk of audit, found to have inadequate records, assessed 

and personally liable for thousands of dollars and maybe put out of business .... I assert to 

this committee if this were a business proposition and not a governmental requirement 

few would volunteer. I further state to this committee that there is a better way to even out 

the risk reward proposition through the use of technology. The stakeholders have needs 

and are willing therefore to create a win-win situation. 
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CURRENT CONDITIONS - Sales Collection 

WHY has this occurred ... 

The following issues exist within our industry with respect to sales suppression: 

1.	 No common reporting standard between systems. 

a.	 REASON - lessens ability to develop a competitive edge. 

2.	 No common database platform - some are proprietary (manufacturer specific), 

some are off the shelf (Sybase, Oracle, Access, MS-SQL, etc.) 

a.	 REASON - Lessens ability to provide a DB for a specifictask at a specific price 

to market advantage for the market you are attacking. 

3.	 No consistent Electronic Journal Format 

a. REASON - No standard in the industry, no forced governmental format. 

4.	 Ability to suppress reporting information in particular with respect to those 

transactions that can impact Sales reporting such as VOIDS, COUPONS, DISCOUNTS, 

PROMOTIONS, ITEM and SUBTOTAL DISCOUNTS, HASH, NON-SALES, NON

RESETTABLE GRAND TOTALS, Z and X COUNTERS, DATE AND TIME SUPPRESSION 

CLEARING ALL TOTALS etc. These functions are not provided by manufacturers 

with the intent to allow or act as a sales suppression device but by design to allow 

for and end user to customize their reports or for someone that has done testing and 

training on the system prior to installation to reset totals so everything starts from 

zero. 

S.	 Ineffective logging tools 
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HOW does it occur. .. 

Automated Sales Suppression occurs in many forms to include but not limited to the 

following: 

•	 Zappers - Device which is inserted or is native to the POS system that automatically 

by a determined percentage or amount deletes transactions or sales totalizers from 

the ECR or POS. The more sophisticated devices also cleanup the breadcrumbs. 

Breadcrumbs are defined as the trail used by an auditor to tie back to an accurate 

sales number. Reconstruction of the audit trail... 

•	 Reports - Shaping and programming report data in a format which is favorable for 

the evader. 

o	 Internal report writer is used to camouflage critical tracking data used by 

auditor to determine debit\credit information making it difficult to discern. 

o	 External report writer is a similar manner as an Internal report Writer. 

o	 Export to an Excel spreadsheet where sales totals are manipulated and made 

to appear as though they were generated by the POS\ECR. 

•	 System Reset or Clear All Totals - Used normally in a "go live" or service 

environment when introducing a terminal to a business after initial training. This 

resets all counters and totals. 

•	 Training Mode - Most systems have this mode allowing an end user to ring sales 

without impacting the totalizers with exception the training total. Normally in this 

mode items will not output to remote order devices. 
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•	 Database Manipulation 

oVoids
 

o Discounts 

o Negative Menu items 

o Coupons 

o Promotions 

o Hash totals 

o Non-Revenue Service Charges 

o . Grand Total suppression 

• Credit Scam with second terminal 

• Not ringing up sales in the system 

• Z counter suppression 

• Date\Time suppression 

• Data Corruption 

The ability to change, modify or conceal the reporting system by an end user, college kid 

with computer experience or a rogue programmer for the purposes of under reporting is 

relatively easy to accomplish. The functionality provided by the manufacturers is required 

to satisfy end user demands and has NOT been developed in most cases to defraud or 

under report sales. I understand technology...Technology can fix these issues. 
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Stakeholder Issue 

Government 

• Collect accurate amount of tax. 

• Efficient Audit. 

• Targeted Compliance 

• Less intrusive audit 

• Adequate records 

Better relationship with Gov't• 

• Fair Competition 

• Tax paid by them goes to Gov't 

Less tax burden• 

Businesses 

Consumer 
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RESOLUTION 

This is a big problem with many moving parts, respectfully the committee needs to 

consider the following to remedy this situation and enforce the proper collection of sales 

tax. These guidelines would provide a framework for a fair resolution for the stakeholders: 

1.	 Strict Enforcement - Continue with your efforts from a compliance and enforcement 

perspective. 

2.	 Unilateral Enforcement - More audits by sector within the same geography, tighter 

standards at the audit level to diminish subjective calls in the field with respect to 

"adequate records" ... be consistent. 

3.	 Records Standards - Consistent records retention policy with published guidelines 

for what needs to be kept and what kind of order. Current regulations need to be 

better defined. I personally requested clarification with respect to current 

regulations, resulting with no additional guidelines or meetings. Legislative or 

regulatory demands, a certification process and standards for data output from POS 

transactions are required.· 

4.	 Technology - Deploy solutions that are available to make stakeholders accountable 

and competition fair. This will mean less stressful audits and they will be timely, 

resulting in the States' ability to perform a greater number of targeted audits and· 

business people getting back to what they want to do ... running their business. 

5.	 Communication - Between all the stakeholders: Government, Restaurateurs and 

POS vendors. It is my belief that most of these people are committed and good 

citizens of this State wanting to do the right thing. Given the right framework 
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developed by this body we will have a progressive business climate that allows all of 

the stakeholders to consider resulting legislation a win-win. It is my belief that 

new laws, regulations and technology deployment can not only make Zappers a 

thing of the past but they can improve the business climate and the State's financial 

situation. 

SUMMARY 

I feel strongly about this topic as a business person outside the Point-of-Sale industry and as an insider 

within the industries at the center of discussion. Keep in mind that I use ZAPPER as a general term 

referring to any means by which you can alter totals. Developing a win-win strategy is important for the 

stakeholders. I do have additional suggestions, recommendations and knowledge I would share outside 

this hearing to those who would like to listen. If handled correctly, this will be a significant benefit for 

the State and business. I also make myself available to the Committee for future conversations 

regarding this topic. We have the right technology, personnel and companies to provide solutions for 

the State of Indiana. 

Thank you again Mr. Chairman and Committee members. 

My contact information is as follows: 

Matthew L. O'Connor 
5557 Woods Edge Ct. 
Williamsville, NY 14221 
716-570-0582 cell 

716-639-3962 home 
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DEFINITIONS 

What is the difference between an ECR and a POS? 

An ECR is an Electronic Cash Register. Traditionally an ECR has a limited feature set and 

normally if they communicate it is through Inter-Register-Communications (IRC). The 

communications protocol is normally proprietary. Additionally, the database structure, 

operating system and applications are written in a proprietary language. The systems have 

limited ability to interface with other products or devices. The lines between ECR and POS 

over the past few years are now blurry. 

A POS or Point-of-Sale device has a very extensive feature set and is often dedicated or 

targeted for a specific industry such as Retail, Hospitality, Country Clubs, Hotel 

management, etc. These systems utilize a standard communications protocol most often 

Transmission Control Protocol- Internet Protocol (TCPIP), this means of communications 

is how desktop and laptop PC's talk to each other. Most of these systems utilize an open 

Operating System (OS) such as Windows 7, POS Ready, CE, XP, Linux etc. 
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Electronic Cash Register Fraud: A New Compliance Problem for States 
(Zappers or Phantom-ware) 

Electronic sales suppression software (zappers or phantom-ware) is a 
program that can be installed in an electronic cash register that allows the user to 
manipulate the data captured by the register. After sales are captured during the day the 
user will run the program against the register file and delete selected transactions. The 
user can choose to delete a percentage of the transactions processed through the register 
or an amount. This fraud is the same type of fraud and compliance problem that tax 
administrators have fought for years as cash businesses failed to account for all 
transactions and the tax collected on those transactions. Zappers, however, move 
this fraud into the digital world. 

Background on Zappers 

The Province of Quebec seems to be the jurisdiction with the longest running 
enforcement effort in this area. The first Zappers found in Quebec (1997) were in a 
restaurant where the auditor noticed that her receipt for a meal a couple days prior to her 
audit had'been changed (eliminating purchases and recalculating a lower tax) when she 
checked for it on audit. It soon became apparent to Revenue Quebec that it had a 
problem as many restaurant "competitors" were doing the same. 

The first Zappers uncovered in Quebec were purchased over the internet for $500 
from an American firm (no longer in business). One of the first litigated Zapper cases in 
Quebec involved the Canadian sales subsidiary of an American ECR distributor in 
Montreal. 

At the present time there are in excess of 250 litigated Zapper enforcement cases 
in Quebec. For example, one involves a chain of 28 Stratos restaurants (2003). All had 
Zappers. Press releases provide details on the aggregate tax and pe!1alties for ten of the 
companies, which were $1,816,070.90. 

Other enforcement actions have been directed at the installers. The software 
program used in the Stratos restaurants was Terminal Resto. Michel Roy produced both 
the operating software and the Zapper. Roy and his two sons were convicted of tax 
evasion. The father promoted the operating software; his sons installed it (and a Zapper 
if purchased separately). Aggregate fraud penalties assessed against the Roys were 
$1,064,459. 

In the US there have been very few cases, one in Connecticut. and two in the 
Detroit area. There is thought to be at least three other active investigations in Ohio, 
California and the state of Washington, but there is no public record of them. Each of the 



three publicly available cases is the result ofIRS audits. The LaShish restaurant case 
(2007) is the most notable. 

Talal Chahine and his wife, Elfat EI Aouar, were the owners of the thirteen-store 
La Shish restaurant chain in Detroit, Michigan. A Zapper was installed in all the 
restaurants and over a four-year period more than $20 million iri cash sales were 
skimmed and sent in small denomination cashiers checks to Hezbollah in Lebanon. Talal 
remains a fugitive from U.S. authorities. 

Estimated Revenue Loss 

There is every reason to believe many states are having the similar problems with 
Zappers and phantom-ware. If this problem exists in Indiaria for example the estimated 
annual revenue loss is $425 million in the restaurant industry (see attachment A). 
Estimating losses outside of the restaurant industry is not feasible, because public data 
from government studies is not available. However, based on foreign litigation records it 
is very clear that this problem is not confined to the restaurant industry. It has been found 
in any business where cash transactions predominate (convenience stores, movie theatres, 
bars are other common venues). 

The caveat that in 2012 sales suppression is not confined to cash sales needs to be 
noted. Studies oncredit card based sales suppression are not available. There are 
different (and reasonably effective) ways to deal with credit-card based sales suppression. 
I have not considered this area in my writings in any depth, but would like to do so (time 
permitting) in the near future. 

Detection of Sales Suppression 

In the past auditors caught this fraud through observation of the failure to ring up 
transactions and through indirect audits by comparing purchase records of products from 
the businesses third party vendors, marking up the purchases and comparing with the 
sales records for the period. Auditors also might have resorted to other indirect audit 
methods. 

Detection of sales suppression technolo"gy is extremely difficult for tax 
authorities. Unless the devises used are very primitive there is no physical trace of a 
Zapper in an ECR or pas system for auditors to find. Nothing is available other than 
very accurate, very detailed sales records that tie with particularity to identified sales. 
Businesses with good Zappers are notorious for "sailing right through" even the most 
rigorous audits. 

. The development of this technology is at a point where the Zapper is placed on a 
memory stick. The memory stick is inserted into the ECR or pas system after the 
business closes for the evening, and then all records are reconstituted (sales checks are re
written - numerical sequencing is preserved, daily X and Z reports are revised, the 



electronic journal is edited to conform with the specific sales tickets). It can take less 
than 5 min. 

The amount skimmed had been limited by the amount of cash received that day. 
Until recently, no Zapper adjusts credit card sales because there is an audit trail of the 
transaction. This is no longer the case as audits in the UK, Portugal and Norway have 
uncovered Zappers in credit card transactions. It is not common to find a Zapper 
adjusting alcohol sales in a restaurant, because Alcohol Beverage Commissions (ABC) 
keep track of these sales through other systems. (A Zapper used in a bar would be an 
exception to this rule, and in this instance both sales tax and ABC data is corrupted.) 

In the normal case however, from the total amount of cash sales taken in during a 
day, a Zapper will either allow the operator to select specific sales tickets for adjustment, 
or the Zapper will perform this function automatically after the operator selects a daily 
amount to be skimmed. 

An operator may want to skim $500 and does not care where the adjustments are 
made to achieve this result (substituting a less expensive meal for a more expensive meal, 
eliminating some items entirely on a sales ticket, or adjusting the price charged for an 
item on a sales ticket). A very ordinary Zapper will do this for the operator 
automatically. 

In some cases the methodology of the operator is to wait for a customer to leave a 
sales receipt on the counter (or the cashier may be instructed to ask customers if they 
want a receipt after printing it, and if the customer says no then to deposit the receipt in a 
specified trash bin). At the end of the day each of these receipts is examined, and the 
records of sales adjusted. Under this methodology the operator feels reasonably 
confident that no tax auditor will show up with a receipt in-hand searching for its 
duplicate in the company records. 

With modem Zappers the only effective way to identify their use is to employ 
forensic computer auditing techniques. This involves breaking down the digital codes 
within an ECR and looking for instances where the Zapper has created internal error 
messages. The "best" Zappers do not leave th~se traces, but many of them do. 

The reason for these "traces" is that ECRs and POS systems undergo somewhat 
frequent programming updates, and a Zapper designed for version 1.0 of a particular 
operating system, may not work as well in version 1.5 of the say system. Zappers are 
ECR and operating system specific. A Zapper used in a specific ECR will not perfornl in 
another brand machine. Because Zappers have a limited life, the installers who provide 
these systems have long-term consultancy agreements. 

Auditing the businesses that use lappers can be an expensive (labor-intensive) 
proposition but the tax receipts skimmed is significant far exceeds the cost of a 
comprehensive audit program. There are ways to do.these audits technologically, and 
there are a range of systems available for it. Costs have run from abolit $800 per device 



(Quebec) to $50 per device (Germany). Some systems allow remote audit by the tax 
administration $300 (Belgium). 

There is a lot to consider when looking at the technology solution to Zappers. 
Most solutions require a law mandating a receipt with penalties that are serious and 
actively enforced [see: Quebec for example]. There is a second question dealing with 
how secure the prevention technology needs to be as a lot of compliance improvement 
comes from taxpayers simply knowing that the tax administration is looking [see: the 
Swedish public awareness campaign at: 
http:!}"':"'''''''.skat1everket.se/priva1/kv itto!webbfilmmedellg~J.;ilil~xt. 4.TI004e4c;JJ3S'_23bf6ci 
b8000318 J.htI111]' The most difficult question is whether or not the state is willing to 
mandate its solution for all taxpayers, or possibly for a smaller subset of taxpayers who 
have been shown to be problematical [see: Senator Luann Ridgeway's SB 840 (Missouri, 
2012) which lapsed with the end of the legislative session]. 

What to do next 

This is not a simple problem. Three things are needed in the overall effort: (1 ) 
proofthat sales suppression with Zappers and phantom-ware is a problem in Indiana, if 
demonstrated, or if perceived to be a problem from external evidence, then (2) penalty 
provisions that severely hit the real source of the problem - the Zapper installer, and (3) 
well trained computer audit specialists to detect the fraud. (1) and (2) can be done 
immediately, and (3) may need to wait until there is Indiana-based proof of a domestic 
problem. 

HE 1337 (Indiana, 2012) was step (2). It would be helpful ifit focused more 
clearly on the installer (the provider and manufacturer) rather than the user of Zappers. It 
would also be helpful if the penalties were more severe (Quebec's penalties rise to $1 
million) and have them structured in a manner that would provide strong incentives to 
cooperate with the tax administration in locating other fraud technology in the 
marketplace. 

Indiana however, has a problem with (1). There are a number of non-scientific 
ways to identify a Zapper problem in a jurisdiction, but the goal should be to perform a 
study that will stand up to critical scrutiny. The simple, low cost things to do are: 

•	 Sting. Set up a false restaurant. With a storefront from an establishment recently 
closed, pretend to be the new proprietor of a new restaurant that will need to 
purchase a number of new ECRs. Either wait to be sold, or ask to be sold Zappers 
by the salesmen that appear. New York did this in four locations and reportedly 
had a 70% "hit" rate. In one location 19 salesmen showed up, and 17 had Zappers 
to sell. The reports from New York were that the salesmen conducted short 
tutorials in Zapper use for the revenue agents in an effort to sell their product. 

•	 Receipt search. Prior to an audit send members of the audit team into a restaurant 
to purchase meals with cash. Take a picture of the receipt with a cell phone, and 



leave the receipt on the table. On audit search for the receipt. The best evidence 
of a Zapper will be to locate the ticket file and find that it has been changed. [I 
hamburger appearing on the digital file, but 4 hamburgers actually purchased and 
preserved on the photographed receipt.] One US state has done this successfully. 

•	 Audit the technology file. Perform a standard audit and pay very close attention to 
the invoices from computer consultants. One US state did this and found invoices 
for Zapper installations.. 

There may be a need for a professional study. Almost every study done suggests 
an infection rate in excess of 50% of all machines in an economy. [Germany 50-60%; 

Sweden 80%; Quebec 50%; all Canadian provinces 30%]. However, without the study it 
may be difficult to convince legislators that there is a problem and that this is a serious 
problem, and deserves enforcement Jaws funding support. 

Penalties. The penalty provisions in most state tax statutes are not sufficiently 
robust, nor are they adequately targeted to stop this problem. Penalties need to focus on 
the installer (as well as the business operator of the Zapper). It is often the installer 
(ECR, POS salesman, or an associate) who explains to the business owner that, "this is 
what's being done." If competition is stiff, the businessman has a tendency to adopt this 
technique for improving revenue. For a tax authority to find the installer is the gold 
standard for Zapper audits. The installer's customer list is a roadmap to other infected 
machines. 

•	 Penalty structure. Quebec's experience for monetary fines is for amounts up to 
$1 million (for mUltiple offenses). 

•	 Installer. Penalize the installation, sale, use, development, manufacture, or 
possession of a Zapper. 

•	 Presumption. Give the tax administration a presumption that if a Zapper is found 
there is a presumption that it has been used. It is almost impossible to re
construct "zapped" records to determine a deficiency. 

•	 Amnesty. Provide an amnesty to anyone who steps forward and reveals a Zapper. 
Tax and interest will be due. Make the amnesty conditional on revealing the 
installer. 

These penalty provisions can be put in place now, C;l.nd should be in place before
 
Zappers are uncovered.
 



ATTACHMENT A 

Indiana Estimate of tax revenue lost to sales suppression: $425,000,000.00 

Methodology: 
Based on studies in Quebec, which are the most authoritative (perfonned by the 

Quebec Ministry of Statistics), the estimate makes a number of assumptions. Some 
assumptions can be supported by research; other assumptions are simply guesses. 

Assumptions, guesses and calculation simplifications: 
•	 Restaurant usage is assumed to be constant relative to GOP. The higher the GOP, 

the more the public dines out. The ratio is assumed to be roughly the same for 
Quebec and Indiana. 

•	 Cash! credit card usage is assumed to be relatively constant. It is assumed that 
people in Quebec pay for restaurant meals with cash at the same ratio as do 
people in Indiana. 

•	 The Quebec study is dated (2005). No account is taken in the Quebec study of 
credit card/Zapper frauds, no account is taken of "Zapper apps" in handheld 
devices, and no account is taken of "Zappers in the Cloud." No adjustment is 
made for these analytical omissions. 

•	 Tax rates for consumption and corporate income tax <:ire roughly the san1e. 
However, Indiana has a much lower personal income tax rate, thus if the funds 
from suppressed sales are used to provide employees with income "under-the
table," the losses in Indiana will be lower than those in Quebec.2 These 
calculations assume that the effect of the lower Indiana PIT is offset by its higher 
GOP. 

•	 The number of medium sized restaurants relative to the population in Quebec is 
assumed to be roughly the same as the ratio in Indiana. 

Oata: 
•	 Quebec GOP = 166.9 billion (adjusted for purchase power parity) 
•	 Indiana's GOP = 175.0 billion (adjusted for purchase power parity) 

•	 Quebec's consumption tax losses in the restaurant industry = $136 million. 
•	 Indiana's sales tax losses should be roughly the same = $136 million 

•	 Quebec's overall tax losses in the restaurant industry = $425 million 

2 Consumption Tax: Indiana's sales tax rate is 7%. Quebec's is a uniform 7.5%. Restaurant meals are 
subject to the sales tax in both jurisdictions. 
Corporate Income Tax: Quebec taxes corporate business at 11.9%, but there is a reduced rate for small 
businesses of 8%. Indiana's corporate tax rate is a flat 8.5% making it higher thah the small businesses in 
Quebec, but lower than major corporate taxpayers. Large businesses are not likely to employ Zappers. 
Personal Income Tax: Quebec taxes personal income between 16 and 24% (indexed with an inflation 

factor of 2.36%). Illinois has a much lower personal income tax rate of 3.4%. 



•	 Indiana's overall tax losses in the restaurant industry should approximate those in 
Quebec, with an upward adjustment for the larger economy, and a downward 
adjustment for the lower personal income tax rate. Thus, $425 million seems 
about right. 
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ceilV' JI'uSeptember 16, 2011 

Representative P. Eric Turner 
Speaker Pro Tempore 
Indiana House of Representatives 
109 W. Jackson Street 
Cicero, IN 46034 

317-420-0212 (Office) 
317-420-0213 (FAX) 
etumer@t3investments.com 

Re: Sales suppression (lappers and phantom-ware) in Indiana 
Estimating losses in excess of $425 million annually 

Dear Representative Turner: 

I see that the Interim Study Committee on State Tax and Finance Policy that you 
chair will meet on Tuesday, September 18th between 9:00 am and 12:00 noon, and one of 
the topics selected for discussion concerns lappers. This discussion is expected to 
follow-up on proposals you advanced in the previous legislative session [IN HB 1337 
(2012)]. 

I will not be in the area, but I have an interest in this topic, which has become part 
of my VvTitings and my comparative transaction tax courses at Boston University School 
of Law's Graduate Tax Program. 

In my comparative tax work I occasionally come across a compliance problem 
that a foreign government struggles with that has not been identified in the US. Sales 
suppression (lappers and or phantom-ware) is one of them. This tax fraud involves 
manipulating the records of modern cash registers (ECRs or POS systems) in a manner 
that allows cash sales to be skimmed without leaving a digital trail of the skim. The fraud 
impacts multiple taxes. The direct loss is to the sales tax but since the entire transaction 
is deleted from the record it also affect income taxes. 

It is unfortunately becoming apparent that these devices are now being used to 
skim credit card sales (Portugal, the UK and Norway have reported this migration). I In 
my opinion it will also be apparent very soon that as the retail trade begins to replace 
ECRs with hand-held devices, following the model of the Apple Store, the lapper will 
become an application (app) on a salesperson's cell phone or tablet rather than a program 
embedded or inserted into a central ECRJPOS system. 

If a retail establishment uses two credit card readers (one attached to the business account, the other 
attached to a different bank account) it is a simple matter to use a Zapper to eliminate all traces of the 
second credit card reader from the EeR. 

I 



In your deliberations, please consider how the retail sales industry is developing. 
Major retailers are pulling the industry more deeply into technology. The fraud will 
follow their lead. Eventually (maybe before 3 years is out) the Zapper the tax 
administration will be looking for will reside in the "Cloud." In this case, even though 
the fraud would occur in Indiana, the device that accomplishes the fraud may be off
shore. There are reports in Europe that this migration to the Cloud has already begun. 

I know of no reported cases of Zappers in Indiana. I know of Zappers in 
surrounding jurisdictions, but not Indiana. However, ifIndiana is having the same 
problem with this fraud that Europe, Canada and much of the developing world is having 
it is reasonable to assume that the revenue losses are at least $425 million, based on 
estimates in the restaurant industry alone. This is a yearly estimate, and extends back for 
about 10 years. 

I hope this letter and attachmentsare helpful for your Study Committee. My 
papers are available on the internet for free download. Please search Google under 
"Ainsworth + Zapper." 

86 Fresh Pond Parkway 
Cambridge, MA 02138 

617-492-1636 
vatprot(m.bi. edu 
ainsworth J tcl)C0111cast.nct 

cc: Ben Tooley 
BTOOLEY@iga.in.goY 

Shane B. Corbin 
SCorbin!(l.)dor.IN. g05: 
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