TITLE 610
DEPARTMENT OF LABOR

NOTE: Originally adopted by the Division of Labor.
Name changed by P.L.37-1985, SECTION 16 (IC 22-1-
1-1), effective July 1, 1985.

Art. 1.
Art. 2.

HEALTH AND SAFETY (REPEALED)
BUILDING AND FACTORY INSPEC-
TION-INDUSTRIAL HEALTH AND SAFETY
(REPEALED)

MINES AND MINING (REPEALED)

SAFETY EDUCATION AND TRAIN-
ING-OCCUPATIONAL SAFETY
CONSTRUCTION INDUSTRY (REPEALED)

Art. 3.
Art. 4.

Art. 5.

ARTICLE 1. HEALTH AND SAFETY
(REPEALED)
(Repealed by Department of Labor; filed Jan 15, 1988,
1:54 pm: 11 IR 1784)

ARTICLE 2. BUILDING AND FACTORY
INSPECTION-INDUSTRIAL HEALTH AND
SAFETY (REPEALED)

(Repealed by Department of Labor; filed Jan 15, 1988,

1:54 pm: 11 IR 1784)

ARTICLE 3. MINESAND MINING (RE-
PEALED)
(Repealed by Department of Labor; filed Jan 15, 1988,
1:54 pm: 11 IR 1784)

ARTICLE 4. SAFETY EDUCATION AND

TRAINING-OCCUPATIONAL SAFETY
Rule 1. On-Site Consultations
Rule 2. Public Sector-Public Employee Safety Program
Rule 3. Inspections, Safety Orders and Penalties
Rule4. Recording and Reporting Occupationa Injuries and
IlInesses
Interpretation of Discrimination Provisions Concern-
ing Employee Filing Complaint or Testifying
Recording and Reporting Occupationa Injuries and
IlInesses

Ruleb.

Rule 6.

610IAC4-1-8  Consultation free to employers

6101AC4-1-9  Location of consultation; separation from
enforcement

610 1AC4-1-10 Representative to indicate purpose and

6101AC 4-1-10.5
6101AC4-1-11
6101AC 4-1-11.5
6101AC 4-1-12
6101AC 4-1-13
6101AC 4-1-14
610 1AC 4-1-15
6101AC 4-1-16
610 1AC 4-1-17
6101AC 4-1-18

6101AC 4-1-19
610 1AC 4-1-20

6101AC 4-1-1

extent of visit

Alleged violations recorded; abatement
dates binding

“Imminent danger” defined; procedure
Agreement of employer

Representative’s advice not binding on
IOSHA inspector

Consultation services separate from en-
forcement activities

Consultation visit after IOSHA inspection;
restrictions

Written report

Employee participation (Repeal ed)
Procedure for on-site consultation visit
Sources to confirm aleged violation (Re-
pealed)

Written report following visit (Repeal ed)
Assistance to employersin voluntary com-
pliance

On-site consultation services; per-
sonnel

Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1

Affected:

IC 22-8-1.1-41

Sec. 1. On-site consultation services will be provided
to requesting employers, by personnel from the Bureau
of Safety Education and Training.

() These services will be provided insofar as the

limitations on time and personnel will permit.

(b) The personnel providing the consultation will be

qualified employees by reason of training, experience

or professional attainment.

Rule 1. On-Site Consultations

610 IAC 4-1-1
6101AC4-1-2
610 IAC 4-1-3

610 IAC 4-1-4
610 IAC 4-1-5

610 IAC 4-1-6
610 IAC 4-1-7

On-site consultation services; personnel
Consultation servicenot to reduce enforcement
Board of health expert may be present if
condition requires

Intention not to compete with private ser-
vices

Priorities for consultation

Request from employer

Prior arrangements with employer; partici-
pation of employees

(Department of Labor; Indiana Occupational Safety and
Health, On-Ste ConsultationsRule 1; filed Oct 11, 1977,
9:30 am: Rules and Regs. 1978, p. 462; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101 AC 4-1-2 Consultation service not to reduce

enfor cement
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-41

Sec. 2. IOSHA enforcement personnel will not be
temporarily assigned or “loaned” to providetheconsulta-
tion service.

Theintent of this statement isto preclude the possibil-
ity that there may be areduction in or detraction fromthe
enforcement activity. (Department of Labor; Indiana
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Occupational Safety and Health, On-Site Consultations
Rule 2; filed Oct 11, 1977, 9:30 am: Rules and Regs.
1978, p. 462; filed Sep 9, 1981, 10:15 am: 4 IR 2004,
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-1-3 Board of health expert may be pres-

ent if condition requires
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-41

Sec. 3. However, if in the considered judgment of the
consultant from the Bureau of Safety Education and Train-
ing, he determines that the specific condition described by
the requesting employer is one which may require expert
opinion or judgment from an Industrial Hygienist, he may
request that such a person from the Indiana State Board of
Health accompany him and be present during the consulta-
tion. (Department of Labor; Indiana Occupational Safety
and Health, On-Ste Consultations Rule 3; filed Oct 11,
1977, 9:30 am: Rules and Regs. 1978, p. 462; readopted
filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-1-4 Intention not to compete with pri-

vate services
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-41

Sec. 4. It is not the intent of the on-site consultation
service offered by the Bureau of Safety Education and
Training to intrude into or compete with those consulta-
tion services provided by legitimate engineering firms,
insurance companies or professiona consultants. (De-
partment of Labor; Indiana Occupational Safety and
Health, On-Ste ConsultationsRule4; filed Oct 11, 1977,
9:30 am: Rules and Regs. 1978, p. 462; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-1-5 Prioritiesfor consultation
Authority: 1C 22-1-1-2; IC 22-8-1.1-48.1
Affected: 1C 22-8-1.1-41

Sec. 5. On-site consultation will be provided on a
“first-come-first-served” basis consistent with the
limitations of personnel and time available. First priority
will be given to small employers in high hazard indus-
tries. (Department of Labor; Indiana Occupational
Safety and Health, On-Site Consultations Rule 5; filed
Oct 11, 1977, 9:30 am: Rules and Regs. 1978, p. 462;
filed Sep 9, 1981, 10:15 am: 4 IR 2004; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-1-6 Request from employer
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-41

6101AC4-1-9

Sec. 6. Therequest fromthe employer shall bewritten,
dated, and insofar as possible, specifically describe the
particular condition, situation or equipment about which
adviceissought. Thisdegree of specificity will allow the
consultant, who will be assigned to meet the request, to
prepare himself in terms of :

(a) Applicable, up-to-date standards; and/or,

(b) The need for expert assistance of an Industrial

Hygienist;

The smaller the employer, theless specific the request
would have to be pertaining to consultations. (Depart-
ment of Labor; Indiana Occupational Safety and Health,
On-Site Consultations Rule 6; filed Oct 11, 1977, 9:30
am: Rules and Regs. 1978, p. 462; readopted filed Nov
20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-1-7 Prior arrangementswith employer;
participation of employees
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-41

Sec. 7. (a) Prior to the consultative visit, arrangements
will be made with the requesting employer to insure that
qualified members of management or employeeswill be
availableat thetime of the actual consultationin order to
explain the problems or conditions that exist.

(b) The consultant shall retain the right to confer with
individual employees during the course of the visit in
order to identify and judge the nature and extent of
particular hazards.

(o) In addition, employees, their representatives, and
members of aworkplace joint safety and health committee
may participatein the on-site consultative visit, to the extent
desired by the employer. (Department of Labor; Indiana
Occupational Safety and Health, On-Ste ConsultationsRule
7; filed Oct 11, 1977, 9:30 am: Rules and Regs. 1978, p.
463; filed Sep 9, 1981, 10: 15am: 4R 2004; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-1-8 Consultation freeto employers
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-41

Sec. 8. There will be no charges, fees, or expenses
chargeableto theemployer for the consultation. (Depart-
ment of Labor; Indiana Occupational Safety and Health,
On-Ste Consultations Rule 8; filed Oct 11, 1977, 9:30
am: Rules and Regs. 1978, p. 463; readopted filed Nov
20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC4-1-9 Locationof consultation; separation
from enfor cement
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-41
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Sec. 9. Only in rare instances will the consultative
service be provided in the office of the Bureau of Safety
Education and Training. In the event such a consultation
does take place, measures will be taken to insure the
complete separation of those engaging in the discussion
from the employees in the enforcement program. (De-
partment of Labor; Indiana Occupational Safety and
Health, On-SteConsultationsRule9; filed Oct 11, 1977,
9:30 am: Rules and Regs. 1978, p. 463; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 1AC 4-1-10 Representative to indicate purpose

and extent of visit
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-41

Sec. 10. Upon arrival at the site of the consultation, the
Bureau of Safety Education and Training representative
will indicate the purpose and extent of hisvisit, and that
he is there in response to an inquiry relative to specific
areas and Indiana Occupational Safety and Health
standards; and that he is not empowered to make a
completeinspection of thefacilitiesunlessitisrequested
by the employer. (Department of Labor; Indiana Occu-
pational Safety and Health, On-Ste Consultations Rule
10; filed Oct 11, 1977, 9:30 am: Rules and Regs. 1978,
p. 463; filed Sep 9, 1981, 10:15 am: 4 IR 2005;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-1-10.5 Alleged violations recorded;

abatement dates binding
Authority: |1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-41

Sec. 10.5. The consultant will aso inform the employer
that he will record al aleged violations noted during the
consultation and will set a reasonable abatement date for
each dleged violation. He will dso explain that these
abatement dates are binding on the employer and that a
follow-up visit will be made to insure the abatement of all
sarious violations. If an employer failsto abate any aleged
seriousviolations, the matter shall bereferred to the Bureau
of Building and Factory Inspection for appropriate enforce-
ment action. (Department of Labor; 610 1AC4-1-10.5; filed
S 9, 1981, 10: 15 am: 4 IR 2005; readopted filed Nov 20,
2001, 2:15 p.m.: 251R 1305)

610 1AC 4-1-11 “Imminent danger” defined; proce-

dure
Authority: 1C 22-1-1-2; IC 22-8-1.1-48.1
Affected: 1C 22-8-1.1-41

Sec. 11. At the outset of the consultation the employer
will have thoroughly explained to him, the course of
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action that will be taken by the Bureau of Safety Educa-
tion and Training representative if he notes a situation of
alleged “ Imminent Danger”.

Definition—"Imminent Danger”

Imminent Danger is defined as any condition or
practice in any place of employment which issuch that a
danger exists which could reasonably be expected to
cause death or serious physical harm immediately or
before the imminence of such dnager [sic.] can be
eliminated.

(@) In the case of an aleged Imminent Danger the

consultant will:

(1) Immediately call the employer's attention to the
condition;
(2) Immediately notify the affected employees of the
alleged Imminent Danger;
(3) Request that action betakenimmediately to abate
the alleged Imminent Danger;
(4) Secure an agreement from the employer that
employees will not be exposed to the hazard;
(5) Notify the Director of the Bureau of Safety
Education and Training of the alleged Imminent
Danger. If theemployer refusestoimmediately abate
thelmminent Danger, theDirector shall immediately
notify theBureau of Building and Factory | nspection
for appropriate enforcement action.
(Department of Labor; Indiana Occupational Safety and
Health, On-Ste Consultations Rule 11; filed Oct 11,
1977, 9:30 am: Rules and Regs. 1978, p. 463; filed Sep
9, 1981, 10:15 am: 4 IR 2005; readopted filed Nov 20,
2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-1-11.5 Agreement of employer
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-41

Sec. 11.5. If the employer does not agree to the provi-
sions listed in 610 IAC 4-1-7(b), 610 IAC 4-1-10.5 and
6101AC 4-1-12, the consultant will not proceed with the
consultation visit. (Department of Labor; 610 IAC 4-1-
11.5; filed Sep 9, 1981, 10: 15 am: 4 IR 2006; readopted
filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 |AC 4-1-12 Representative'sadvice not binding

on IOSHA inspector
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-41

Sec. 12. During the consultation, the employer must have
explained to him that such advice, opinions, recommenda
tions or suggestions that may be offered by the Bureau of
Safety Educationand Training representativearenot binding
on an IOSHA Inspection Officer and will not preclude the
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finding of dleged violations or the proposing of penalties
found by an1 OSHA Inspector at thetimean ingpectiontakes
place a his place of operation. (Department of Labor;
Indiana Occupational Safety and Health, On-Ste Consulta-
tionsRule 12; filed Oct 11, 1977, 9:30 am: Rulesand Regs.
1978, p. 463; filed Sgp 9, 1981, 10:15 am: 4 IR 2006;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101 AC 4-1-13 Consultation services separate from

enfor cement activities
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-41

Sec. 13. Employers requesting consultation services
shall be advised that the actions of a consultant from the
Bureau of Safety Education and Training are completely
separate, distinct and apart from the enforcement activi-
tiesof an Inspection Officer fromthe Bureau of Building
and Factory Inspection, and that:

(1) A consultative visit does not provide immunity

from a future regularly scheduled inspection or an

inspection resulting from a complaint, and neither;

(2) Does it serve as an indicator to the Bureau of

Building and Factory Inspection that a complete

inspection of the premisesisto be made promptly, and;

(3) Theemployer who hasreguested an on-site consul -

tation and has been placed on a “waiting list” is till

subject to any inspection during that “waiting” period
that would normally be scheduled or that would result
from a complaint.
(Department of Labor; Indiana Occupational Safety and
Health, On-Ste Consultations Rule 13; filed Oct 11,
1977, 9:30 am: Rules and Regs. 1978, p. 463; filed Sep
9, 1981, 10:15 am: 4 IR 2006; readopted filed Nov 20,
2001, 2:15 p.m.: 25 IR 1305)

610 | AC 4-1-14 Consultation visit after IOSHA in-

spection; restrictions
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-41

Sec. 14. Employersmay request on-site consultationto
assistinthe abatement of hazardscited duringan IOSHA
enforcement inspection. However, an on-siteconsultation
visit may not take place after an IOSHA inspection until
the employer has been notified that no Safety Order will
beissued or, if aSafety Order isissued, until thoseitems
for which consultation is requested have become final
orders. (Department of Labor; Indiana Occupational
Safety and Health, On-Ste Consultations Rule 14; filed
Oct 11, 1977, 9:30 am: Rules and Regs. 1978, p. 464;
filed Sep 9, 1981, 10:15 am: 4 IR 2006; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-1-17

610 IAC 4-1-15 Written report
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-41

Sec. 15. (a) A written report shall be prepared for each
visit and sent to the employer. Thereport shall restatethe
employer's request and describe the working conditions
examined by the consultant; shall identify specific
hazards; shall describe their nature, including reference
to applicable standards or codes; shal identify the
seriousness of the hazard; and, to the extent possible,
shall include suggested means or approaches to their
elimination or control. Additional sources of assistance
should be indicated, if known, including the possible
need to procure specific engineering consultation,
medical advice and assistance, etc. The report shall
include references to the completion dates for violative
conditions described in Rule 10.5 (610 IAC 4-1-10.5).

(b) The written report shall not be forwarded to the
Bureau of Building and Factory Inspection for usein any
compliance inspection or scheduling activities except
insofar as that may be necessary pursuant to Rules 10.5
and 11 [610 IAC 4-1-10.5 and 610 IAC 4-1-11].

(c) The consultant shall preservethe confidentiality of
information obtained asthe result of an on-site consulta-
tive visit which contains or might reveal atrade secret of
the employer. (Department of Labor; Indiana Occupa-
tional Safety and Health, On-Ste Consultations Rule 15;
filed Oct 11, 1977, 9:30 am: Rules and Regs. 1978, p.
464; filed Sep 9, 1981, 10:15 am: 4 IR 2006; readopted
filed Nov 20, 2001, 2: 15 p.m.: 25 IR 1305)

610 1 AC 4-1-16 Employee participation (Repealed)

Sec. 16. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, On-Site Consultations
Rule 16; filed Sep 9, 1981, 10:15 am: 4 IR 2007)

610 |AC 4-1-17 Procedure for on-site consultation

visit
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-41

Sec. 17. The on-site consultation visit will consist of an
opening conference, viewing of the problem aress, and
closing conference with asubsequent written report. During
the discussion with the employer the consultant shall:

(1) Discuss the overall accident prevention program

with the employer;

(2) Explain to the employer which IOSHA Standards

or rules and regulations apply to his workplace;

(3) Explain the technical language and application of

the standards when necessary;
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(4) Adviseif and how the employer is not in compliance
with IOSHA Standards or rules and regulations; and,
(5) Make recommendations to the employer on how
alleged violations may be abated.
(Department of Labor; Indiana Occupational Safety and
Health, On-Ste Consultations Rule 17; filed Oct 11,
1977, 9:30 am: Rulesand Regs. 1978, p. 464; readopted
filed Nov 20, 2001, 2: 15 p.m.: 25 IR 1305)

6101 AC 4-1-18 Sourcesto confirm alleged violation
(Repealed)

Sec. 18. (Repealed by Department of Labor; Indiana
Occupational Safety and Health; On-Ste Consultations
Rule 18; filed Sep 9, 1981, 10:15 am: 4 IR 2007)

610 IAC 4-1-19 Written report following visit (Re-
pealed)

Sec. 19. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, On-Site Consultations
Rule 19; filed Sep 9, 1981, 10:15 am: 4 IR 2007)

610 IAC 4-1-20 Assistance to employersin volun-

tary compliance
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-41

Sec. 20. Summary. In summary, the on-site consultation
sarvice offered by the Bureau of Safety Education and
Trainingisoneof assisting employersinthe State of Indiana
in their progress toward voluntary compliance. Those
employers who accept and agree with the objections of
IOSHA and who are earnestly working to secure a safer,
more healthful workplace, should receive assistance in their
efforts to abate prior to inspection, rather than receive
citationsor monetary penaltiesfor aleged violationsafter an
ingpection. (Department of Labor; Indiana Occupational
Safety and Health, On-Ste Consultations Summary; filed
Oct 11, 1977, 9:30 am: Rules and Regs. 1978, p. 464;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

Rule 2. Public Sector-Public Employee Safety
Program

6101AC4-2-1 |OSHA applicableto public sector employ-
ers; volunteer fire companies

610IAC4-2-2  Applicable law (Repeal ed)

6101AC4-2-3  Purpose and scope (Repeal ed)

6101AC4-2-4 Posting of notices; accessto information by
employees (Repeal ed)

610IAC4-2-5  Compliance order (Repealed)

610IAC4-2-6  Inspections (Repeal ed)

6101AC4-2-7  Notice by employee of alleged violation

(Repealed)
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6101AC4-2-8 Determinationthat inspection not warranted
(Repealed)

6101AC4-2-9  Imminent danger (Repeal ed)

610 IAC 4-2-10 Posting of compliance order (Repeal ed)

6101AC4-2-11 Record keeping and reporting requirements
of public employers

610 IAC 4-2-12 On-site consultation; training of inspectors
(Repealed)

610 IAC 4-2-13 Administrative action for non-compliance

and non-abatement (Repeal ed)

6101AC 4-2-1 IOSHA applicable to public sector
employers; volunteer fire compa-
nies
Authority: |C 22-8-1.1-48.1
Affected: |C 22-8-1.1; IC 36-8-12

Sec. 1. (@) The Indiana occupationa saf ety and health
act, 1C 22-8-1.1, pertainsto and concerns public employ-
ment aswell as private employment. 1C 22-8-1.1 defines
employer as, “any individual or type of organization,
including the state and al its political subdivisions,
which has in its employ one (1) or more individuals.”
Employeeis defined as, “a person permitted to work by
an employer in employment.”

(b) Therefore, the statute and al promulgated stan-
dards, rules and regulations are applicable to public
sector as well as private sector employers. Provided,
however, that the requirements for reporting and record-
ing occupational injuries and illnesses applicable in the
public sector arefoundin 610 1AC 4-2-11 and not in 610
IAC 4-4.

(c) For the purposes of the Indiana occupational safety
and hedth act, “Volunteer fire companies’, which exist
pursuant to 1C 36-8-12, shall be deemed public sector
employers. (Department of Labor; Indiana Occupational
Safety and Health, Public Employee ProgramPur pose; filed
Apr 5,1977, 10: 16 am: Rulesand Regs. 1978, p. 467; filed
S 9,1981, 10:15 am: 4 IR 1986; filed Jun 21, 1982, 3:00
pm: 5 IR 1607; filed Jan 8, 1986, 2:18 pm: 9 IR 999;
readopted filed Nov 20, 2001, 2:15 p.m.; 25 IR 1305)

6101AC 4-2-2 Applicable law (Repealed)

Sec. 2. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Applicable Law; filed Sep 9, 1981, 10:15 am:
4 1R 1990)

610 IAC 4-2-3 Purpose and scope (Repealed)
Sec. 3. (Repealed by Department of Labor; Indiana

Occupational Safety and Health, Public Employee
Program Sec 1; filed Sep 9, 1981, 10:15 am: 4 IR 1990)
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610 IAC 4-2-4 Posting of notices; accessto infor-
mation by employees (Repeal ed)

Sec. 4. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 2; filed Sep 9, 1981, 10:15 am: 4 IR 1990)

610 IAC 4-2-5 Compliance order (Repealed)

Sec. 5. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 3; filed Sep 9, 1981, 10:15 am: 4 IR 1990)

610 IAC 4-2-6 Inspections (Repealed)

Sec. 6. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 4; filed Sep 9, 1981, 10:15 am: 4 IR 1990)

610 1AC 4-2-7 Notice by employee of alleged viola-
tion (Repeal ed)

Sec. 7. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 5; filed Sep 9, 1981, 10:15 am: 4 IR 1990)

610 IAC 4-2-8 Determination that inspection not
warranted (Repealed)

Sec. 8. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 6; filed Sep 9, 1981, 10:15 am: 4 IR 1990)

610 IAC 4-2-9 Imminent danger (Repealed)

Sec. 9. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 7; filed Sep 9, 1981, 10:15 am: 4 IR 1990)

610 IAC 4-2-10 Posting of compliance order (Re-
peal ed)

Sec. 10. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 8; filed Sep 9, 1981, 10:15 am: 4 IR 1990)

610 IAC 4-2-11 Record keeping and reporting re-

quirements of public employers
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: 1C22-8-1.1

Sec. 11. Reporting and Recording of Occupational
Injuries and lllnesses. (a) Purpose and Scope. This

610 IAC 4-2-11

section provides for recordkeeping and reporting by
employers with eleven (11) or more employees as
necessary or appropriate for enforcement of the Law, for
developing information regarding the causesand preven-
tion of occupational accidents and illnesses, and for
maintaining a program of collection, compilation, and
analysis of occupational safety and health statistics. This
sectionwill apply to employers of the Public Sector only.

(b) Log of Occupational Injuries and IlInesses.

(1) Eachemployer shall maintainin each establishment

a log of al recordable occupational injuries and

illnesses for that establishment, except that under the

circumstances described in paragraph (2) of this
section an employer may maintain the log of occupa-
tional injuries and illnesses at a place other than the
establishment. Each employer shall enter each record-
able occupational injury and illnesson the log as early
as practicable but not later than six (6) working days
after receiving information that a recordable case has
occurred. For this purpose, Occupational Safety and

Health Administration OSHA FormNo. 200 (6101AC

4-4-15) or any private equivalent may be used. OSHA

FormNo. 200[6101AC 4-4-15] oritsequivaent shall

be completed in thedetail provided intheformandthe

instruction contained in OSHA Form No. 200 (610

IAC 4-4-15). If an equivalent to OSHA Form No. 200

(610 IAC 4-4-15) is used, such as a print out from

data-processing equipment, theinformation shall beas

readable and comprehensible to a person not familiar
withthedata-processing equipment astheOSHA Form

No. 200 (610 IAC 4-4-15) itself.

(2) Any employer may maintain the log of occupa-

tional injuries and illnesses at a place other than the

establishment or by means of data-processing equip-

ment, or both, under the following circumstances:
(A) Thereis available at the place where the log is
maintained sufficient information to complete the
log to a date within six (6) working days after
receiving information that a recordable case has
occurred, as required by paragraph (1) of this sec-
tion.
(B) At each of the employer's establishments, there
is available a copy of the log which reflects sepa-
rately the injury and illness experience of that
establishment complete and current to a date within
forty-five-calendar days.

(c) Period Covered. Logs shall be established on a
calendar year basis. Theinitial log shall include record-
able occupational injuries and illnesses occurring on or
after January 1, 1977.

(d) Supplementary Record. In addition to the log of
occupational injuries and illnesses provided for under
Section B (subsection (b) of thissection), each employer
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shall have available for inspection at each establishment
within six (6) working days after receiving information
that a recordable case has occurred, a supplementary
record for each occupational injury or illness for that
establishment. Therecord shall becompletedinthedetail
prescribed in the instructions accompaning [sic.] Occu-
pational Safety and Health Administration Form No.
OSHA 101 (610 IAC 4-4-16). The Indiana Workmen's
Compensation Form No. 24 (revised) is an acceptable
substitutefor those employers covered by the Workmen's
Compensation Act.
(e) Annual Summary.
(1) Each employer shall compilean annual summary of
occupational injuries and illnesses for each establish-
ment. Each annual summary shall be based on the
information contained in the log of occupational
injuries and ilInesses for the particular establishment.
Form OSHA No. 200 610 |AC 4-4-15 shall beused for
this purpose, and shall be completed in the form and
detail asprovidedin theinstructionscontained therein.
(2) The summary shall be completed no later than one
(1) month after the close of each calendar year.
(3) Each employer, or employee of the employer who
supervises the preparation of the annual summary of
occupational injuriesandillnesses, shall certify that the
annual summary of occupational injuriesand illnesses
istrue and complete. The certification shall be accom-
plished by affixing the signature of the employer, or
empl oyee of the employer who supervisesthe prepara-
tion of the annual summary of occupational injuries
and illnesses, at the bottom of the last page of thelog
and summary, or by appending a separate statement to
the log and summary certifying that the annual sum-
mary is true and complete.
(4)(A) Each employer shall post a copy of the estab-
lishment's summary in each establishment in the same
manner that notices are required to be posted under
610 IAC 4-4-5. The summary covering the previous
calendar year shall be posted no later than February 1,
and shall remainin place until March 1. For employees
who do not primarily report or work at a single estab-
lishment, or who do not report to any fixed establish-
ment on a regular basis, employers shall satisfy this
posting requirement by presenting or mailing acopy of
the summary during the month of February of the
following year to each such employee who receives
pay during that month. For multi-establishment em-
ployers where operations have closed down in some
establishment during the calendar year, it will not be
necessary to post summariesfor those establishments.
(B) A failure to post a copy of the establishment's
annual summary may result in the issuance of safety
orders pursuant to |C 22-8-1.1.
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(f) Retention of Records. Records provided for in
paragraph[sic.] B, D, and E [ subsections(b), (d) and (€)
of thissection] shall beretainedin each establishment for
five (5) yearsfollowing the end of the year to which they
relate.

(9) Accessto Records.
(1) Recordsprovided for in paragraph[sic.] B, D, and
E [subsections (b), (d) and (e) of this section] shall be
available for inspection and copying by Compliance
Safety and Health Officers during any occupational
safety and health inspection, or for statistical compila-
tions, provided for under 1C 22-8-1.1.
(2)(A) Thelog and summary of all recordable occupa-
tional injuriesandillnesses(OSHA No. 200) (6101AC
4-4-15) (thelog) shall, uponrequest, bemadeavailable
to any employee, former employee, and to their repre-
sentativesfor examination and copying in areasonable
manner and at reasonable times.
(B) Nothing inthissection shall be deemed to preclude
employees and empl oyee representatives from collec-
tively bargaining to obtain access to information
relating to occupational injuries and illnesses in
addition to the information made available under this
section.

(h) Reporting of Fatality of Multiple Hospitalization
Accidents. Within forty-eight (48) hours after the occur-
rence of an employment accident, which is fatal to one
(2) or moreemployees or which resultsin hospitalization
of five (5) or more employees, the employer of any
employees so injuried [sic.] or killed shall report the
accident either orally or in writing to the Commissioner
of Labor. The reporting may be by telephone or tele-
graph. The report shall relate the circumstances of the
accident, the number of fatalities, and the extent of any
injuries. The Commissioner may require such additional
reports in writing or otherwise, as he deems necessary,
concerning the accident. This section will apply to any
and all establishments regardless of size.

(i) Falsification, or Failure to Keep Records or Re-
ports.

(1) “Whoever knowingly makes any false statement,

representation, or certification in any application,

record, report, plan or other document filed or required
to be maintained, shall be considered in violation of
the Law (IC 22-8-1.1).

(2) Failure to maintain records or file reports required

by this part, or in the details required by forms and

instructions issued under this part, may result in the
issuance of safety orders.

() Change of Administration. Where an establishment
has changed administration, the employer shall be
responsible for maintaining records and filing reports
only for that period of the year during which he or she



111 DEPARTMENT OF LABOR

administers such establishment. However, in the case of
any changein administration, theemployer shall preserve
those records, if any, of the prior administration which
are required to be kept under this part. Those records
shall be retained at each establishment to which they
relate, for the period, or remainder thereof, required
under paragraph F [ subsection (f) of this section] .

(k) Definitions. (1) “Act” means the Indiana Occupa
tional Safety and Health Act (IOSHA) IC 22-8-1.1.

(2) Thedefinitionsand interpretations contained in IC
22-8-1.1 shall be applicable to such terms when used in
thisregulation. (610 IAC 4)

(3) “Recordable occupational injuries and illnesses”
areany occupational injuriesor illnesseswhich result in:

(A) Fatalities, regardlessof thetimebetweentheinjury
and death, or the length of theillness; or
(B) Lost workday cases, other thanfatalities, that result
in lost workdays; or
(C) Non-fatal caseswithout | ost workdayswhich result
in transfer to another job or termination of employ-
ment, or required medical treatment (other than first
aid) or involve: loss of consciousness or restriction of
work or motion. This category aso includes any
diagnosed occupational illnesseswhich arereported to
the employer but are not classified as fatalities or lost
workday cases.

(4) “Medical treatment” includes treatment adminis-
tered by aphysician or by registered professional person-
nel under the standard orders of a physician. Medical
treatment doesnot includefirst aid treatment even though
provided by a physician or registered professional
personnel.

(5) “First aid” is any one-time treatment, and any
follow-up visit for the purpose of observation, of minor
scratches, cuts, burns, splinters, and so forth, which do
not ordinarily require medical care. Such one-time
treatment, and any follow-up visits for the purpose of
observation, isconsidered first aid even though provided
by a physician or registered professional personnel.

(6) “Lost workdays’: The number of days(consecutive
or not) after, but not including, the day of injury or
illness during which the employee would have worked
but could not do so; that is, could not perform al or any
part of hisnormal assignment duringall or any part of the
workday shift, because of occupational injury or illness.

(7)(A) “ 'Establishment' for publicagenciesiseither (a)
asingle physical location where a specific governmental
function is performed; or (b) that location which is the
lowest level where attendance or payroll records are kept
for agroup of employeeswho perform the same govern-
mental function, or who are in the same specific organi-
zational unit, even though the activities are carried on at
more than a single physical location.”
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(B) For agencies engaged in activities such as agricul-
ture, construction, transportation, communications, and
electric, gas and sanitary services, which may be physi-
cally dispersed, records may be maintained at a place
which employees report each day.

(C) Recordsfor personnel who do not primarily report
or work at asingle establishment, and who are generally
not supervised in their daily work, such as technicians,
engineers, etc., shall be maintained at the location from
which they are paid or the base from which personnel
operate to carry out their activities.

(1) Petitions for Recordkeeping Exceptions.

(1) Any employer who wishesto maintain recordsin a

manner different from that required by this part may

submit a petition containing the information specified
in paragraph (4) of this section to the Commissioner of

Labor.

(2) Submission of Petition. Any employer who wishes

to maintain records in a manner different from that

required by this part may submit a petition containing
the information specified in paragraph (d) of this
section to the Commissioner of Labor.

(3) Opportunity for Comment. Affected employees or

their representatives shall have an opportunity to

submit written data, views, or arguments concerning

the petition to the Commissioner within ten (10)

working days following the receipt of notice under

paragraph (4)(E) of this section.

(4) Contents of Petition. A petition filed under para-

graph (2) of this section shall include:

(A) The name and address of the applicant;

(B) The address of the place or places of employ-
ment involved;

(C) Specification of the reasons for seeking relief;
(D) Description of the different recordkeeping
procedures which are proposed by the applicant;
(E) A statement that the applicant has informed his
affected employees of the petition by giving a copy
thereof to them or to their authorized representative
and by posting a statement giving a summary of the
petition and by other appropriate means. A statement
posted pursuant to this subparagraph shall be posted
in each establishment in the same manner that
noticesarerequired to be posted under 610 1AC 4-4-
12. Theapplicant shall also statein hisstatement that
he has informed his affected employees of their
rights under this paragraph (5) of this section.

(5) Additional Notice, Conferences

(A) In addition to the actual notice provided for in
paragraph (4)(E) of this section, the Commissioner
may provide, or cause to be provided, such addi-
tional notice of the petition as he may deem appro-
priate.
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(B) The Commissioner may also afford an opportu-
nity to interested parties for informal conference or
hearing concerning the petition.
(6) Action. After review of the petition, and of any
comments submitted in regard thereto, and upon
completion of any necessary appropriate investigation
concerning the petition, if the Commissioner findsthat
the alternative recordkeeping procedure proposed will
not hamper or interfere with the purposes of the Law
and will provide equivalent information, he may grant
the petition subject to such conditions as he may
determine appropriate, and subject to revocation for
cause.
(7) Publication. Whenever any relief under thissection
is sought to be revoked for any failure to comply with
the conditions thereof, an opportunity for informal
hearing or conference shall be afforded to the employ-
ers and affected employees, or their representatives.
Except in cases of willfulnessor where public safety or
health requires otherwise, before the commencement
of any such informal proceeding, the employer shall:
(A) Be notified in writing of the facts or conduct
which may warrant the action; and
(B) Be given an opportunity to demonstrate or
achieve compliance.
(8) Compliance After Submission of Petitions. The
submission of apetition shall not relieve any employer
fromany obligationto comply with thispart. However,
the Commissioner shall givenotice of thedenial of any
petition within a reasonable time.
(9) Consultation. There shall be consultation between
the appropriate representatives of the IndianaOccupa-
tional Safety and Health Administration and the U. S.
Department of Labor—-OSHA Department in order to
insure the effective implementation of this section.
(m) EmployeesNot in Fixed Establishments. Employer
of employeesengaged in physically dispersed operations
such as occur in construction, installation, repair or
service activities who do not report to any fixed estab-
lishment on a regular basis but are subject to common
supervision may satisfy theprovisionsof paragraph[sic.]
B, D, and F [subsections (b), (d) and (f) of this section]
of this seciton with respect to such employees by:
(1) Maintaining therequired recordsfor each operation
or group of operations which is subject to common
supervision (field superintendent, field supervisor,
etc.) in an established central place;
(2) Having the address and telephone number of the
central place available at each worksite; and,
(3) Having personnel available at the central place
during normal business hours to provide information
from the records maintai ned there by tel ephone and by
mail
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(n) Duties of Employer. Upon receipt of an Occupa
tional Injuries and Ilinesses Survey Form, OSHA No.
200-S, the employer shall promptly completetheformin
accordance with the instructions contained therein, and
return it in accordance with the aforesaid instructions.
(Department of Labor; Indiana Occupational Safety and
Health, Public Employee Program Sec 9; filed Apr 5,
1977, 10:16 am: Rulesand Regs. 1978, p. 472; filed Sep
9, 1981, 10:15 am: 4 IR 1986; readopted filed Nov 20,
2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-2-12 On-site consultation; training of
inspector s (Repealed)

Sec. 12. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
Program Sec 10; filed Segp 9, 1981, 10: 15 am: 4 IR 1990)

610 1AC 4-2-13 Administrative action for non-com-
pliance and non-abatement (Re-
pealed)

Sec. 13. (Repealed by Department of Labor; Indiana
Occupational Safety and Health, Public Employee
ProgramSec 11; filed Sep 9, 1981, 10: 15 am: 4 IR 1990)

Rule 3. Inspections, Safety Orders and Penalties

610IAC4-3-1  Purpose and scope of rule

6101AC4-3-2 Posting of noticesby employers; “establish-
ment” defined; availability to employees of
law, regulations, and standards

610 IAC4-3-3  Authority of compliance safety and health
inspectors; security clearance

610I1AC4-3-4  Refusd to permit inspection; compul sory
process

6101AC4-3-5 Permission to enter may not be conditioned
on waiver of cause of action

6101AC4-3-6  Advance notice of inspections prohibited;
exceptions; penalty

610IAC4-3-7  Conduct of inspection; authority of inspec-
tors; precautions

6101AC4-3-8  Employer and employee representatives
may accompany inspector

610IAC4-3-9  Confidentidity of trade secrets; penalty

610 IAC 4-3-10 Inspectors may consult with employees

610 IAC 4-3-11 Notice by employee of alleged violation

6101AC4-3-12 Determination that inspection not war-
ranted; informal conference

610 IAC 4-3-13 Imminent danger

610 1AC4-3-14 Safety order; notice of violation; review
procedures

6101AC4-3-15 Petition for modification of abatement date;
information required; filing

610IAC4-3-16 Notice of proposed penalty; factors; de
minimis violations

610 IAC 4-3-17 Posting of safety order; penalty
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6101AC4-3-18  Noticeof intention to contest safety order or Sec. 2. (8)(1) Each employer shall post and keep
proposed penalty posted a notice or notices to be furnished by the depart-

610 1AC 4-3-19 Failure to correct violation; additional ment, informing employees of the protections and
penalty '

610 IAC 4-3-19.1 Abatement verification

610 IAC 4-3-19.5 Denial of petition for review

610 IAC 4-3-20 Informal review of safety order, penalty, or
notice of failureto correct violation
Definitions

Action by United Statesdepartment of |abor
on request for variance

Department access to employee medical
information; policies, procedures, and
safeguards

610 IAC 4-3-21
6101AC4-3-22

610 IAC 4-3-23

6101AC 4-3-1 Purpose and scope of rule
Authority: |1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C22-8-1.1

Sec. 1. TheIndianaoccupationa safety and hedth act, IC
22-8-1.1requires, in part, that every employer covered under
the act furnish to its employees employment and a place of
employment which arefreefromrecognized hazardsthat are
causing or arelikely to cause death or serious physical harm
to its employees. The act dso requires that employers
comply with occupational safety and hedth standards
promulgated under the act, and that employees comply with
standards, rules, regulations and ordersissued under the act
which are applicable to their own actions and conduct. The
act authorizes the department to conduct inspections, and to
issue safety orders and proposed penalties for aleged
violations. The act contains provisions for adjudication of
violations, periods prescribed, for the abatement of viola-
tions, and proposed pendlties by the board of safety review,
if contested by an employer or by an employee or authorized
representative of employees, and for judicid review. The
purpose of 610 IAC 4-3isto prescriberulesand to set forth
generd poalicies for enforcement of the inspection, safety
order, and proposed penalty provisons of the act. In Situa-
tions where 610 IAC 4-3 sets forth general enforcement
policies rather than substantive or procedural rules, such
policiesmay bemodifiedin specific circumstanceswherethe
commissioner or his designee determines that an alternative
course of action would better serve the objectives of the act.
(Department of Labor; PT 1903, 1903.1; filed Apr 5, 1977,
10:24 am: Rulesand Regs. 1978, p. 481, filed Jan 8, 1986,
2:18 pm: 91R999; readopted filed Nov 20, 2001, 2: 15p.m.:
251R1305)

610 1AC 4-3-2 Posting of notices by employers;
“establishment” defined; avail-
ability to employees of law, regu-
lations, and standar ds

Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-3.1; IC 22-8-1.1-27.1

obligations provided for in the act and that for assistance
and information, including copies of the act and of
specific safety and health standards, employees should
contact the employer or the office of the department.
Such natice or notices shall be posted by the employer in
each establishment in a conspicuous place or places
where noticesto employeesare customarily posted. Each
employer shall take steps to insure that such notices are
not altered, defaced, or covered by other material.

(2) Reproductionsor facsimilesof thestate poster shall
constitute compliance with the posting requirements.
Such reproductions or facsimiles must be at least 8 1/2
inchesby 14 inches, and the printing sizeisat least 10 pt.
Whenever the size of the poster increases, the size of the
print shall also increase accordingly. The caption or
heading on the poster shall bein largetype, generally not
less than 36 pt.

(b) “Establishment” means a single physical location
where businessis conducted or where services or indus-
trial operations are performed. (For example: A factory,
mill, store, hotel, restaurant, movie theatre, farm, ranch,
bank, sales office, warehouse, or central administrative
office.) Wheredistinctly separateactivitiesare performed
at asingle physical location (such as contract construc-
tion activities from the same physical location as a
lumber yard), each activity shall be treated as a separate
physical establishment, and a separate notice or notices
shall be posted in each such establishment, to the extent
that such notices have been furnished by the department.
Where employers are engaged in activities which are
physically dispersed, such as agriculture, construction,
transportation, communications, and electric, gas and
sanitary services, the notice or notices required by this
section shall be posted at the location to which employ-
ees report each day. Where employees do not usually
work at, or report to, a single establishment, such as
longshoremen, traveling salesmen, technicians, engi-
neers, etc., such notice or notices shall be posted at the
location from which the employees operate to carry out
their activities. In all cases, such notice or notices shall
be posted in accordance with the requirements of subsec-
tion (a) of this section.

(c) Copies of the act, all regulations published in 610
IAC 4, and al applicable standards will be available at
the department of labor—| OSHA office. If any employer
has obtained copies of these materials, he shall make
them available upon request to any employee or his
authorized representative for review in the establishment
where the employee is employed on the same day the
request is made or at the earliest time mutually conve-
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nient to the employee or his authorized representative
and the employer.

(d) Any employer failing to comply withtheprovisions
of this section shall be subject to issuance of a safety
order and penalty in accordancewith the provisionsof IC
22-8-1.1-27.1. (Department of Labor; PT 1903, 1903.2;
filed Apr 5, 1977, 10:24 am: Rules and Regs. 1978, p.
481; filed Jan 8, 1986, 2:18 pm: 9 IR 1000; readopted
filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-3-3 Authority of compliance safety and
health inspectors; security clear-

ance
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-23.1

Sec. 3. (a) Compliance safety and health inspectorsare
authorized to enter without delay and at reasonabletimes
any factory, plant, establishment, construction site, or
other area, workplace or environment where work is
performed by an employee or an employer; to inspect and
investigate during regular working hours and at other
reasonable times, and within reasonable limitsand in a
reasonable manner, any such place of employment, and
all pertinent conditions, structures, machines, apparatus,
devices, equipment and materials therein; to question
privately any employer, owner, operator, agent or em-
ployee; and to review records required by the act and
rules published in 610 IAC 4, and other records which
are directly related to the purpose of the inspection.

(b) Prior to inspecting areas containing information
which is classified by an agency of the United States
government in the interest of national security, the
compliance safety and health inspectors shall have
obtained the appropriate security clearance. (Department
of Labor; PT 1903, 1903.3; filed Apr 5, 1977, 10: 24 am:
Rules and Regs. 1978, p. 482; filed Jan 8, 1986, 2:18
pm: 9 IR 1000; readopted filed Nov 20, 2001, 2:15 p.m.:
25 IR 1305)

6101AC 4-3-4 Refusal to permit inspection; com-

pulsory process
Authority: |C 22-8-1.1-7; IC 22-8-1.1-48.1
Affected: |C 22-8-1.1-15; IC 22-8-1.1-23.1

Sec. 4. (a) Upon arefusal to permit the compliance
safety and health inspector, in exercise of his official
duties, to enter without delay and at reasonable timesany
place of employment or any place therein, to inspect, to
review records, or to question any employer, owner,
operator, agent, or employee, in accordance with 610
IAC 4-3-3, or to permit arepresentative of employeesto
accompany the compliance safety and health inspector

DEPARTMENT OF LABOR 114

during the physical inspection of any workplace in
accordance with 610 IAC 4-3-8, the compliance safety
and health inspector shall terminate the inspection or
confine the inspection to other areas, conditions, struc-
tures, machines, apparatus, devices, equipment, materi-
als, records, or interviewsconcerning which no objection
is raised. The compliance safety and health inspector
shall endeavor to ascertain the reason for such refusal,
and heshall immediately report therefusal and thereason
therefor to the commissioner. The commissioner shall
consult with the attorney general, who shall take appro-
priateaction, including compul sory process, if necessary.

(b) Compulsory process shall be sought in advance of
an attempted inspection or investigation if, in the judg-
ment of the commissioner and the attorney general
circumstances exist which make such preinspection
process desirable or necessary. Some examples of
circumstancesin which it may be desirable or necessary
to seek compulsory process in advance of an attempt to
inspect or investigate include (but are not limited to):

(1) when the employer's past practice either implicitly
or explicitly puts the commissioner on notice that a
warrantless inspection will not be allowed;
(2) when an inspection includes the use of special
equipment or when the presence of an expert or
experts is needed in order to properly conduct the
inspection, and procuring awarrant prior to an attempt
to inspect would aleviate the difficulties or costs
encountered in coordinating the availability of such
equipment or expert.

(c) For purposes of this section, the term compul sory
process shall mean the ingtitution of any appropriate
action, including ex parte application for an inspection
warrant or its equivalent. Ex parte inspection warrants
shall be the preferred form of compulsory processin al
circumstances where compulsory processis relied upon
to seek entry to aworkplace under this section. (Depart-
ment of Labor; PT 1903, 1903.4; filed Apr 5, 1977,
10:24 am: Rules and Regs. 1978, p. 483; filed May 12,
1981, 3:07 pm: 41R915; filed Sep 9, 1981, 10:15am: 4
IR 1999; filed Jan 8, 1986, 2:18 pm: 9 IR 1001;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-3-5 Permission to enter may not be con-
ditioned on waiver of cause of

action
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1

Sec. 5. Any permission to enter, inspect, review
records, or question any person, shall not imply or be
conditioned upon awaiver of any cause of action, safety
order, or penalty under the act [1C 22-8-1.1]. Compli-
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ance safety and health inspectors are not authorized to
grant any such waiver. (Department of Labor; PT 1903,
1903.5; filed Apr 5, 1977, 10:24 am: Rules and Regs.
1978, p. 483; filed Jan 8, 1986, 2:18 pm: 9 IR 1001,
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-3-6 Advance notice of inspections pro-
hibited; exceptions; penalty
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-24.2; IC 22-8-1.1-27.1

Sec. 6. (a) Advance notice of inspection may not be
given, except in the following situations:

(1) in casesof apparent imminent danger, to enablethe

employer to abate the danger as quickly as possible;

(2) in circumstances where the inspection can most

effectively be conducted after regular business hours

or where specia preparations are necessary for an
inspection;

(3) wherenecessary to assurethe presence of represen-

tation of the employer and employees or the appropri-

ate personnel needed to aid in the inspection; and

(4) in other circumstances where the commissioner

determines that the giving of advance notice would

enhance the probability of an effective and thorough
inspection.

(b) In the situations described in subsection (a) of this
section, advance notice of inspections may be given only
if authorized by the commissioner, except that in cases of
apparent imminent danger, advance notice may be given
by the compliance saf ety and health inspector with such
authorization if the commissioner is not immediately
available. When advance notice is given, it shall be the
employer's responsibility promptly to notify the autho-
rized representative of employeesof theinspection, if the
identity of such representativeisknown to the employer.
(See 610 IAC 4-3-8(b) asto situations where thereis no
authorized representative of employees.) Upon the
request of theemployer, the compliance safety and health
inspector will inform the authorized representative of
employees of the inspection, provided that the employer
furnishesthecompliance saf ety and healthinspector with
the identity of such representative and with such other
information as is necessary to enable him promptly to
inform such representative of the inspection. An em-
ployer who failsto comply with his obligation under this
section promptly to inform the authorized representative
of employees of the inspection or to furnish such infor-
mation as is necessary to enable the compliance safety
and health inspector promptly to inform such representa-
tive of the inspection, may be subject to a safety order
and penalty under I1C 22-8-1.1-27.1(a). Advance notice
in any of the situations, described in subsection (a) of

610 1AC 4-3-7

this section shall not be given more than 24 hours before
the inspection is scheduled to be conducted, except in
apparentimminent danger situationsand in other unusual
circumstances.

(c) The act provides in IC 22-8-1.1-24.2 that any
persons who give advance notice of any inspection to be
conducted under the act, without authority from the
commissioner or his duly authorized representative,
commitsaClass B misdemeanor, which is punishable by
up to one hundred eighty (180) daysimprisonment and a
onethousand dollar ($1,000) fine. (Department of Labor;
PT 1903, 1903.6; filed Apr 5, 1977, 10:24 am: Rulesand
Regs. 1978, p. 483; filed Jan 8, 1986, 2:18 pm: 9 IR
1001; readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR
1305)

610 IAC 4-3-7 Conduct of inspection; authority of

inspectors; precautions
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC 22-8-1.1-23.1

Sec. 7. (a) Subject to the provisions of 610 |AC 4-3-3,
inspections shall take place at such times and in such
places of employment as the commissioner may direct.
At beginning of an inspection, compliance safety and
health inspectors shall present their credentials to the
owner, operator, or agent in charge at the establishment;
and indicate generally the scope of theinspection and the
records specified in 610 IAC 4-3-3 which they wish to
review. However, such designation of records shall not
preclude access to additional records specified in 610
IAC 4-3-3.

(b) Compliance saf ety and health inspectors shall have
authority to take environmental samples and to take or
obtain photographs related to the purpose of the inspec-
tion, employ other reasonable investigative techniques,
and question privately any employer, owner, operator,
agent or employee of an establishment. (See 610 IAC 4-
3-9 on trade secrets.) As used herein, the term “employ
other reasonable investigative techniques” includes, but
isnot limited to, the use of devicesto measure employee
exposures and the attachment of personal sampling
equipment such as dosimeters, pumps, badges and other
similar devices to employees in order to monitor their
exposure.

(c) In taking photographs and samples, compliance
safety and health inspectors shall take reasonabl e precau-
tionsto insurethat such actionswith flash, spark-produc-
ing, or other equipment would not be hazardous. Compli-
ance safety and health inspectors shall comply with all
employer safety and health rules and practices at the
establishment being inspected, and they shall wear and
use appropriate protective clothing and equipment.
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(d) The conduct of inspections shall be such as to
preclude unreasonabl e disruption of the operationsof the
employer's establishment.

(e) At the conclusion of an inspection, the inspector
shall confer with the employer or his representative and
informally advise him of any apparant [sic.] safety or
healthviol ationsdiscl osed by theinspection. During such
conference, the employer shall be afforded an opportu-
nity to bring to the attention of the compliance saf ety and
health inspector any pertinent information regarding
conditions in the workplace.

(f) Inspections shall be conducted in accordance with
therequirementsof 610 1AC 4-3. (Department of Labor;
PT 1903, 1903.7; filed Apr 5, 1977, 10: 24 am: Rulesand
Regs. 1978, p. 484; filed Jul 13, 1983, 2:37 pm: 6 IR
1728; filed Jan 8, 1986, 2: 18 pm: 9 IR 1002; readopted
filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC4-3-8 Employer and employee representa-
tives may accompany inspector
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC 22-8-1.1-24.3

Sec. 8. (@) Compliance safety and health inspectors
shall be in charge of inspections and questioning of
persons. A representative of theemployer and arepresen-
tative authorized by his employees shall be given an
opportunity to accompany the compliance safety and
health inspector during the physical inspection of any
workplace for the purpose of aiding such inspection. A
compliance safety and health inspector may permit
additional employer representatives and additional
representatives authorized by employees to accompany
himwhere he determinesthat such additional representa-
tiveswill further aid theinspection. A different employer
and employeerepresentative may accompany the compli-
ance safety and health inspector during each different
phase of an inspection if this will not interfere with the
conduct of the inspection.

(b) Compliance saf ety and health inspectors shall have
the authority to resolve al disputes as to who is the
representativeauthorized by theempl oyer and employees
for the purpose of this section. If there is no authorized
representative of employees, or if the compliance safety
and health inspector is unable to determine with reason-
able certainty whoissuch representative, heshall consult
with a reasonable number of employees concerning
meatters of safety and health in the workplace.

(c) Therepresentative(s) authorized by employeesshall
be an employee(s) of the employer. However, if in the
judgment of the compliance safety and health inspector,
good cause has been shown why accompaniment by a
third party who is not an employee of theemployer (such
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asanindustrial hygienist or a safety engineer) isreason-
ably necessary to the conduct of an effective and thor-
ough physical inspection of the workplace, such third
party may accompany the compliance safety and health
inspector during the inspection.

(d) Compliance safety and health inspectors are
authorized to deny theright of accompaniment under this
section to any personwhose conduct interfereswith afair
and orderly inspection. The right of accompaniment in
areas containing trade secrets shall be subject to the
provisions of 610 IAC 4-3-9(d). With regard to informa-
tion classified by an agency of the U.S. government in
the interest of national security, only persons authorized
to have access to such information may accompany a
compliance safety and health inspector in areas contain-
ing such information. (Department of Labor; PT 1903,
1903.8; filed Apr 5, 1977, 10:24 am: Rules and Regs.
1978, p. 485; filed Jan 8, 1986, 2:18 pm: 9 IR 1003;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 1AC 4-3-9 Confidentiality of trade secrets;
penalty
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC 5-14-3; IC 22-8-1.1-48.4; IC 22-8-1.1-49

Sec. 9. (a) 1C 22-8-1.1-48.4 provides: “ All information
reported to or otherwise obtained by the commissioner,
his designated representatives, the department of labor,
the occupational safety standards commission, the board
of safety review, the bureau of safety education and
training, and the agents and employees of any of them,
that contains or might revea a trade secret, shall be
considered confidential, and shall be disclosed only to
such other officers or employees concerned with the
functions set forth in this chapter asmay be necessary for
them to discharge their duties under this chapter. In any
proceeding, the commi ssioner, thecommission, theboard
or acourt shall issue such orders as may be appropriate,
including the impoundment of files, or portions of files,
to protect the confidentiality of trade secrets.”

(b) IC 22-8-1.1-48.4 further provides: “ No person may
violate the confidentiality of trade secrets’. Pursuant to
IC 22-8-1.1-49 any person who knowingly does so
commitsaClass B misdemeanor. The maximum punish-
ment would be one hundred eighty (180) daysimprison-
ment and a one thousand dollar ($1,000) fine. Any
information which would be protected by IC 22-8-1.1-
48.4 would not be subject to the disclosure provisions of
the Indiana access to public records law (1C 5-14-3).

(c) At the commencement of an inspection, the em-
ployer may identify areas in the establishment which
contain or which might reveal a trade secret. If the
compliance safety and health inspector has no clear
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reason to question such identification, information
obtained in such areas, including all negatives and prints
of photographs, and environmental samples, shall be
labeled “confidentialtrade secret” and shall not be
disclosed except in accordance with the provisions of IC
22-8-1.1-48.4.

(d) Upon the request of an employer, an authorized
representative of employees under 610 IAC 4-3-8 in an
area containing trade secrets shall be an employeein that
area. Wherethereis no such representative or employee,
the compliance saf ety and health inspector shall consult
with areasonable number of employeeswho work in that
area concerning matters of safety and health. (Depart-
ment of Labor; PT 1903, 1903.9; filed Apr 5, 1977,
10:24 am: Rules and Regs. 1978, p. 486; filed Jan 8,
1986, 2:18 pm: 9 1R 1003; readopted filed Nov 20, 2001,
2:15p.m.: 25 IR 1305)

610 IAC 4-3-10 I nspectors may consult with em-

ployees
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: 1C22-8-1.1

Sec. 10. Compliance safety and health inspectors may
consult with employee concerning matters of occupa-
tional safety and health to the extent they deem necessary
for the conduct of an effective and thorough inspection.
During the course of an inspection, any employee shall
be afforded an opportunity to bring any violation of the
act which hehasreasonto believe existsintheworkplace
to the attention of the compliance safety and health
inspector. (Department of Labor; PT 1903, 1903.10;
filed Apr 5, 1977, 10:24 am: Rules and Regs. 1978, p.
487; filed Jan 8, 1986, 2:18 pm: 9 IR 1004; readopted
filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 | AC 4-3-11 Notice by employee of alleged viola-
tion
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-24.1; IC 22-8-1.1-38.1

Sec. 11. (a) Any employeeor representative of employ-
ees who believe that aviolation of the act exists in any
workplace where such employee is employed may
reguest an inspection of such workplace by giving notice
of the alleged violation to the commissioner or to a
compliance safety and health inspector. Any such notice
shall be reduced to writing, shall set forth with reason-
able particularity the groundsfor the notice, and shall be
signed by the employee or representative of employees.
A copy shall be provided the employer or his agent by
the commissioner or the compliance safety and health
inspector no later than at the time of inspection, except
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that, upon the request of the person giving such notice,
hisname and the names of individual employeesreferred
to therein shall not appear in such copy or on any record
published, released, or made available by the department.

(b) If upon receipt of such notification, the commis-
sioner determines that the complaint meets the require-
ments set forth in subsection (@) of this section, and that
there are reasonable grounds to believe that the alleged
violation exists, he shall cause an inspection to be made
as soon as practicable, to determine if such alleged
violation exists. Inspections under this section shall not
be limited to matters referred to in the complaint.

(c) Prior to or during any inspection of a workplace,
any employee or representative of employees employed
in such workplace may notify the compliance safety and
health inspector in writing, of any violation of the act
which they have reason to believe exists in such work-
place. Any such notice shall comply with the require-
ments of subsection (a) of this section.

(d) 1C 22-8-1.1-38.1 provides. “No person shall
discharge or in any manner discriminate against any
empl oyeebecause such employeehasfiled any complaint
or instituted or caused to be instituted any proceeding
under or related to this chapter or hastestified or isabout
to testify in any such proceeding or because of the
exercise by such employee on behalf of himself or others
of any right afforded by this chapter.” (Department of
Labor; PT 1903, 1903.11; filed Apr 5, 1977, 10:24 am:
Rules and Regs. 1978, p. 487; filed Sep 9, 1981, 10:15
am: 4 IR 2000; filed Jan 8, 1986, 2:18 pm: 9 IR 1004;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-3-12 Determination that inspection not

warranted; informal conference
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-24.1

Sec. 12. (a) If the commissioner determines that an
inspection is not warranted because there are no reason-
able groundsto believe that a violation or danger exists
with respect to a complaint under 610 IAC 4-3-11, he
shall notify the complaining party in writing within
twenty (20) days of such determination giving the
reasons why he is not making the requested inspection.
The complaining party may obtain review of such
determination by submitting a written statement of
position with the commissioner and, at the same time,
providing the employer with acopy of such statement by
certified mail. The employer may submit an opposing
written statement of position with the commissioner and,
at the same time, provide the complaining party with a
copy of such statement by certified mail. Upon the
request of the complaining party or the employer, the
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commissioner, within twenty (20) days after the receipt
of such a request, will hold an informal conference in
whichthecomplaining party and theemployer may orally
present their views. After considering all writtenand oral
views presented, the commissioner, within ten (10) days
thereafter, shall affirm, modify, or reversethedetermina-
tion and furnish the complaining party and the employer
and [sic.] written notification of his decision and the
reasons therefor. The decision of the commissioner shall
be final and not subject to further review.

(b) If the commissioner determines that an inspection is
not warranted because the requirements of 610 IAC 4-3-
11(a) have not been met, he shdl natify the complaining
party in writing within twenty (20) days of such determina-
tion giving the reason why he is not making the requested
ingpection. Such determination shall bewithout prejudiceto
the filing of a new complaint meeting the requirements of
610 IAC 4-3-11(a). (Department of Labor; PT 1903,
1903.12; filed Apr 5, 1977, 10: 24 am: Rulesand Regs. 1978,
p. 488; filed Sep 9, 1981, 10: 15 am: 4 IR 2001; filed Jan 8,
1986, 2:18 pm: 9 IR 1005; readopted filed Nov 20, 2001,
2:15p.m.: 251R 1305)

610 |AC 4-3-13 Imminent danger
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-39.1

Sec. 13. Whenever and as soon as a compliance saf ety
and health inspector concludes on the basis of an inspec-
tion that conditions or practices exist in any place of
employment which could reasonably be expected to
cause death or serious physical harm immediately or
before the imminence of such danger can be eliminated
through the enforcement procedures otherwise provided
by the act [IC 22-8-1.1], he shall inform the affected
employees and employers of the danger and that he is
recommending a civil action to restrain such conditions
or practicesandfor other appropriaterelief inaccordance
with the provisions of 1C 22-8-1.1-39.1. Appropriate
saf ety orders and notices of proposed penalties may be
issued with respect to an imminent danger even though,
after being informed of such danger by the compliance
safety and health inspector, the employer immediately
eliminatestheimminence of thedanger andinitiates steps
to abate such danger. (Department of Labor; PT 1903,
1903.13; filed Apr 5, 1977, 10:24 am: Rules and Regs.
1978, p. 488; filed Jan 8, 1986, 2:18 pm: 9 IR 1005;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-3-14 Safety order; notice of violation;
review procedures
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: 1C22-8-1.1
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Sec. 14. (a) Thecommissioner shall review theinspec-
tion report of the compliance safety and health inspector.
If, on the basis of the report, the commissioner believes
that the employer has violated a requirement of 1C 22-8-
1.1-2 or of any standard, rule or order promulgated
pursuant to |C 22-8-1.1-13.1, IC 22-8-1.1-15and I C 22-
8-1.1-15.1 or of any substantive rule published in 610
IAC 4, heshall, if appropriate, consult with the attorney
general, and he shall issueto the employer either asafety
order or anotice of de minimis violationswhich have no
direct or immediate relationship to safety or health. An
appropriate safety order or notice of de minimis viola-
tionsshall beissued even though after being informed of
an alleged violation by the compliance saf ety and health
inspector, the employer immediately abates, or initiates
stepsto abate, such alleged violation. Any safety order or
notice of de minimis violations shall be issued with
reasonable promptness after termination of the inspec-
tion. No safety order may be issued under this section
after the expiration of six (6) months following the
occurrence of any alleged violation.

(b) Any safety order shall describe with particularity
the nature of the alleged violation, including areference
to the provision(s) of the act, standard, rule, regulations,
or order aleged to have been violated. Any safety order
shall alsofix areasonabletimeor timesfor the abatement
of alleged violation.

(c) If asafety order or notice of de minimis violations
isissued for aviolation alleged in a request for inspec-
tion under 610 IAC 4-3-11(a) or anotification of viola-
tion under 610 IAC 4-3-11(c), acopy of the safety order
or notice of deminimisviolationsshall aso be senttothe
employeeor representative of employeeswho made such
request or notification.

(d) After aninspection, if the commissioner determines
that a safety order is not warranted with respect to a
danger or violation alleged to exist in a request for
inspection under 610 IAC 4-3-11(a) or a notification of
violation under 610 IAC 4-3-11(c), the informal review
procedures prescribed in 610 IAC 4-3-12(a) shall be
applicable. After considering all views presented, the
commissioner shall affirm the determination not to issue
a safety order, order a reingpection, or issue a safety
order if he believes that the inspection disclosed a
violation. The commissioner shall furnish the complain-
ing party and the employer with written notification of
his determination and the reasons therefor. The determi-
nation of the commissioner shall befinal and not subject
to review.

(e) Every safety order shall state that the issuance of a
safety order does not constitute afinding that aviolation
of the act [IC 22-8-1.1] has occurred unless there is a
failureto contest asprovided for intheact [I1C 22-8-1.1]
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or, if contested, unlessthe saf ety order isaffirmed by the
board of safety review. (Department of Labor; PT 1903,
1903.14; filed Apr 5, 1977, 10:24 am: Rules and Regs.
1978, p. 488; filed Jan 8, 1986, 2:18 pm: 9 IR 1005;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-3-15 Petition for modification of abate-
ment date; information required;
filing

Authority: IC 4-21.5-3-35; IC 22-8-1.1-48.1
Affected: IC 4-21.5-3-5; IC 4-21.5-3-7; IC 22-8-1.1

Sec. 15. () An employer may file a petition for
modification of abatement date when he has made agood
faith effort to comply with the abatement requirements of
a safety order, but such abatement has not been com-
pleted because of factors beyond his reasonable control.

(b) A petition for modification of abatement date shall
beinwritingand shall includethefollowing information:

(1) All steps taken by the employer, and the dates of
such action, in an effort to achieve compliance during
the prescribed abatement period.
(2) Thespecific additional abatement timenecessaryin
order to achieve compliance.
(3) The reasons such additional time is necessary,
includingtheunavailability of professional or technical
personnel or of materials and equipment, or because
necessary construction or alteration of facilitiescannot
be completed by the original abatement date.
(4) All availableinterim steps being taken to safeguard
the employees against the cited hazard during the
abatement period.
(5) A certification that a copy of the petition has been
posted, and if appropriate, served on the authorized
representative of affected employees, in accordance
with subsection (¢)(2) of thissectionand acertification
of the date upon which such posting and service was
made.

(c)(1) A petition for modification of abatement date
shall be filed with the commissioner no later than the
close of the next working day following the date on
which abatement was originally required. A later-filed
petition shall be accompanied by the employer's state-
ment of exceptional circumstances explaining the delay.

(2) A copy of such petition shall be posted in a con-
spicuous place where all affected employees will have
notice thereof or near such location where the violation
occurred. The petition shall remain posted until thetime
period for the filing of a petition for review of the
commissioner's granting or denying the petition expires.
Where affected employees are represented by an autho-
rized representative, said representative shall be served
with a copy of such petition.
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(3) Subsequent to thereceipt of apetition, thecommis-
sioner shall issue an order under the provisions of IC 4-
21.5-3-5 granting or denying the petition. The commis-
sioner shall give such notice to the employer and any
person who has requested it under 1C 4-21.5-3-5(b)(4).
Upon recei pt, the employer shall immediately serveit on
any authorized representative of affected employees and
post it with the petition. It shall remain posted until the
time period for thefiling of apetition for review expires.

(4) The employer and affected employees or their
authorized representatives may file a petition for review
of the order described in subsection (c)(3) of thissection
within fifteen (15) days of its issuance (plus three (3)
days if the notice is served by mail). If the fifteenth day
would be a Saturday, Sunday, legal holiday under astate
statute, or a day on which the department's offices are
closed during regular business hours, thefifteen (15) day
period shall run until the end of the next day whichisnot
aSaturday, Sunday, legal holiday under astate statute, or
aday on which thedepartment's offices are closed during
regular working hours.

(5) If apetition for review is filed, the commissioner
shall grant or deny it under the provisionsof IC 4-21.5-3-
7. If he grants the petition for review, he shall immedi-
ately certify the dispute to the board of safety review.
(Department of Labor; PT 1903, 1903.14a; filed Apr 5,
1977, 10:24 am; Rulesand Regs. 1978, p. 489; filed Jan
8, 1986, 2:18 pm: 9 IR 1006; filed May 22, 1987, 12:30
pm: 10 IR 2290, eff Jul 1, 1987; errata, 10 IR 2501,
readopted filed Nov 20, 2001, 2:15 p.m.; 25 IR 1305)

6101 AC 4-3-16 Notice of proposed penalty; factors,

de minimisviolations
Authority: 1C 4-21.5-3-35; |1C 22-8-1.1-48.1
Affected: 1C 4-21.5-3-6; IC 22-8-1.1-27.1

Sec. 16. (a) Concurrent with, the issuance of a safety
order, or within five (5) working days after the issuance
of a safety order, the commissioner shall notify the
employer by certified mail or by personal service by the
compliance safety and health inspector of the proposed
penalty under IC 22-8-1.1-27.1, or that no penalty is
being proposed. A notice accompanying the proposed
penalty shall comply with 1C 4-21.5-3-6 and inform the
employer that the proposed penalty shall be deemedto be
the final order of the board of safety review and not
subject to review by any court or agency unless, within
fifteen (15) working daysfrom thereceipt of such notice,
the employer files with the commissioner a written
petition for review.

(b) The commissioner shall determine the amount of
any proposed penalty, giving due consideration to the
appropriateness of the penalty with respect to the size of
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the business of the employer being charged, the gravity
of the violations, the good faith of the employer, and the
history of previous violations, in accordance with the
provisions of 1C 22-8-1.1-27.1.

(c) Appropriate penaltiesmay be proposed with respect
to an alleged violation even though after being informed
of such alleged violation by the compliance safety and
health inspector, the employer immediately abates, or
initiates steps to abate, such alleged violation. Penalties
shall not be proposed for de minimis violations which
have no direct or immediate relationship to safety or
health. (Department of Labor; PT 1903, 1903.15; filed
Apr 5, 1977, 10:24 am: Rules and Regs. 1978, p. 491;
filed Sep 9, 1981, 10:15 am: 4 IR 2001; filed Jan 8,
1986, 2:18 pm: 9 IR 1007; filed May 22, 1987, 12:30
pm: 10 IR 2291, eff Jul 1, 1987; readopted filed Nov 20,
2001, 2:15p.m.: 251R 1305) NOTE: Thetext of 610 |AC
4-3-16(b) and (c) in LSA Document #1-88(F) printed at
4 1R 2001, SECTION 4, was omitted from the final rule
filed with the Secretary of State but has been editorially
combinedto eliminate conflicting Indiana Administrative
Code sections.

610 | AC 4-3-17 Posting of safety order; penalty
Authority: |C 4-21.5-3-35; IC 22-8-1.1-48.1
Affected: |C22-8-1.1-25.2; 1C 22-8-1.1-27.1; IC 22-8-1.1-28.1

Sec. 17. (a) Upon receipt of any saf ety order under the
act [IC 22-8-1.1], the employer shall immediately post
such safety order, or acopy thereof, unedited, at or near
each place an alleged violation referred to in the safety
order occurred, except as provided below. Where,
because of the nature of the employer's operations, it is
not practicable to post the safety order at or near each
place of aleged violation, such safety order shall be
posted, unedited, in a prominent place where it will be
readily observable by all affected employees. For exam-
ple, where employers are engaged in activitieswhich are
physically dispersed (see 610 IAC 4-3-2(b)), the safety
order may be posted at the location from which the
employees operate to carry out their activities. The
employer shall take steps to ensure that the saf ety order
is not altered, defaced, or covered by other material.
Notices of de minimis violations need not be posted.

(b) Each safety order, or a copy thereof, shall remain
posted until the violation hasbeen abated, or for three (3)
working days whichever is later. The filing by the
employer of apetition for review under 610 IAC 4-3-18
shall not affect its posting responsibility under this
section unless and until the board of safety review issues
afinal order vacating this safety order.

(c) An employer to whom a safety order has been
issued may post anoticein the samelocation where such

DEPARTMENT OF LABOR 120

safety order is posted indicating that the safety order is
being contested before the board of safety review, and
such noticemay explain thereasonsfor such contest. The
employer may a soindicatethat specified stepshavebeen
taken to abate the violation.

(d) Any employer failingto comply with the provisions
of subsections (a) and (b) of this section shall be subject
to theissuance of safety order and penalty in accordance
with the provisions of 1C 22-8-1.1-27.1. (Department of
Labor; PT 1903, 1903.16; filed Apr 5, 1977, 10:24 am:
Rules and Regs. 1978, p. 491; filed Jan 8, 1986, 2:18
pm: 9 IR 1007; filed May 22, 1987, 12:30 pm: 10 IR
2292, eff Jul 1, 1987; readopted filed Nov 20, 2001, 2: 15
p.m.: 25 IR 1305)

610 | AC 4-3-18 Notice of intention to contest safety

order or proposed penalty
Authority: |C 4-21.5-3-35; IC 22-8-1.1-48.1
Affected: |1C4-21.5-3-7;1C22-8-1.1-25.1; 1C 22-8-1.1-28.1; IC
22-8-1.1-28.2

Sec. 18. (a) Any employer to whom a safety order or
notice of proposed penalty has been issued, may, under
IC 22-8-1.1-28.1 file with the commissioner a written
petition for review stating that he intendsto contest such
safety order or proposed penalty. Such petition for
review shall be postmarked within fifteen (15) working
days of receipt by the employer of the notice of proposed
penalty or noticethat no penalty isbeing proposed. Every
petition for review shall specify whether it is directed to
the safety order or to the proposed penalty, or both.

(b) Any empl oyee or representative of employeesof an
employer to whom a safety order has been issued may
file awritten petition for review with the commissioner
alleging that the period of time fixed in the saf ety order
for the abatement of the violation is unreasonable. Such
petition for review shall be postmarked within fifteen
(15) working days of the receipt by the employer of the
notice of proposed penalty or notice that no penalty is
being proposed.

(c) Upon receipt of apetition for review filed pursuant
to subsection (&) or (b) of this section, the commissioner
shall have five (5) working days in which to affirm,
amend (modify or alter) or dismiss the safety order, or
notice of proposed penalty. Notice of hisaction shall be
served on the employer and upon any employee, or
representative of employees, who hasfiled apetition for
review, and said notice shall be posted at or near the
place of the aleged violation in such a manner affected
employees may become aware of it.

(d) If the commissioner affirms the safety order or
proposed penalty, he shall also grant or deny the petition
for review under the provisions of IC 4-21.5-3-7. If the
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commissioner amends the safety order or proposed
penalty, the petition for review shall be deemed moot.

(e) However, an employer then desiring to contest an
amended safety order or proposed penalty, or representa-
tive of employees desiring to contest the period of time
fixed for abatement, shall fileapetition for review which
must be postmarked within fifteen (15) working days of
issuance of the commissioner's action undertaken pursu-
ant to subsection (c) of this section. The commissioner
shall then grant or deny the petition for review under the
provisions of 1C 4-21.5-3-7.

(f) Upon the granting of a petition for review, the
commissioner shall immediately certify thedisputetothe
board. (Department of Labor; PT 1903, 1903.17; filed
Apr 5, 1977, 10:24 am: Rules and Regs. 1978, p. 492;
filed Sep 9, 1981, 10:15 am: 4 IR 2002; filed Jan 8,
1986, 2:18 pm: 9 IR 1008; filed May 22, 1987, 12:30
pm: 10 IR 2292, eff Jul 1, 1987; readopted filed Nov 20,
2001, 2:15 p.m.: 25 IR 1305)

610 |AC 4-3-19 Failure to correct violation; addi-

tional penalty
Authority: IC 4-21.5-3-35; IC 22-8-1.1-48.1
Affected: |C4-21.5-3-7;1C22-8-1.1-26.1; 1C 22-8-1.1-27.1; IC
22-8-1.1-30.1

Sec. 19. (a) If aninspection disclosesthat an employer
has failed to correct an aleged violation for which a
safety order has been issued within the period permitted
for its correction, the commissioner shall, if appropriate,
consult with the attorney general, and he shall notify the
employer by certified mail or by personal service by the
compliance safety and health inspector of such failure
and of the additional penalty proposed under IC 22-8-
1.1-27.1(a)(3) by reason of such failure. The period for
the correction of aviolation for which a saf ety order has
been issued shall not begin to run until the entry of a
final order of the board of safety review in the case of
any review proceedingsinitiated by the employer in good
faith and not solely for delay or avoidance of penalties.

(b) Any employer receiving anotification of failureto
correct a violation and of proposed additional penalty
may file with the commissioner a written petition for
review stating that heintendsto contest such notification
or proposed additional penalty. Such petition for review
shall be postmarked within fifteen (15) working days of
the receipt by the employer of the notification of failure
to correct aviolation and of proposed additional penalty.

(c) Upon receipt of apetition for review filed pursuant
to subsection (b) of this section, the commissioner shall
have five (5) working days in which to affirm, amend
(modify or alter) or dismiss the notification of failure to
correct violations and of proposed additional penalty.
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Notice of his action shall be served upon the employer
and said notice shall be posted at or near the place of the
alleged violation in such a manner that affected employ-
ees may become aware of it.

(d) If the commissioner affirms the notification of
failure to correct violation and of proposed additional
penalty, heshall also grant or deny the petition for review
under the provisions of 1C 4-21.5-3-7. If the commis-
sioner amends the notification of failure to correct
violation and of proposed additional penalty, the petition
for review shall be deemed moot.

(e) However, an employer desiring to further contest
an amended notification of failureto correct violation or
proposed additional penalty shall file a petition for
review which must be postmarked within fifteen (15)
working days of receipt of the commissioner's action
undertaken pursuant to subsection (c) of thissection. The
commissioner shall then grant or deny the petition for
review under the provisions of 1C 4-21.5-3-7.

(f) Upon thegranting of apetition for review the commis-
sioner shdl immediately certify the dispute to the board.

(9) Each notification of failure to correct a violation
and of proposed additional penalty shall statethat it shall
be deemed to be the final order of the board of safety
review unless, within fifteen (15) working daysfromthe
date of receipt of such notification, the employer files
with the commissioner a written petition for review.
(Department of Labor; PT 1903, 1903.18; filed Apr 5,
1977, 10:24 am: Rulesand Regs. 1978, p. 492; filed Sep
9, 1981, 10:15 am: 4 IR 2002; filed Jan 8, 1986, 2:18
pm: 9 IR 1008; filed May 22, 1987, 12:30 pm: 10 IR
2293, eff Jul 1, 1987; readopted filed Nov 20, 2001, 2:15
p.m.: 25 IR 1305)

610 |AC 4-3-19.1 Abatement verification
Authority: IC 22-8-1.1-48.1
Affected: 1C 22-8-1.1-28.1

Sec. 19.1. (@) Inspections conducted by the department
of labor (department) are intended to result in the abate-
ment of violations of the Indiana Occupational Safety
and Health Act (IOSHA). This section sets forth the
procedures the department will use to ensure abatement.
These procedures are tailored to the nature of the safety
order and the employer's abatement actions. This section
applies to employers who receive a safety order for a
violation of IOSHA.

(b) The following definitions apply throughout this
section:

(1) “Abatement” means action by an employer to

comply with a cited standard or regulation or to elimi-

nate a recognized hazard identified by the department
during an inspection.
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(2) “Abatement date” means the following:

(A) For an uncontested safety order item, the later of:
(i) the date in the safety order for abatement of the
violation;

(i) the date approved by the department or estab-
lished in litigation as a result of a petition for
modification of abatement date; or

(iii) the date established in a safety order by an
informal settlement agreement.

(B) For a contested safety order item for which the

board of safety review has issued a final order

affirming the violation, the later of:
(i) the date identified in the final order for abate-
ment;
(i) the date computed by adding the period al-
lowed in the safety order for abatement to thefinal
order date; or
(iii) the date established by a formal settlement
agreement.
(3) “ Affected employees’ meansthose employeeswho
are exposed to the hazard identified asaviolationin a
safety order.
(4) “Contested safety order” means a safety order
which is the subject of a petition for review filed
pursuant to IC 22-8-1.1-28.1.
(5) “Final order date” means the following:

(A) For an uncontested safety order item, the fif-

teenth working day after theemployer'sreceipt of the

safety order.

(B) For acontested safety order item:

(i) the date on which the board of safety review
issues its decision or order disposing of al or
pertinent part of acase; or
(i) the date on which a court issues a decision
affirming the violation in a case in which a final
order of the board of safety review has been
stayed.
(6) “Movable equipment” means a hand-held or
nonhand-held machine or device, powered or
unpowered, that is used to do work and is moved
within or between worksites.
(7) “Uncontested safety order” means a safety order
for which a petition for review has not been filed
pursuant to |C 22-8-1.1-28.1.
(c) Requirementsfor abatement certification shall beas

follows:

(1) Within ten (10) calendar days after the abatement
date, the employer must certify to the department that
eachviolation citedinthe saf ety order hasbeen abated,
except as provided in subdivision (2).

(2) The employer is not required to certify abatement
if the compliance safety and health inspector, during
the on-site portion of the inspection:
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(A) observes, within twenty-four (24) hours after a
violation isidentified, that abatement has occurred; and
(B) notes in the safety order that abatement has oc-
curred.
(3) Theemployer's certification that abatement iscom-
plete must include, for each cited violation, in addition
to theinformation required by subsection (h), the date
and method of abatement and a statement that affected
employees and their representatives have been in-
formed of the abatement.
(d) Requirements for abatement documentation shall

be as follows:

(1) Theemployer must submit to the department, along
with the information on abatement certification re-
quired by subsection (¢)(3), documents demonstrating
that abatement is complete for each knowing or repeat
violation and for any serious violation for which the
department indicates in the safety order that such
abatement documentation is required.
(2) Documents demonstrating that abatement is com-
plete may include, but are not limited to:
(A) evidence of the purchase or repair of equipment;
(B) photographic or video evidence of abatement; or
(C) other written records.
(e) Requirements for abatement plans shal be as

follows:

(1) Thedepartment may require an employer to submit
an abatement plan for each cited violation (except an
other-than-serious viol ation) when the time permitted
for abatement is more than ninety (90) calendar days.
If an abatement planis required, the safety order must
so indicate.

(2) The employer must submit an abatement plan for each
cited violationwithin twenty-five (25) calendar daysfrom
the final order date when the safety order indicates that
such aplanisrequired. The abatement plan must identify
the violation and the steps to be taken to achieve abate-
ment, including aschedulefor compl eting abatement and,
where necessary, how employees will be protected from
exposure to the violative condition in the interim until
abatement is complete.

(f) Requirements for progress reports shall be as

follows:

(1) An employer who is required to submit an abate-
ment plan may also be required to submit periodic
progress reports for each cited violation. The safety
order must indicate:
(A) that periodic progress reports are required and
the safety order items for which they are required;
(B) the date on which an initial progress report must
be submitted, which may be no sooner than thirty
(30) calendar days after submission of an abatement
plan;
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(C) whether additional progressreportsarerequired;
and
(D) the date on which additional progress reports
must be submitted.
(2) For each violation, the progress report must identi-
fy, inasingle sentence if possible, the action taken to
achieve abatement and the date the action was taken.
(9) Requirementsfor employee notification shall beas

follows:

(1) Theemployer must inform affected empl oyees and
their representative about abatement activities covered
by this section by posting a copy of each document
submitted to the department or a summary of the
document near the place where the violation occurred.
(2) Where such posting does not effectively inform
employees and their representatives about abatement
activities, for exampl e, for employerswho havemaobile
work operations, the employer must:
(A) post each document or a summary of the docu-
ment in alocation whereit will bereadily observable
by affected employees and their representatives; or
(B) take other stepsto communicatefully to affected
employeesandtheir representativesabout abatement
activities.
(3) The employer must inform employees and their
representatives of their right to examine and copy all
abatement documents submitted to the department as
follows:
(A) an employee or an employee representative must
submit arequest to examine and copy abatement docu-
mentswithin three (3) working days of receiving notice
that the documents have been submitted; and
(B) theemployer must comply with an employee'sor
employee representative's request to examine and
copy abatement documents within five (5) working
days of receiving the request.
(4) Theemployer must ensurethat noticeto employees
and employee representatives is provided at the same
time or before the information is provided to the
department and that abatement documents are:
(A) not altered, defaced, or covered by other mate-
rial; and
(B) remain posted for three (3) working days after
submission to the department.
(h) Requirements for transmitting abatement docu-
ments shall be asfollows:
(1) The employer must include, in each submission re-
quired by this section, the following information:
(A) The employer's name and address.
(B) The inspection number to which the submission
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(D) A statement that the information submitted is
accurate.
(E) The signature of the employer or the employer's
authorized representative.
(2) The date of postmark isthe date of submission for
mailed documents. For documentstransmitted by other
means, the date the department receives the document
isthe date of submission.
(i) Requirements for movable equipment shall be as

follows:

(1) For serious, repeat, and knowing violationsinvolv-
ing movable equipment, the employer must attach a
warning tag or a copy of the safety order to the oper-
ating controls or to the cited component of equipment
that is moved within the worksite or between
worksites.
(2) Attaching a copy of the safety order to the equip-
ment is deemed by the department to meet the tagging
requirement of subdivision (1), as well as the posting
requirement of section 17 of thisrule.
(3) The employer must use awarning tag that properly
warns employees about the nature of the violation
involving the equipment and identifies the location of
the safety order issued.
(4) If theviolation hasnot already been abated, awarn-
ing tag or copy of the safety order must be attached to
the equipment:
(A) for hand-held equipment, immediately after the
employer receives the safety order; or
(B) for nonhand-held equipment, prior to movingthe
equipment within or between worksites.
(5) For the congtruction industry, atag that is designed
and used in accordance with 29 CFR 1926.20(b)(3) and
29 CFR 1926.200(h) isdeemed by the department to meet
the requirements of this section when the information re-
quired by subdivision (3) isincluded on the tag.
(6) The employer must assure that the tag or copy of
the safety order attached to movable equipment is not
atered, defaced, or covered by other material.
(7) The employer must assure that the tag or copy of
the safety order attached to movable equipment re-
mains attached until:
(A) the violation has been abated and all abatement
verification documents required by this section have
been submitted to the department;
(B) the cited equipment has been permanently re-
moved from service or is no longer within the
employer's control; or
(C) the board of safety review or a court issues a
final order vacating the safety order.

relates. (Department of Labor; 610 IAC 4-3-19.1; filed Jun 11,
(C) The safety order and item numbers to which the 1998, 5:00 p.m.: 21 IR 4206; readopted filed Nov 20,
submission relates. 2001, 2:15 p.m.: 25 IR 1305)
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610 IAC 4-3-19.5 Denial of petition for review
Authority: IC 4-21.5-3-35; IC 22-8-1.1-48.1
Affected: IC 4-21.5-3; I1C 22-8-1.1-28.1; I1C 22-8-1.1-28.3

Sec. 19.5. (@) If the commissioner denies apetition for
review filed under 610 IAC 4-3-15, 610 IAC 4-3-18, or
610 IAC 4-3-19, he shall notify the petitioner in writing
that the petition for review is denied and that the peti-
tioner may seek administrative review of the denial by
filing awritten request for reconsideration following the
provisions of 1C 4-21.5-3-7(c). The time period for
seeking such administrative review is computed follow-
ing the provisions of 1C 4-21.5-3-2.

(b) If such arequest for reconsideration of denial of a
petition for review is filed, the resulting preliminary
hearing remains in the jurisdiction of the commissioner
and thus the matter is not certified to the board of safety
review. It shall be conducted under the applicable
provisions of 1C 4-21.5-3.

(c) If the fina result of such preliminary hearing
results in the granting of the petition for review which
had previously been denied, the commissioner shall
immediately certify the matter to the board. (Department
of Labor; 610 IAC 4-3-19.5; filed May 22, 1987, 12:30
pm: 10 IR 2294, eff Jul 1, 1987; readopted filed Nov 20,
2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-3-20 Informal review of safety order,
penalty, or notice of failure to

correct violation
Authority: 1C 4-21.5-3-34; |C 4-21.5-3-35; 1C 22-8-1.1-28.4; IC
22-8-1.1-48.1
IC22-8-1.1

Affected:

Sec. 20. (a) This section is adopted pursuant to |C 22-
8-1.1-28.4 to permit informal review of safety orders,
assessments of penalties, or noticesto correct violations
issued pursuant to the act [1C 22-8-1.1] .

(b) At the request of an affected employer, employee,
or representative of employees, the commissioner may
hold an informal conference for the purpose of discuss-
ing any issues raised by an inspection, safety order,
notice of proposed penalty, notice of failure to correct
violation, or a petition for review. Provided, however,
that no such conference or request for such conference
shall operate as a stay of the fifteen (15) working day
periodfor filing apetition for review asprescribed in 610
IAC 4-3-18 and 610 IAC 4-3-19.

(c) The informal conference may be held within the
fifteen (15) working day period to file a petition for
review providedforin 610 |AC 4-3-18and 610 IAC 4-3-
19, or withinthefive (5) working day period the commis-
sioner has to respond to a petition for review aso pro-
vided for in 610 IAC 4-3-18 and 610 IAC 4-3-19.
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Conferences shall be scheduled at the discretion of the
commissioner as time permits. In order to facilitate
scheduling, those desiring an informal conference are
urged to contact the commissioner as soon as possible
after receipt of the safety order, notice of proposed
penalty, or notice of failure to correct violation.

(d) If the informa conference is requested by the
employer, an affected employee or his representative
shall be given an opportunity to participate, at thediscre-
tion of the commissioner. If the conference is requested
by an employee or representative of employee, the
employer shall be afforded an opportunity to participate
at the discretion of the commissioner. Any party may be
represented by counsel at such conference.

(e) During the informa conference any matter in
dispute among the parties will be discussed in an infor-
mal manner. As aresult of the informal conference the
commissioner may issue an amended safety order, notice
of proposed penalty or notice of failureto correct viola-
tion. The amended safety order shall be posted in the
same manner as the original safety order as required by
610 IAC 4-3-17.

(f) An employer dissatisfied with the results of an
informal conference may file a petition for review
concerning the saf ety order, notice of proposed penalty,
or notice of failureto correct violation as provided for in
610 IAC 4-3-18 and 610 IAC 4-3-19. If the informal
conferenceisheldwithin thefive (5) working day period
the commissioner has to respond to a petition for review
and the commi ssioner's subsequent actionisto affirmthe
safety order and penalty or notification of failure to
correct, no further petition for review is necessary and
the commissioner shall grant or deny the petition for
review.

(9) An employee or representative of employee dissatis-
fied with the results in an informal conference may file a
petition for review concerning the time fixed for abatement
of aviolation as provided for in 610 IAC 4-3-18. If the
informal conferenceis held within the five (5) working day
period the commissioner has to respond to a petition for
review andthecommissioner'ssubsequent actionisto affirm
the safety order and penalty, no further petition for review is
necessary and the commissioner shall grant or deny the
petition for review. (Department of Labor; PT 1903,
1903.19; filed Apr 5, 1977, 10: 24 am: Rulesand Regs. 1978,
p. 493; filed Sep 9, 1981, 10:15 am: 4 IR 2003; filed Jan 8,
1986, 2: 18 pm: 91R1009; filed May 22, 1987, 12: 30 pm: 10
IR2294, eff Jul 1, 1987; readopted filed Nov 20, 2001, 2:15
p.m.: 251R 1305)

610 IAC 4-3-21 Definitions
Authority: IC 22-8-1.1-48.1
Affected: 1C22-8-1.1
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Sec. 21. Asused in thisrule (610 IAC 4-3):

(a) “Act” means the Indiana occupational safety and
health act (IC 22-8-1.1).

(b) The definitionsand interpretations contained in IC
22-8-1.1-1 shall be applicable to such terms when used
in610 IAC 4-3.

(c) “Working days’ means Mondays through Fridays,
but shall not include Saturdays, Sundays, or legal holi-
days under a state statute, or days on which the depart-
ment's offices are closed during regular business hours.
In computing working days, the day of receipt of any
notice shall not be included, and the last day of the
working days shall be included.

(d) “Compliance safety and health inspector” means a
person authorized by the commissioner to conduct
inspections.

(e) “Department” means the Indiana department of
[abor.

(f) “Commissioner” means the commissioner of the
department or his duly designated representative.

(9) “Inspection” meansany inspection of anemployer's
factory, plant, establishment, construction site, or other
area, workplaceor environment wherework is performed
by an employee of an employer, and includes any inspec-
tion conducted pursuant to a complaint filed under 610
IAC 4-3-11(a) and (c), any reinspection, followup
inspection, accident investigation or other inspection
conducted under 1C 22-8-1.1. (Department of Labor; PT
1903, 1903.21; filed Apr 5, 1977, 10:24 am: Rules and
Regs. 1978, p. 493; filed Jan 8, 1986, 2:18 pm: 9 IR
1009; filed May 22, 1987, 12:30 pm: 10 IR 2295, eff Jul
1, 1987; readopted filed Nov 20, 2001, 2:15 p.m.: 25IR
1305)

6101 AC 4-3-22 Action by United States department

of labor on request for variance
Authority: IC 22-8-1.1-48.1
Affected: |C 22-8-1.1-25.1

Sec. 22. Where action has been taken by the United
States Department of Labor, pursuant to the Federa
Occupational Safety and Health Act of 1970, on any
temporary or permanent variance request to a federal
standard which is identical to an Indiana occupational
health and safety standard, the commissioner shall
consider such action as an authoritative interpretation of
the employer(s) compliance obligation with regard to the
state standard, or portion thereof, identical to the federal
standard or portion thereof, affected by the action in the
employment or places of employment covered by the
variance application. (Department of Labor; 610 IAC 4-
3-22; filed Sep 9, 1981, 10:15 am: 4 IR 2004; filed Jan
8, 1986, 2:18 pm: 9 IR 1010; filed May 22, 1987, 12:30
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pm: 10 IR 2295, eff Jul 1, 1987; readopted filed Nov 20,
2001, 2:15 p.m.: 25 IR 1305)

610 1AC 4-3-23 Department access to employee
medical information; policies,

procedures, and safeguar ds
Authority: |C 22-8-1.1-48.1
Affected: |C 4-1-6-2; IC 4-1-6-7; IC 22-8-1.1-17.1

Sec. 23. () Generd policy. Department access to em-
ployee medica records will in certain circumstances be
important to the agency's performance of its statutory
functions. Medica records, however, contain persona
details concerning the lives of employees. Due to the
subgtantial persond privacy interests involved, department
authority to gain access to persondly identifiable employee
medica information will be exercised only after the agency
hasmadeacareful determination of itsneedfor thisinforma:
tion, and only with appropriate saf eguardsto protect individ-
ua privacy. Once thisinformation is obtained, department
examination and use of it will belimited to only that infor-
mation needed to accomplishthe purposefor access. Person-
aly identifiable employee medica information will be
retained by department only for solong asneeded to accom-
plish the purposefor access, will be kept securewhilebeing
used, and will not be disclosed to other agenciesor members
of the public exceptin narrowly defined circumstances. This
section establishes procedures to implement these policies.

(b) Scope and application.
(1) Except as provided in subsections (b)(3)—(b)(6)
below, this section applies to all requests by depart-
ment personnel to obtain access to recordsin order to
examine or copy personaly identifiable employee
medical information, whether or not pursuant to the
access provisions of 29 CFR 1910.20(e).
(2) For the purpose of this section, “ personally identi-
fiableemployeemedical information” meansemployee
medical information accompanied by either direct
identifiers (name, address, socia security number,
payroll number, etc.) or by information which could
reasonably be used in the particular circumstances
indirectly to identify specific employees (e.g. exact
age, height, weight, race, sex, date of initial employ-
ment, job title, etc.).

(3) This section does not apply to department access

to, or the use of, aggregate employee medical informa-

tion or medical recordsonindividual employeeswhich
is not in a personally identifiable form. This section
does not apply to records required by 610 IAC 4-4, to
death certificates, or to employee exposure records,

including biological monitoring records treated by 29

CFR 1910.20(c)(5) or by specific occupational safety

and health standards as exposure records.
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(4) This section does not apply where department
compliance personnel conduct an examination of
employee medical records solely to verify employer
compliance with the medical surveillance
recordkeeping requirements of an occupational saf ety
and health standard, or with 29 CFR 1910.20. An
examination of this nature shall be conducted on-site
and, if requested, shall be conducted under the obser-
vation of the recordholder. The compliance safety and
health inspectors shall not record and take off-site any
information frommedical recordsother than documen-
tation of the fact of compliance or non-compliance.
(5) This section does not apply to agency accessto, or
the use of, personaly identifiable employee medical
information obtained in the course of litigation.
(6) This section does not apply where awritten direc-
tive by the commissioner of Iabor authorized appropri-
ately qualified personnel to conduct limited reviews of
specific medical information mandated by an occupa-
tional saf ety and health standard, or of specifichiologi-
cal monitoring test results.
(7) Evenif not covered by the terms of this section, all
medically related information reported in a personally
identifiable form shall be handled with appropriate
discretion and carebenefittingal information concern-
ing specific employees. There may, for example, be
personal privacy interests involved which militate
against disclosure of this kind of information to the
public.
(c) Responsible persons.
(1) The commissioner of labor shall beresponsiblefor
the overall administration and implementation of the
procedures contained in this section and shall be
responsible for:

(A) department access to personaly identifiable

employee medical information (subsection (d));

(B) assuring that written access orders meet the

reguirements of subsections (d)(2) and (d)(3) of this

section;

(C) responding to employee, collective bargaining

agent, and employer objections concerning written

access orders (subsection (f) of this section);

(D) regulating the use of direct personal identifiers

(subsection (g) of this section);

(E) regulating internal agency use and security of

personally identifiable employee medical informa-

tion (subsections (h)—(j) of this section);

(F) assuring that the results of agency analyses of

personaly identifiable medical information are,

where appropriate, communicated to employees

(subsection (k) of this section);

(G) preparing and filing the annual report with the

governor required by 1C 4-1-6;
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(H) inter-agency transfer or public disclosure of
personally identifiable employee medical informa-
tion (subsection (M) of this section).
(2) Principal department investigator. The principal
department investigator shall be the department em-
ployeein eachinstanceof accessto personally identifi-
able employee medical information who is made
primarily responsiblefor assuring that theexamination
and use of thisinformation is performed in the manner
prescribed by a written access order and the require-
ments of this action (subsections (d)-m) of this
section). When access is pursuant to a written access
order, the principal department investigator shall be
professionally trained in medicine, public health, or
dlied fields (epidemiology, toxicology, industrial
hygiene, biostatistics, environmental health, etc.).
(d) Written access orders.
(1) Requirement for written access order. Except as
provided in subsection (d)(4) below, each request by a
department representative to examine or copy person-
aly identifiable employee medical information con-
tained in a record held by an employer or other
recordholder shall bemade pursuant to awritten access
order which has been approved by the commissioner.
If deemed appropriate, a written access order may
constitute, or be accompanied by, an administrative
subpoena.
(2) Approval criteriafor written access order. Before
approving a written access order, the commissioner
shall determine that:
(A) The medical information to be examined or
copied isrelevant to a statutory purpose and thereis
a need to gain access to this personally identifiable
information.
(B) The personally identifiable medical information
to be examined or copied is limited to only that
information needed to accomplish the purpose for
access.
(C) The personnel authorized to review and analyze
the personally identifiable medical information are
limited to those who have aneed for accessand have
appropriate professional qualifications.
(3) Content of written access order. Each written
access order shall state with reasonable particul arity:
(A) The statutory purposes for which access is
sought.
(B) A general description of the kind of employee
medical information that will be examined and why
there is a need to examine personally identifiable
information.
(C) Whether medical information will be examined
on-site, and what type of information will be copied
and removed off-site.
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(D) The name, address, and phone number of the
principal department investigator and the names of
any other authorized persons who are expected to
review and analyze the medical information.
(E) The name, address, and phone number of the
commissioner.
(F) The anticipated period of time during which the
department expects to retain the employee medical
information in a personally identifiable form.
(4) Special situations. Written access orders need not
be obtained to examine or copy personally identifiable
employee medical information under the following
circumstances:
(A) Specific written consent. If the specific written
consent of an employee is obtained pursuant to 29
CFR 1910.20(e)(2)(ii), and the agency or an agency
employeeislisted on the authorization asthe desig-
nated representative to receive the medical informa-
tion, then a written access order need not be ob-
tained. Whenever personally identifiable employee
medical information is obtained through specific
written consent and taken of f-site, aprincipal depart-
ment investigator shall be promptly named to assure
protection of theinformation, and the commissioner
shall be notified of this person's identity. The per-
sonally identifiable medical information obtained
shall thereafter be subject to the use and security
requirements of subsections (h)—(m) of this section.
(B) Physician consultations. A written access order
need not be obtained where a department staff or
contract physician consults with an employer's
physician concerning an occupational safety or
health issue. In asituation of this nature, the depart-
ment physician may conduct on-site evaluation of
employee medical records in consultation with the
employer's physician, and may make necessary
personal notes of his or her findings. No employee
medical records, however, shall be taken off-sitein
the absence of awritten access order or the specific
written consent of an employee, and no notes of
personaly identifiable employee medical informa-
tion made by the department physician shall leave
his or her control without the permission of the
commissioner.
(e) Presentation of written access order and notice to
employees.
(1) Theprincipa department investigator, or someone
under hisor her supervision, shall present at least two
(2) copies each of the written access order and an
accompanying cover letter to the employer prior to
examining or obtaining medical information subject to
a written access order. At least one (1) copy of the
written accessorder shall notidentify specific employ-
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ees by direct personal identifier. The accompanying
cover letter shall summarize the requirements of this
section and indicate that questions or objections
concerning the written access order may be directed to
the principal department investigator or to the commis-
sioner.
(2) The principal department investigator shall
promptly present a copy of the written access order
(which does not identify specific employees by direct
personal identifier) and its accompanying cover letter
to each collective bargaining agent representing
employees whose medical records are subject to the
written access order.
(3) Theprincipal department investigator shall indicate
that the employer must promptly post a copy of the
written access order which does not identify specific
employees by direct personal identifier, aswell aspost
its accompanying cover letter (See, 29 CFR
1910.20(e)(3)(ii)).
(4) The principal department investigator shall discuss
with any collective bargaining agent and with the
employer the appropriateness of individual notice to
employees affected by the written access order. Where
it is agreed that individual notice is appropriate, the
principal department investigator shall promptly
provide to the employer an adequate number of copies
of the written access order (which does not identify
specific employeesby direct personal identifier) andits
accompanying cover letter to enable the employer
either to individually notify each employee or to place
acopy in each employee's medical file.

(f) Objections concerning a written access order. All
employee, collective bargaining agent, and employer
written obj ections concerning accessto records pursuant
to a written access order shall be transmitted to the
commissioner. Unless the agency decides otherwise,
access to the records shall proceed without delay not-
withstanding the lodging of an objection. The commis-
sioner shall respond in writing to each employee's and
collective bargaining agent's written objection to depart-
ment access. Where appropriate, the commissioner may
revoke awritten access order and direct that any medical
information obtained by it be returned to the original
recordholder or destroyed. The principal department
investigator shall assure that such instructions by the
commissioner are promptly implemented.

(g) Removal of direct personal identifiers. Whenever
employee medical information obtained pursuant to a
written access order istaken off-site with direct personal
identifiersincluded, the principal department investigator
shall, unless authorized by the commissioner, promptly
separate al direct personal identifiers from the medical
information, and code the medical information and the
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list of direct identifierswith auniqueidentifying number
for each employee. The medical information with its
numerical code shall thereafter be used and kept secured
asthough still in adirectly identifiable form. The princi-
pal department investigator shall also hand deliver or
mail the list of direct personal identifiers with their
corresponding numerical codesto the commissioner. The
commissioner shall thereafter limit the use and distribu-
tion of thelist of coded identifiersto thosewith aneedto
know its contents.
(h) Internal agency use of personaly identifiable
employee medical information.
(1) Theprincipal department investigator shall in each
instanceof accessbe primarily responsiblefor assuring
that personally identifiableemployeemedical informa-
tion is used and kept secured in accordance with this
section.
(2) Theprincipal department investigator, the commis-
sioner, and any other authorized person listed on a
written accessorder may permit the examination or use
of personally identifiable employee medical informa-
tion by agency employees and contractors who have a
need for access, and appropriate qualifications for the
purpose for which they are using the information. No
department employee or contractor is authorized to
examine or otherwise use personaly identifiable
employee medical information unless so permitted.
(3) Where aneed exists, access to personally identifi-
ableemployee medical information may be providedto
attorneys in the office of the attorney general, and to
agency contractors who are physicians or who have
contractually agreed to abide by the requirements of
this section and implementing agency directives and
instructions.
(4) Department employees and contractors are only
authorized to use personally identifiable employee
medical information for the purpose for which it was
obtained, unless the specific written consent of an
employeeisobtained asto asecondary purpose, or the
procedures of subsections (d)—(g) of this section are
repeated with respect to the secondary purpose.
(5) Whenever practicable, the examination of person-
alyidentifiableemployeemedical information shall be
performed on-sitewith aminimum of medical informa-
tion taken off-site in a personally identifiable form.
(i) Security procedures.
(1) Agency files containing personally identifiable
employee medical information shall be segregated
from other agency files. When not in active use, files
containing this information shall be kept secured in a
locked cabinet or vault.
(2) The commissioner and the principal department
investigator shall each maintain a log of uses and
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transfers of personally identifiable employee medical
information and lists of coded direct personal identifi-
ers, except as to necessary uses by staff under their
direct personal supervision.
(3) The photocopying or other duplication of person-
ally identifiableemployeemedical information shall be
kept to the minimum necessary to accomplish the
purposes for which the information was obtained.
(4) The protective measures established by thissection
apply to all worksheets, duplicate copies, or other
agency documents containing personally identifiable
employee medical information.
(5) Intra-agency transfers of personally identifiable
employee medical information shall be by hand deliv-
ery, United States mail, or equally protective means.
Inter-office mailing channels shall not be used.
(i) Retention and destruction of records.
(1) Consistent with department records disposition
programs, personally identifiable employee medical
information and lists of coded direct personal identifi-
ers shal be destroyed or returned to the original
recordholder when no longer needed for the purposes
for which they were obtained.
(2) Personally identifiable employee medical informa-
tionwhichiscurrently not being used actively but may
be needed for future use shall be transferred to the
commissioner. The commissioner shall conduct an
annual review of all centrally-held information to
determine which information is no longer needed for
the purposes for which it was obtained.

(k) Results of an agency analysis using personally
identifiable empl oyeemedical information. Thecommis-
sioner shall, as appropriate, assure that the results of an
agency analysis using personally identifiable employee
medical information are communicated to the employees
whose personal medical information was used as a part
of the analysis.

(1) Annual report. The commissioner shall beresponsi-
ble for preparing and filing the annual report to the
governor required by 1C 4-1-6-7.

(m) Inter-agency transfer and publicdisclosure. Personal ly
identifiable employee medical information shall not be
transferred to another agency outside the department (other
than to the office of attorney general) or disclosed to the
public (other than to the affected employee or the original
recordholder) unless permitted by the Indiana Occupational
Safety and Hedlth Act (IC 22-8-1.1) or the Fair Information
Practices Act (IC 4-1-6). IC 22-8-1.1-17.1 providesthat the
results of medical examinations or tests shall remain confi-
dentia within the department.

(n) As used in this section the term “commissioner”
means the Indiana commissioner of labor or in the
commissioner's absence, his deputy. (Department of
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Labor; 610 |AC 4-3-23; filed Jan 20, 1982, 10:55 am: 5
IR 547; filed Jan 8, 1986, 2:18 pm: 9 IR 1010; errata, 9
IR 1667; errata, 10 IR 1277; readopted filed Nov 20,
2001, 2:15 p.m.: 25 IR 1305)
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Rule 4. Recording and Reporting Occupational

Injuriesand IlInesses

6101AC4-4-1  Purpose and objectives (Repeal ed)

610 IAC4-4-2  Employersto maintain log of occupational
injuries and illnesses (Repeal ed)

610 IAC 4-4-3  Records to be kept per calendar year (Re-
peal ed)

6101AC4-4-4 Supplementary record at each establishment
(Repealed)

6101AC4-4-5 Annua summary; certification; posting
(Repealed)

610 IAC4-4-6  Retention of records (Repealed)

610 IAC4-4-7  Recordsto be available for inspection (Re-
pealed)

610I1AC4-4-8  Employers to report serious or fatal acci-
dents (Repealed)

610IAC4-4-9  Penalties for false statements; failureto
maintain records or file reports (Repeal ed)

610 IAC 4-4-10 Change of ownership; preservation of re-
cords (Repeal ed)

610 IAC 4-4-11 Déefinitions (Repealed)

610 IAC 4-4-12  Petition by employer to maintain different
records; employee comments; notice (Re-
pealed)

610 IAC 4-4-13 Compliance with respect to employees not
in fixed establishment (Repeal ed)

6101AC4-4-14  Exception for employerswith no more than
ten employees (Repeal ed)

610 IAC 4-4-15 Form for keeping log of occupational inju-
ries and illnesses (Repeal ed)

610 IAC 4-4-16  Form for supplementary record (Repeal ed)

610 IAC 4-4-17 Form for annua summary (Repealed)

6101AC4-4-18 Record keeping and reporting requirements
(Repealed)

610 IAC 4-4-19 Exception for SIC 52-89 establishments

(Repealed)

610 IAC 4-4-1 Purpose and objectives (Repealed)

Sec. 1. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-2 Employersto maintain log of occu-

pational injuries and illnesses
(Repealed)

Sec. 2. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-3 Records to be kept per calendar

year (Repealed)

Sec. 3. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-4 Supplementary record at each es-

tablishment (Repealed)

610 IAC 4-4-13

Sec. 4. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 1AC 4-4-5 Annual summary; certification;
posting (Repeal ed)

Sec. 5. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-6 Retention of records (Repealed)

Sec. 6. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-7 Recordsto be availablefor inspec-
tion (Repeal ed)

Sec. 7. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

6101AC 4-4-8 Employerstoreport seriousor fatal
accidents (Repeal ed)

Sec. 8. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 |AC 4-4-9 Penalties for false statements; fail-
ure to maintain records or file
reports (Repeal ed)

Sec. 9. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-10 Change of owner ship; preservation
of records (Repeal ed)

Sec. 10. (Repeal ed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 | AC 4-4-11 Definitions (Repeal ed)

Sec. 11. (Repealed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-12 Petition by employer to maintain
different records; employee com-
ments; notice (Repealed)

Sec. 12. (Repeal ed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

6101AC 4-4-13 Compliancewith respect to employ-
eesnot in fixed establishment (Re-
pealed)
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Sec. 13. (Repeal ed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

6101AC 4-4-14 Exceptionfor employerswith no more
than ten employees (Repealed)

Sec. 14. (Repeal ed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-15 Form for keeping log of occupational
injuriesand illnesses (Repeal ed)

Sec. 15. (Repeal ed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

610 IAC 4-4-16 Form for supplementary record
(Repealed)

Sec. 16. (Repeal ed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

6101 AC 4-4-17 Formfor annual summary (Repealed)

Sec. 17. (Repealed by Department of Labor; PT 1904,
Exhibit I11; filed Sep 9, 1981, 10:15 am: 4 IR 1999)

610 1AC 4-4-18 Record keeping and reporting re-
quirements (Repeal ed)

Sec. 18. (Repealed by Department of Labor; PT
1952.4; filed Segp 9, 1981, 10:15 am: 4 IR 1999)

610 I AC 4-4-19 Exception for SIC 52-89 establish-
ments (Repeal ed)

Sec. 19. (Repeal ed by Department of Labor; filed Sep
26, 2002, 11:22 a.m.: 26 IR 370)

Rule 5. Interpretation of Discrimination
Provisions Concer ning Employee
Filing Complaint or Testifying

610 IAC4-5-1  Introductory statement

610 IAC4-5-2  Purpose of thisrule

610 IAC 4-5-3  General requirements of IC 22-8-1.1-38.1

610 IAC 4-5-4  Persons prohibited from discriminating

610 IAC4-5-5  Persons protected by IC 22-8-1.1-38.1

610IAC4-5-6  Unprotected activities distinguished

610 IAC 4-5-7  Specific protections, complaints under or
related to the chapter

610 IAC 4-5-8  Specific protections; proceedings under or
related to the chapter

610 IAC 4-5-9  Specific protections; testimony

610 IAC 4-5-10 Specific protections; exercise of any right
afforded by the chapter

6101AC4-5-11 Procedures; filing of complaint of discrimi-
nation

610 IAC 4-5-12  Procedures, notification of Commissioner
of Labor’s determination

610 IAC 4-5-13  Procedures; withdrawal of complaint
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610 IAC 4-5-14 Procedures; arbitration or other agency

proceedings

610 IAC 4-5-15 Employeerefusd to comply with safety rules

610 IAC 4-5-1 Introductory statement
Authority: IC 22-8-1.1-48.1
Affected: |C22-8-1.1

Sec. 1. (a) ThelndianaOccupational Safety and Health
Act (IC 22-8-1.1) is a statute of genera application
designed to regulate employment conditions relating to
occupational safety and health and to achieve safer and
healthier workplaces throughout the state of Indiana. By
terms of the act, every employer is required to furnish
each of his employees employment and a place of
employment free from recognized hazards that are
causing or likely to cause death or serious physical harm,
and, further, to comply with occupationa safety and
health standards promulgated under the act.

(b) Theact provides, among other things, for theadoption
of occupationa safety and health standards, research and
development activities, ingpections and investigations of
workplaces, and recordkeeping requirements. Enforcement
procedures initiated by the Indiana Department of Labor,
review proceedings before an independent quasi-judicial
agency (the Board of Safety Review), and express judicia
review are provided by the act. Under the act, Indiana is
enforcing occupationa saf ety and health requirementsunder
adtate plan pursuant to 29 U.S.C. 8667.

(c) Employees and representatives of employees are
afforded a wide range of substantive and procedural
rightsunder the act. Moreover, effectiveimplementation
of the act and achievement of its goals depend in large
part upon the active but orderly participation of employ-
ees, individually and through their representatives, at
every level of safety and health activity.

(d) Thisrule (610 IAC 4-5) deals essentially with the
rights of employees afforded under IC 22-8-1.1-38.1
which prohibitsreprisals, inany form, against employees
who exercise rights under the Indiana Occupational
Safety and Health Act [IC 22-8-1.1].

(e) Asusedintherule (610 IAC 4-5), theterm “ chap-
ter” means the Indiana Occupational Safety and Health
Act (IC 22-8-1.1).

(f) Thisrule (610 IAC 4-5) is patterned after 29 CFR
Part 1977 in which the United States Department of
Labor hasadopted provisionsconcerning the correspond-
ing section to IC 22-8-1.1-38.1 under federal law (29
U.S.C. 8660(c)). Subject to contrary provisions of
Indiana law, it is the intention of the Indiana Commis-
sioner of Labor to enforce IC 22-8-1.1-38.1 in the same
manner the United States Department of Labor enforces
29 U.S.C. 8660(c). (Department of Labor; 610 1AC 4-5-
1; filed Oct 2, 1986, 11:34 am: 10 IR 228; readopted
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filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 IAC 4-5-2 Purpose of thisrule
Authority: IC 22-8-1.1-48.1
Affected: |C 22-8-1.1-38.1

Sec. 2. The purpose of thisrule (610 IAC 4-5) isto make
available in one place interpretations of the various provi-
sons of 1C 22-8-1.1-38.1 which will guide the Indiana
Commissioner of Labor in the performance of his duties
thereunder unless and until otherwise directed by authorita-
tive decisions of the courts, or concluding, upon reexamina
tion of an interpretation, that it isincorrect. (Department of
Labor; 610 IAC 4-5-2; filed Oct 2, 1986, 11:34 am: 10 IR
229; readopted filed Nov 20, 2001, 2:15 p.m.: 25 1R 1305)

6101AC 4-5-3 General requirements of 1C 22-8-

1.1-38.1
Authority: 1C 22-8-1.1-48.1
Affected: IC 22-8-1.1-38.1

Sec. 3. IC 22-8-1.1-38.1 provides in general that no
person shall discharge or in any manner discriminate
against any employee because the employee has:

(1) filed any complaint under or related to the chapter;

(2) instituted or caused to beinstituted any proceeding

under or related to the chapter;

(3) testified or is about to testify in any proceeding

under the chapter or related to the chapter; or

(4) exercised on his own behalf or on behalf of others

any right afforded by the chapter.

Any employee who believes that he has been discrimi-
nated againgt inviolation of IC 22-8-1.1-38.1 may, within 30
days after such violation occurs, lodge acomplaint with the
IndianaCommissioner of Labor alegingsuchviolation. The
commissioner shal then cause appropriate investigation to
be made. If, as a result of such investigation, the commis-
sioner determines that the provisions of 1C 22-8-1.1-38.1
havebeen violated acivil action shall beinstituted within
one hundred twenty (120) days after receipt of said
complaint in the circuit courts of Indiana to restrain
violations of |C 22-8-1.1-38.1 and to obtain other appro-
priate relief, including rehiring or reinstatement of the
employee to hisformer position with back pay. |C 22-8-
1.1-38.1 further providesfor notification of complainants
by the commissioner of determinations made pursuant to
their complaints. (Department of Labor; 610 IAC 4-5-3;
filed Oct 2, 1986, 11:34 am: 10 IR 229; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 1AC 4-5-4 Persons prohibited from discrimi-

nating
Authority: |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-38.1

610 IAC 4-5-6

Sec. 4.1C22-8-1.1-38.1 specificaly statesthat “ no person
shdl discharge or in any manner discriminate against any
employee” becausethe employee has exercised rightsunder
theact. The prohibitionsof IC 22-8-1.1-38.1 are not limited
to actions taken by employers against their own employees.
A person may be chargeable with discriminatory action
againgt an employee of another person. IC 22-8-1.1-38.1
would extend to such entities as organizations representing
employees for collective bargaining purposes, employment
agencies, or any other person in a position to discriminate
against an employee. See, Meek v. United States, 136 F. 2d
679 (6th Cir., 1943); Bowev. Judson C. Burns, 137 F.2d 37
(3rdCir., 1943). (Department of Labor; 6101AC4-5-4; filed
Oct 2, 1986, 11:34 am: 10 IR 229; readopted filed Nov 20,
2001, 2:15 p.m.: 251R 1305)

610 IAC 4-5-5 Personsprotected by I1C 22-8-1.1-38.1
Authority: IC 22-8-1.1-48.1
Affected: |C 22-8-1.1-1; IC 22-8-1.1-38.1

Sec. 5. (a) All employees are afforded the full protec-
tion of 1C 22-8-1.1-38.1. For purposes of the Indiana
Occupational Safety and Health Act [IC 22-8-1.1], an
employeeisdefined as* aperson permitted towork by an
employer in employment”. The act does not define the
term “employ”. However, the broad remedial nature of
this legislation demonstrates a clear intent that the
existence of an employment relationship, for purposes of
IC 22-8-1.1-38.1, isto be based upon economic realities
rather than upon common law doctrines and concepts.
See, U.S. v. Silk, 331 U.S. 704 (1947); Rutherford Food
Corporation v. McComb, 331 U.S. 722 (1947).

(b) For purposes of 1C 22-8-1.1-38.1, even an gpplicant
for employment could be considered an employee. See,
NLRB v. Lamar Creamery, 246 F. 2d 8 (5th Cir., 1957).
Further, because IC 22-8-1.1-38.1 speaks in terms of any
employes, it isaso clear that the employee need not be an
employee of the discriminator. The principa consideration
would bewhether the person alleging discrimination wasan
“employee’ at thetime of engaging in protected activity.

(c) Inview of the definition of “employer” contained
in IC 22-8-1.1-1, employees of the state and al its
political subdivisions are within the contemplated
coverage of 1C 22-8-1.1-38.1. (Department of Labor;
610 IAC 4-5-5; filed Oct 2, 1986, 11:34 am: 10 IR 229;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC4-5-6 Unprotected activities distinguished
Authority: IC 22-8-1.1-48.1
Affected: |C 22-8-1.1-38.1

Sec. 6. (a) Actions taken by an employer, or others,
which adversely affect an employee may be predicated
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upon nondiscriminatory grounds. Theproscriptionsof IC
22-8-1.1-38.1 apply when theadverse action occursbecause
the employee has engaged in protected activities. An em-
ployee's engagement in activities protected by the chapter
does not automatically render him immune from discharge
or discipline for legitimate reasons, or from adverse action
dictated by non-prohibited considerations. See, NLRB v.
Dixie Motor Coach Corp., 128 F. 2d 201 (5th Cir., 1942).
(b) At the sametime, to establish aviolation of IC 22-
8-1.1-38.1, the employee's engagement in protected
activity need not be the sole consideration behind dis-
charge or other adverse action. If protected activity was
asubstantial reason for the action, or if the discharge or
other adverse action would not havetaken place* but for”
engagement in protected activity, 1C 22-8-1.1-38.1 has
been violated. See, Mitchell v. Goodyear Tire & Rubber
Co., 278 F. 2d 562 (8th Cir., 1960); Goldberg v. Bama
Manufacturing, 302 F. 2d 152 (5th Cir., 1962). Ulti-
mately, the issue as to whether a discharge was because of
protected activity will have to be determined on the basis of
the facts in the particular case. (Department of Labor; 610
IAC 4-5-6; filed Oct 2, 1986, 11:34 am: 10 IR 230;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 1R 1305)

610 IAC 4-5-7 Specific protections; complaints

under or related to the chapter
Authority: IC 22-8-1.1-48.1
Affected: |C22-8-1.1

Sec. 7. (a) Discharge of, or discrimination against, an
employee because the employee has filed “any com-
plaint*** under or related to this chapter (IC 22-8-
1.1)***” isprohibited by IC 22-8-1.1-38.1. An example
of a complaint made “under” the chapter would be an
employee request for inspection pursuant to |C 22-8-1.1-
24.1. However, this would not be the only type of
complaint protected by IC 22-8-1.1-38.1. The range of
complaints“related to” the chapter iscommensuratewith
the broad remedial purposes of this legislation and the
sweeping scope of its application.

(b) Complaints registered with federal agencieswhich
have the authority to regul ate or investigate occupational
safety and health conditions are complaints “related to”
thischapter. Likewise, complaintsmadeto other agencies
of the state or its palitica subdivisions regarding occupa
tional safety and health conditionswould be* rdated to” the
chapter. Such complaints, however, must relateto conditions
at theworkplace, as distinguished from complaintstouching
only upon generd public safety and hedlth.

(c) Further, the sal utary principlesof thechapter would
be seriously undermined if employeeswere discouraged
from lodging complaints about occupational safety and
health matters with their employers. Such complaints to

DEPARTMENT OF LABOR 132

employers, if made in good faith, therefore would be
related to the chapter, and an employee would be pro-
tected against discharge or discrimination caused by a
complaint to the employer. (Department of Labor; 610
IAC 4-5-7; filed Oct 2, 1986, 11:34 am: 10 IR 230;
readopted filed Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

6101AC 4-5-8 Specific protections; proceedings

under or related to the chapter
Authority: |C 22-8-1.1-48.1
Affected: |C22-8-1.1

Sec. 8. (@) Discharge of, or discrimination againgt, any
employee because the employee has“ instituted or caused to
beinstituted any proceeding under or related to this chapter”
isalsoprohibited by 1C 22-8-1.1-38.1. Examplesof proceed-
ingswhich could arise specifically under the chapter would
be ingpections of worksites under IC 22-8-1.1-23.1, em-
ployee contest of abatement date under IC 22-8-1.1-28.2,
employee initiation of proceedings for promulgation of an
occupationd safety and hedth standard under IC 22-8-1.1-
15.1, employee applicationfor modification or revocation of
a variance under IC 22-8-1.1-20.1, employee judicid
chalengeto astandard under 1C 22-8-1.1-19, and employee
apped of aBoard of Safety Review order under IC22-8-1.1-
35.5. In determining whether a“ proceeding” is*“related to”
the chapter, the considerations discussed in 610 IAC 4-5-7
would aso be gpplicable.

(b) An employee need not himself directly institutethe
proceedings. It is sufficient if he setsinto motion activi-
tiesof otherswhich result in proceedingsunder or related
to the chapter. (Department of Labor; 610 IAC 4-5-8;
filed Oct 2, 1986, 11:34 am: 10 IR 230; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 1AC 4-5-9 Specific protections; testimony
Authority: |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-38.1

Sec. 9. Discharge of, or discrimination against, any
employee becausethe employee* hastestified or isabout
to testify” in proceedings under or related to the chapter
is aso prohibited by IC 22-8-1.1-38.1. This protection
would, of course, not belimited to testimony in proceed-
ingsinstituted or caused to beinstituted by the employee,
but would extend to any statementsgiveninthe course of
judicial, quasi-judicial, and administrative proceedings,
including inspections, investigations, and administrative
rule making or adjudicative functions. If theemployeeis
giving or is about to give testimony in any proceeding
under or related to the chapter, he would be protected
against discrimination resulting from such testimony.
(Department of Labor; 610 1AC 4-5-9; filed Oct 2, 1986,
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11:34 am: 101R 230; readopted filed Nov 20, 2001, 2: 15
p.m.: 25 IR 1305)

610 | AC 4-5-10 Specific protections; exer cise of any
right afforded by the chapter
Authority: IC 22-8-1.1-48.1
Affected: 1C22-8-1.1-23.1;1C 22-8-1.1-24.1; IC 22-8-1.1-38.1

Sec. 10. (a) In addition to protecting employees who
file complaints, institute proceedings, or testify in
proceedings under or related to the chapter, |C 22-8-1.1-
38.1 also protects empl oyees from discrimination occur-
ring because of theexerciseof “any right afforded by this
chapter”. Certain rights are explicitly provided in the
chapter; for example, there is aright to participate as a
party in enforcement proceedings. Certain other rights
exist by necessary implication. For example, employees
may request information from the Indiana department of
labor; such requests would constitute the exercise of a
right afforded by the chapter. Likewise, employees
interviewed by agents of the commissioner in the course
of inspections or investigations could not subsequently
be discriminated against because of their cooperation.

(b)(2) On the other hand, as a general matter, thereis
no right afforded by the chapter which would entitle
employeestowalk of f thejob because of potential unsafe
conditionsat theworkplace. Hazardous conditionswhich
may be violative of the chapter will ordinarily be cor-
rected by the employer, once brought to his attention. If
correctionsare not accomplished, or if thereisdispute about
the existence of a hazard, the employee will normaly have
opportunity to request inspection of the workplace pursuant
to IC 22-8-1.1-23.1 and IC 22-8-1.1-24.1, or to seek the
assistanceof other publicagencieswhichhaveresponsibility
in the field of safety and hedlth. Under such circumstances,
therefore, an employer would not ordinarily bein violation
of IC 22-8-1.1-38.1 by taking action to discipline an em-
ployeefor refusing to perform normal job activitiesbecause
of alleged safety or health hazards.

(2) However, occasions might arisewhen an employee
is confronted with a choice between not performing
assigned tasks or subjecting himself to serious injury or
death arising from a hazardous condition at the work-
place. If the employee, with no reasonable aternative,
refusesin good faith to expose himself to the dangerous
condition, he would be protected against subsequent
discrimination. The condition causing the employee's
apprehension of death or injury must be of such anature
that a reasonable person, under the circumstances then
confronting the employee would conclude that thereisa
real danger of death or serious injury and that there is
insufficient time, due to the urgency of the situation, to
eliminate the danger through resort to regular statutory
enforcement channels. Inaddition, in such circumstances,
the employee, where possible, must also have sought from
his employer, and been unable to obtain, a correction of the
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dangerous condition. (Department of Labor; 610 IAC 4-5-
10; filed Oct 2, 1986, 11:34 am: 10 IR 231; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 1R 1305)

610 1AC 4-5-11 Procedures; filing of complaint of
discrimination
Authority: |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-38.1

Sec. 11. (a) Who may file. A complaint of discrimina
tionunder 1C 22-8-1.1-38.1 may befiled by theemployee
himself, or by arepresentative authorized to do so on his
behalf.

(b) Nature of filing. No particular form of complaintis
required.

(c) Place of filing. Complaint should be filed with the
Indiana Department of Labor, Indiana Government
Center-South, 402 West Washington Street, Room
W195, Indianapolis, Indiana 46204, (317) 232-2378.

(d) Timefor filing.

(1) 1C 22-8-1.1-38.1(b) providesthat an employeewho

believes that he has been discriminated against in

violation of IC 22-8-1.1-38.1 “may, within 30 days
after such violation occurs,” file a complaint with the

Indiana Commissioner of Labor.

(2) A mgor purpose of the 30-day period in this

provision is to alow the commissioner to decline to

entertain complaintswhich havebecomestale. Accord-
ingly, complaints not filed within 30 days of an alleged
violation will ordinarily be presumed to be untimely.

(3) However, there may be circumstances which would

justify tolling of the 30-day period onrecogni zed equitable

principles or because of strongly extenuating circum-
stances, e.g., wheretheemployer hasconcedled, or misled
theemployeeregarding thegroundsfor dischargeor other
adverseaction; wheretheemployeehas, withinthe 30-day
period, resorted in good faith to grievance-arbitration
proceedings under a collective bargaining agreement or
filed acomplaint regarding the same general subject with
another agency; where the discrimination isin the nature
of acontinuing violation. Intheabsenceof circumstances
justifying a tolling of the 30-day period, untimely com-
plaints will not be processed.
(Department of Labor; 610 IAC 4-5-11; filed Oct 2,
1986, 11:34 am: 10 IR 231, errata filed Sep 7, 2001,
10:25 a.m.: 25 IR 106; readopted filed Nov 20, 2001,
2:15p.m.: 25 1R 1305)

6101 AC4-5-12 Procedures; notification of Commis-

sioner of Labor's deter mination
Authority: IC 22-8-1.1-48.1
Affected: 1C 22-8-1.1-38.1

Sec. 12. IC 22-8-1.1-38-1 [sic., IC 22-8-1.1-38.1]
providesthat the commissioner isto notify acomplainant
within 90 days of the complaint of his determination
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whether prohibited discrimination hasoccurred. This90-
day provision is considered directory in nature. While
every effort will be made to notify complainants of the
commissioner's determination within 90 days, there may be
instanceswhenit isnot possibleto meet thedirectory period
set forth in IC 22-8-1.1-38.1. (Department of Labor; 610
IAC 4-5-12; filed Oct 2, 1986, 11:34 am: 10 IR 232
readopted filed Nov 20, 2001, 2:15 p.m.: 25 1R 1305)

610 IAC 4-5-13 Procedures; withdrawal of complaint
Authority: 1C 22-8-1.1-48.1
Affected: IC 22-8-1.1-38.1

Sec. 13. Enforcement of the provisionsof IC 22-8-1.1-
38.1isnot only amatter of protecting rights of individual
employees, but also of public interest. Attempts by an
employee to withdraw a previously filed complaint will
not necessarily result in termination of the commis-
sioner's investigation. The commissioner's jurisdiction
cannot be foreclosed as a matter of law by unilateral
action of the employee. However, a voluntary and
uncoerced request from a complainant to withdraw his
complaint will be given careful consideration and sub-
stantial weight as a matter of policy and sound enforce-
ment procedure. (Department of Labor; 6101AC4-5-13;
filed Oct 2, 1986, 11:34 am: 10 IR 232; readopted filed
Nov 20, 2001, 2:15 p.m.: 25 IR 1305)

610 |AC 4-5-14 Procedures; arbitration or other
agency proceedings
Authority: 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-38.1

Sec. 14. (a) Genera. (1) An employee who files a
complaint under IC 22-8-1.1-38.1 may also pursue
remedies under grievance arbitration proceedings in
collective bargaining agreements. In addition, the com-
plainant may concurrently resort to other agencies for
relief, such asthe National Labor Relations Board. The
commissioner'sjurisdictionto entertain complaintsunder
IC 22-8-1.1-38.1, to investigate, and to determine
whether discrimination has occurred, is independent of
thejurisdiction of other agencies or bodies. Thecommis-
sioner may file an action in the circuit courts of Indiana
regardless of the pendency of other proceedings.

(2) However, the commissioner also recognizes the
national policy favoring voluntary resolution of disputes
under procedures in collective bargaining agreements.
Seg, e.g., Boy's Markets, Inc. v. Retail Clerks, 398 U.S.
235 (1970); Republic Steel Corp. v. Maddox, 379 U.S.
650 (1965); Carey v. Westinghouse Electric Co., 375
U.S. 261 (1964); Coallier Insulated Wire, 192 NLRB No.
150 (1971). By the same token, due deference should be
paid to the jurisdiction of other forums established to
resolve disputes which may also be related to complaints
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under |C 22-8-1.1-38.1.

(3) Where acomplainant isin fact pursuing remedies,
other thanthose provided by |C 22-8-1.1-38.1, postpone-
ment of the commissioner's determination and deferral to
the results of such proceedings may be in order. See,
Burlington Truck Lines, Inc.,, v. U.S,, U.S. 156 (1962).

(b) Postponement of determination. Postponement of
determination would be justified where the rights as-
serted in other proceedings are substantially the same as
rights under |C 22-8-1.1-38.1 and those proceedings are
not likely toviolatetherightsguaranteed by 1C 22-8-1.1-
38.1. The factual issues in such proceedings must be
substantially the same as those raised by IC 22-8-1.1-
38.1 complaint, and the forum hearing the matter must
have the power to determine the ultimate issue of dis-
crimination. See, Riosv. ReynoldsMetalsCo., F. 2d (5th
Cir.,1972),41 U.S.L.W. 1049 (Oct. 10, 1972); Newman
v. Avco Corp., 451 F. 2d 743 (6th Cir., 1971).

(c) Deferral to outcome of other proceedings. A
determination to defer to the outcome of other proceed-
ingsinitiated by acomplainant must necessarily be made
on a case-to-case basis, after careful scrutiny of all
available information. Before deferring to the results of
other proceedings, it must beclear that those proceedings
dealt adequately with all factual issues, that the proceed-
ingswerefair, regular, and free of procedural infirmities,
and that the outcome of the proceedings was not repug-
nant to the purpose and policy of the chapter. In thisregard,
if such other actionsinitiated by acomplainant aredismissed
without adj udicatory hearing thereof, such dismissal will not
ordinarily be regarded as determinative of the complaint
under 1C 22-8-1.1-38.1. (Department of Labor; 610 IAC 4-
5-14; filed Oct 2, 1986, 11:34 am: 10 IR 232; readopted
filed Nov 20, 2001, 2:15 p.m.: 25 R 1305)

610 1AC 4-5-15 Employee refusal to comply with

safety rules
Authority: |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-38.1

Sec. 15. Employees who refuse to comply with occupa
tiona safety and hedth standards or veid safety rules
implemented by the employer in furtherance of the chapter
are not exercising any rights afforded by the chapter. Disci-
plinary measures taken by employers solely in response to
employeerefusa tocomply with appropriate safety rulesand
regulations, will not ordinarily beregarded asdiscriminatory
action prohibited by 1C 22-8-1.1-38.1. Thissituation should
be digtinguished from refusa s to work, as discussed in 610
IAC 4-5-10. (Department of Labor; 610 IAC 4-5-15; filed
Oct 2, 1986, 11:34 am: 10 IR 233; readopted filed Nov 20,
2001, 2:15 p.m.: 251R 1305)

Rule 6. Recording and Reporting Occupational
Injuriesand lllInesses
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6101AC 4-6-1 Purpose

610IAC4-6-2  Partial exemption for employerswith 10 or
fewer employees

6101AC4-6-3  Partia exemption for establishmentsin
certain industries

610 IAC4-6-4  Keeping records for more than one agency

610 IAC4-6-5  Recording criteria

6101AC4-6-6  Determination of work relatedness

610 IAC 4-6-7  Determination of new cases

610IAC4-6-8  General recording criteria

6101AC4-6-9 Recording criteria for needlestick and
sharpsinjuries

6101AC4-6-10  Recordingcriteriafor cases involving medi-
cal remova under OSHA standards

6101AC4-6-11 Recordingcriteriafor cases involving occu-
pational hearing loss

6101AC4-6-12  Recordingcriteriafor work related tubercu-
losis cases

6101AC4-6-13 Recording criteriafor cases involving work
related muscul oskeletal disorders

610 1AC 4-6-14 Forms

610 IAC 4-6-15 Multiple business establishments

610 IAC 4-6-16 Covered employees

610 IAC 4-6-17 Annua summary

610 IAC 4-6-18 Retention and updating

610 IAC 4-6-19 Changein business ownership

610 IAC 4-6-20 Employee involvement

610 IAC 4-6-21 Prohibition against discrimination

610 IAC 4-6-22 Keeping aternative records

610 IAC 4-6-23 Reporting fatalities and multiple hospital-
ization incidents

610 IAC 4-6-24  Providing records to government represen-
tatives

610 IAC 4-6-25 Requests from the Bureau of Labor Statis-
ticsfor data

610 IAC4-6-26 Retention and updating of old forms

610 IAC 4-6-27  Definitions

6101AC 4-6-1 Purpose

Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1

Affected:

IC 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 1. (@) The purpose of this rule is to require
employers to record and report work related fatalities,
injuries, and illnesses.

(b) Recording or reporting a work related injury,
illness, or fatality does not mean that:

(1) the employer or employee was at fault;

(2) an Indiana or federal Occupational Safety and

Health Act (OSHA) rule has been violated; or

(3) theemployeeiseligiblefor workers' compensation

or other benefits.

(c) All employerscovered by thelndiana Occupational
Safety and Health Act (IOSHA) (1C 22-8-1.1 et seq).) are
covered by this rule. Sections 2 through 4 of this rule
describe which employers do not have to keep OSHA
injury and illness records unless Indiana occupational
safety & health administration (IOSHA), the federa
Occupational Safety and Health Administration (OSHA),
or the Bureau of Labor Statistics (BLS) informsthemin
writing that they must keep records. Under sections 2
through 4 of this rule, employers with ten (10) or fewer
employees and business establishmentsin certain indus-
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try classifications are partially exempt from keeping
OSHA injury and illness records.

(d) Sections5 through 14 of thisruledescribethework
related injuriesand illnesses that an employer must enter
into the OSHA records and explains [sic., explain] the
OSHA forms that employers must use to record work
related fatalities, injuries, and illnesses.

(e) Under section 8 of thisrule, IOSHA believes most
significant injuries and illnesses will result in one (1) of
the criteria listed in section 8(a) of this rule. However,
there are some significant injuries, such as a punctured
eardrum or a fractured toe or rib, for which neither
medical treatment nor work restrictions may be recom-
mended. In addition, there are some significant progres-
sive diseases, such as byssinosis, silicosis, and some
types of cancer, for which medical treatment or work
restrictions may not be recommended at the time of
diagnosishbut arelikely to be recommended asthe disease
progresses. OSHA believesthat cancer, chronicirrevers-
ible diseases, fractured or cracked bones, and punctured
eardrums are generally considered significant injuries
andillnessesand must berecorded at theinitial diagnosis
even if medical treatment or work restrictions are not
recommended, or are postponed, in a particular case.
(Department of Labor; 610 IAC 4-6-1; filed Sep 26,
2002, 11:22 a.m.: 26 IR 353)

610 IAC 4-6-2 Partial exemption for employers
with 10 or fewer employees
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 2. (a) Basic requirement [sic., requirements] for
partial exemptionsbased onthe number of employeesare
asfollows:

(1) If an employer had ten (10) or fewer employees at all
timesduringthelast calendar year, that employer doesnot
need to keep Occupational Safety and Health Administra-
tion (OSHA) injury and illness records unless federal
OSHA, thelndianaoccupationa safety and health admin-
igration (IOSHA), or the Bureau of Labor Statistics
informs the employer in writing that the employer must
keep recordsunder section 24 or 25 of thisrule. However,
al employerscovered by thelndianaOccupationa Safety
and Hedth Act must report to IOSHA any workplace
incident that results in a fatdity or hospitalization of
employees asrequired by section 23 of thisrule.

(2) If an employer had more than ten (10) employees

at any timeduring thelast calendar year, that empl oyer

must keep OSHA injury and ilInessrecords unlessthat
employer’s establishment is classified as a partialy
exempt industry under section 3 of thisrule.

(b) This section shall be implemented as follows:

(1) The partial exemption for size is based on the

number of employeesin the entire company.

(2) To determine if an employer is exempt because of
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size, the employer needs to determine the company’s

peak employment during the last calendar year. If the

employer had no more than ten (10) employees at any

time in the last calendar year, then the company

qualifies for the partial exemption for size.
(Department of Labor; 610 IAC 4-6-2; filed Sep 26,
2002, 11:22 a.m.: 26 IR 354)

6101AC 4-6-3 Partial exemption for establish-
mentsin certain industries
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 3. (a) Basic requirements for partial exemptions
for establishmentsin certain industries are as follows:

(1) If aprivate-sector employer’s business establish-
ment is classified in a specific low hazard retail,
service, finance, insurance, or real estate industry, as
described in subsection (b), that employer does not
need to keep Occupational Safety and Health Adminis-
tration (OSHA) injury and illness records unless the
government asks the employer to keep the records
under section 24 or 25 of thisrule.
(2) Private-sector employers with the following Stan-
dard Industrial Classification (SIC) codes do not need
to keep OSHA injury and illness records unless the
government asks the employer to keep the records
under section 24 or 25 of thisrule:

(A) 525x Hardware Stores.

(B) 542x Meat and Fish Markets.

(C) 544x Candy, Nut, and Confectionary Stores.

(D) 545x Dairy Products Stores.

(E) 546x Retail Bakeries.

(F) 549x Miscellaneous Food Stores.

(G) 551x New and Used Car Dealers.

(H) 552x Used Car Dedlers.

(1) 554x Gasoline Service Stations.

(J) 557x Motorcycle Dedlers.

(K) 56xx Apparel and Accessory Stores.

(L) 573x Radio, Television, and Computer Stores.

(M) 58xx Eating and Drinking Places.

(N) 591x Drug Stores and Proprietary Stores.

(O) 592x Liquor Stores.

(P) 594x Miscellaneous Shopping Goods Stores.

(Q) 599x Retail Stores Not Elsewhere Classified.

(R) 60xx Depository Institutions, Banks, and Sav-

ings Institutions.

(S) 61xx Nondepository Institutions.

(T) 62xx Security and Commodity Brokers.

(U) 63xx Insurance Carriers.

(V) 64xx Insurance Agents, Brokers, and Services.

(W) 653x Real Estate Agents and Managers.

(X) 654x Title Abstract Offices.

(Y) 67xx Holding and Other Investment Offices.

(2) 722x Photographic Studios, Portrait.

(AA) 723x Beauty Shops.

(BB) 724x Barber Shops.

(CC) 725x Shoe Repair and Shoeshine Parlors.

(DD) 726x Funeral Service and Crematories.

(EE) 729x Miscellaneous Personal Services.

(FF) 731x Advertising Services.

(GG) 732x Credit Reporting and Collection Services.

(HH) 733x Mailing, Reproduction, and Stenographic

Services.

(I1) 737x Computer and Data Processing Services.

(JJ) 738x Miscellaneous Business Services.

(KK) 764x Reupholstery and Furniture Repair.

(LL) 78xx Motion Picture.

(MM) 791x Dance Studios, Schools, and Halls.

(NN) 792x Producers, Orchestras, Entertainers.

(O0) 793x Bowling Centers.

(PP) 801x Offices and Clinics of Medical Doctors.

(QQ) 802x Offices and Clinics of Dentists.

(RR) 803x Offices of Osteopathic Physicians.

(SS) 804x Offices of Other Health Practitioners.

(TT) 807x Medical and Dental Laboratories.

(UU) 809x Health and Allied Services Not Else-

where Classified.

(VV) 81xx Legal Services.

(WW) 82xx Educational Services, Schools, Col-

leges, Universities, and Libraries.

(XX) 832x Individual and Family Services.

(YY) 835x Child Day Care Services.

(22) 839x Social ServicesNot ElsawhereClassified.

(AAA) 841x Museums and Art Galleries.

(BBB) 86xx Membership Organizations.

(CCC) 87xx Engineering, Accounting, Research,

Management, and Related Services.

(DDD) 899x Services Not Elsewhere Classified.
However, al employersmust report tothel ndianaoccupa:
tiona safety and heath adminigtration any workplace
incident that resultsin afatality or the hospitalization of
employees as required by section 23 of thisrule.

(3) If one (1) or more of an employer’ s establishments
are classified in a nonexempt industry, that employer
must keep OSHA injury and illness records for all of
such establishments unless the employer is partialy
exempted because of size under section 2 of thisrule.
(b) Implementation for partial exemption for establish-

ments in certain industries shall be asfollows:

(2) The partid industry classification exemption applies
only to business establishments in the retail, services,
finance, insurance, or rea estate industries (SICs 52xx-
89xx). Business establishments classified in the:

(A) agriculture;

(B) mining;

(C) construction;

(D) manufacturing;

(E) transportation;

(F) communication;

(G) electric, gas, and sanitary services; or
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(H) wholesal e trade;
are not eligible for the partial industry classification
exemption.
(2) The partial industry classification exemption
applies to individual business establishments. If an
employer has several busi ness establishments engaged
in different classes of business activities, some of the
employer’s establishments may be required to keep
records, while others may be exempt.
(3) Employers determine their SIC code by using the
Standard Industrial Classification Manual, Executive
Office of the President, Office of Management and
Budget. Employers may contact the Indiana occupa-
tional safety and health administration office for help
in determining the SIC.
(Department of Labor; 610 IAC 4-6-3; filed Sep 26,
2002, 11:22 a.m.: 26 IR 354)

6101AC 4-6-4 Keeping recordsfor morethan one
agency
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 4. () If an employer creates records to comply
with another government agency’s injury and illness
record keeping requirements, the Indiana occupational
safety and health administration (IOSHA) will consider
thoserecordsas meeting therecord keeping requirements
inthisruleif the federal Occupational Safety and Health
Administration (OSHA) accepts the other agency’'s
records under amemorandum of understanding with that
agency, or if the other agency’ srecords contain the same
information that thisrulerequirestheemployer torecord.
Employers may contact IOSHA for help in determining
whether the records kept meet IOSHA s requirements.

(b) All employers, including those partialy exempted by
reason of company size or industry classification, must
report to IOSHA any workplace incident that resultsin a
fatality or the hospitdization of employees as required by
section 23 of thisrule. (Department of Labor; 610 IAC 4-6-
4; filed Sep 26, 2002, 11:22 am.; 26 IR 355)

6101AC 4-6-5 Recordingcriteria
Authority: 1C 22-1-1-2; IC 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 5. (a) Each employer required by thisruleto keep
records of fatalities, injuries, and illnesses must record
each fatality, injury, and illness that:

(1) iswork related;

(2) isanew case; and

(3) meets one (1) or more of the general recording

criterialisted in section 8 of thisrule or the application

to specific cases of sections 9 through 13 of thisrule.

(b) Thefollowing sections of thisrule address each topic:

(1) Section 6 of this rule addresses the determination
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of work relatedness.

(2) Section 7 of this rule addresses the determination

of anew case.

(3) Section 8 of this rule addresses general recording

criteria.

(4) Sections 9 through 13 of this rule address addi-

tional criteriafor cases including:

(A) needlestick and sharps injury cases;
(B) tuberculosis cases,

(C) hearing loss cases;

(D) medical removal cases; and

(E) musculoskeletal disorder cases.

(c) If no employee has experienced aninjury or illness,
no record isrequired. If an employee has experienced an
injury or an illness, but the injury or iliness is not work
related, then the employer is not required to record the
injury or illness. If an employee has experienced awork
related injury or illness, and the injury or ilinessis not a
new case, the employer is required to update the previ-
ously recorded injury or illness entry if necessary. If an
employeeexperiencesawork relatedinjury or illnessand
the injury or illness is a new case, the employer should
consult section 8 of this rule and determine if general
recording criteriaare met. If so, the employer isrequired
torecordtheinjury or illness. (Department of Labor; 610
IAC 4-6-5; filed Sep 26, 2002, 11:22 a.m.; 26 IR 355)

610 1AC 4-6-6 Determination of work relatedness
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 6. (a) Basic requirements for determining work
relatedness are that empl oyers must consider aninjury or
illness to be work related if an event or exposure in the
work environment either caused or contributed to the
resulting condition or significantly aggravated apreexist-
ing injury or illness. Work relatedness is presumed for
injuries and illnesses resulting from events or exposures
occurring in the work environment, unless an exception
in subsection (b)(2) specifically applies.

(b) Implementation of this sectionis as follows:

(1) Thework environment isdefined asthe establishment

and other locations where one (1) or more employeesare

working or are present asacondition of their employment.

The work environment includes not only physical loca-

tions, but also the equipment or materials used by the

employee during the course of hisor her work.

(2) Aninjury or illnessoccurringinthework environment

that fdls under one (1) of the following exceptionsis not

work related, and therefore is not recordable:
(A) At thetime of theinjury or illness, the employee
was present in the work environment asamember of
the genera public rather than as an employee.
(B) Theinjury or illnessinvolves signs or symptoms
that surface at work but result solely fromanonwork
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related event or exposure that occurs outside the
work environment.
(C) The injury or illness results solely from volun-
tary participation in a wellness program or in a
medical, fithess, or recreationa activity, such as
blood donation, physica examination, flu shot,
exercise class, racquetball, or baseball.
(D) The injury or illness is solely the result of an
employee eating, drinking, or preparing food or
drink for personal consumption (whether bought on
theemployer’ spremisesor brought in). For example,
if the employeeisinjured by choking on asandwich
while in the employer's establishment, the case
would not be considered work related. However, if
the employee is made ill by ingesting food that has
been contaminated by workplace contaminants (such
as lead), or gets food poisoning from food supplied
by the employer, the caseis considered work rel ated.
(E) The injury or illness is solely the result of an
employee doing personal tasks, unrelated to their
employment, at the establishment outside of the
employee' s assigned working hours.
(F) Theinjury or illness is solely the result of per-
sonal grooming, self medication for a nonwork
related condition, or isintentionally self-inflicted.
(G) Theinjury or illnessiscaused by amotor vehicle
accident and occurs on a company parking lot or
company accessroad whilethe employeeiscommut-
ing to or from work.
(H) Theillnessisthe common cold or flu. However,
contagiousdiseasessuch astubercul osis, brucellosis,
hepatitis A, or plague are considered work related if
the employeeisinfected at work.
(1) Theillnessisamental iliness. Mental illnesswill
not be considered work related unless the employee
voluntarily provides the employer with an opinion
fromaphysician or other licensed health care profes-
sional with appropriate training and experience
(including psychiatrist, psychologist, psychiatric
nurse) stating that the employee has amental illness
that iswork related.
(3) If it is not obvious whether the precipitating event
or exposure occurred in the work environment or
occurred away fromwork, the employer must evaluate
the employee’ swork duties and environment to decide
whether or not one (1) or more events or exposuresin
the work environment either caused or contributed to
the resulting condition or significantly aggravated a
preexisting condition.
(4) A preexisting injury or illness has been signifi-
cantly aggravated, for purposesof Occupational Saf ety
and Health Administration (OSHA) injury and illness
record keeping, when an event or exposureinthework
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environment results in any of the following:
(A) Desth, provided that the preexisting injury or
illnesswould likely not haveresulted in death but for
the occupational event or exposure.
(B) Loss of consciousness, provided that the preex-
istinginjury or illnesswould likely not have resulted
in loss of consciousness but for the occupational
event or exposure.
(C) One (1) or more days away from work, days of
restricted work, or daysof jobtransfer that otherwise
would not have occurred but for the occupational
event or exposure.
(D) Medical treatment in a case where no medical
treatment was needed for theinjury or illness before
the workplace event or exposure, or a change in
medical treatment was necessitated by theworkplace
event or exposure.
(5) Aninjury or illnessis a preexisting condition if it
resulted solely from a nonwork related event or expo-
sure that occurred outside the work environment.
(6) Injuriesand ilInesses that occur while an employee
isontravel statusarework related if, at the time of the
injury or illness, the employee was engaged in work
activitiesin the interest of the employer. Examples of
such activities include travel to and from customer
contacts, conducting job tasks, and entertaining or
being entertained to transact, discuss, or promote
busness (work related entertainment includes only
entertainment activities being engaged in at the direction
of the employer). Injuriesor illnesses that occur when the
employeeisontravd status do not have to be recorded if
they meet one (1) of the following exceptions:
(A) If the employee while traveling has taken up
temporary residence, for example, in a hotel, motel,
inn, or other paid lodging, for one (1) or more days,
theemployer must evaluatetheemployee’ sactivities
in the same manner as the employer must evaluate
the activities of a nontraveling employee. When the
employee checks into the temporary residence, the
employee has |eft the work environment. When the
employee beginswork each day, the employee reenters
the work environment. The employer does not need to
consider injuriesor illnesseswork related if they occur
while the employee is commuting between the tempo-
rary residence and thejob location.
(B) If the employee has taken a detour for personal
reasons. Injuries or illnesses are not considered work
related if they occur whiletheemployeeison apersona
detour from areasonably direct route of travel.
(7) Injuriesand ilInesses that occur while an employee
isworking at home, including work in a home office,
will be considered work related if the injury or illness
occurswhilethe employeeis performing work for pay
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or compensation in the home, and theinjury or illness
is directly related to the performance of work rather
than to the general home environment or setting. For
example, if an employee:
(A) drops a box of work documents and injures his
or her foot, the case is considered work related;
(B) has a fingernail that is punctured by a needle
from a sewing machine used to perform garment
work at home, becomes infected and requires medi-
cal treatment, the injury is considered work related;
(C) isinjured because he or she trips on the family
dog while rushing to answer awork phone call, the
caseis not considered work related; or
(D) isworking at home and is electrocuted because
of faulty home wiring, the injury is not considered
work related.
(Department of Labor; 610 IAC 4-6-6; filed Sep 26,
2002, 11:22 a.m.: 26 IR 356)

610 1AC 4-6-7 Determination of new cases
Authority: 1C 22-1-1-2; IC 22-8-1.1-48.1
Affected: 1C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 7. (a) Employersmust consider aninjury or illness
to be anew caseif either of the following occur:
(1) The employee has not previously experienced a
recorded injury or illness of the same type that affects
the same part of the body.
(2) The employee previoudy experienced a recorded
injury or illness of the same type that affected the same
part of the body but had recovered completely (all signs
and symptoms had disappeared) from the previousinjury
or illness and an event or exposure in the work environ-
ment caused the sign or symptomsto regppear.
(b) Implementation for determination of new casesis
asfollows:
(1) For occupationa illnesses where the signs or
symptoms may recur or continue in the absence of an
exposure in the workplace, the case must only be
recorded once. Examples may include occupational
cancer, asbestosis, byssinosis, and silicosis.
(2) When an episode or recurrence was caused by an
event or exposure in the workplace, the incident must
be treated as a new case.
(3) Employers are not required to seek the advice of a
physician or other licensed hedlth care professional.
However, if an employer does seek such advice, the
employer must follow the physician or other licensed
health care professional’s recommendation about
whether the case is a new case or arecurrence. If the
employer receives recommendations from two (2) or
more physicians or other licensed health care profes-
sionals, theemployer must deci de which recommenda-
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tion is the most authoritative (best documented, best
reasoned, or most authoritative), and record the case
based upon that recommendation.
(Department of Labor; 610 IAC 4-6-7; filed Sep 26,
2002, 11:22 a.m.: 26 IR 357)

610 IAC 4-6-8 General recordingcriteria
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 8. (a) Employersmust consider aninjury or illness
to meet the general recording criteria, and thereforeto be
recordable, if it resultsin any of the following:

(2) Death.

(2) Days away from work.

(3) Restricted work or transfer to another job.

(4) Medical treatment beyond first aid.

(5) Loss of consciousness.

Employers must also consider a case to meet the general
recording criteria if it involves a significant injury or
illness diagnosed by a physician or other licensed health
care professional, evenif it does not result in death, days
away fromwork, restricted work or job transfer, medical
treatment beyond first aid, or loss of consciousness.

(b) Implementation for general recording criteriaisas
follows:

(1) A work related injury or illness must be recorded if

it resultsin one (1) or more of the following:

(A) Death, see subdivision (2).

(B) Days away from work, see subdivision (3).

(C) Restricted work or transfer to another job, see
subdivision (4).

(D) Medical treatment beyond first aid, see subdivi-
sion (5).

(E) Loss of consciousness, see subdivision (6).

(F) A significant injury or illness diagnosed by a
physician or other licensed health care professional,
see subdivision (7).

(2) Employers must record an injury or illness that

results in death by entering a check mark on the

Occupational Safety and Health Administration

(OSHA) 300 Log in the space for cases resulting in

death. Employers must aso report any work related

fatality to the Indiana occupational safety and health
administration as required by section 23 of thisrule.

(3) When an injury or illnessinvolves one (1) or more

days away from work, you must record the injury or

illness on the OSHA 300 Log with acheck mark inthe
space for cases involving days away and an entry of
the number of calendar days away from work in the
number of days column. If the employeeisout for an
extended period of time, the employer must enter an
estimate of the days that the employee will be away
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and update the day count when the actual number of

days is known. Requirements for counting days shall

be asfollows:
(A) Employers must begin counting days away on
the day after theinjury occurred or theillness began.
(B) Employers must record these injuries and ill-
nesses on the OSHA 300 Log using the check box
for cases with days away from work and enter the
number of calendar days away recommended by the
physician or other licensed health care professional.
If a physician or other licensed health care profes-
sional recommends days away, the employer should
encourage his or her employeeto follow that recom-
mendation. However, the days away must be re-
corded whether the injured or ill employee follows
the physician or licensed health care professional’s
recommendation or not. If the employer receives
recommendations from two (2) or more physicians
or other licensed hedth care professionals, the
employer may decide which recommendation isthe
most authoritative and record the case based upon
that recommendation.
(C) When a physician or other licensed heath care
professional recommends that the worker return to
work but the employee stays at home, the employer
must end the count of daysaway fromwork onthedate
the physician or other licensed hedlth care professional
recommends that the employee return to work.
(D) The employer must count the number of calen-
dar daysthe employeewas unableto work asaresult
of theinjury or illness, regardless or whether or not
the employee was scheduled to work on those days.
Weekend days, holidays, vacation days, or other
days off are included in the total number of days
recorded if the employee would not have been able
to work on those days because of a work related
injury or illness.
(E) Incasesinwhich aworker isinjured or becomes
ill onaFriday and reportsto work on aMonday, and
was not scheduled to work on the weekend, the
employer must record this case only if the employer
receives information from a physician or other
licensed health care professional indicating that the
employee should not have worked, or should have
performed only restricted work, during theweekend.
If so, the employer must record the injury or illness
as a case with days away from work or restricted
work and enter the day counts, as appropriate.
(F) In casesinwhich aworker isinjured or becomes
ill on the days before scheduled time off such as a
holiday, a planned vacation, or a temporary plant
closing, the employer must record acase of thistype
only if the employer receives information from a
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physician or other licensed health care professional
indicating that the employee should not have
worked, or should have performed only restricted
work, during the scheduled time off. If so, the
employer must record the injury or illness as a case
with days away from work or restricted work and
enter the day counts, as appropriate.
(G) The employer may “cap” the total days away at
one hundred eighty (180) calendar days. The em-
ployer isnot required to keep track of the number of
calendar daysaway fromwork if theinjury or illness
resulted in more than one hundred eighty (180)
calendar days away from work or days of job trans-
fer or restriction. In such a case, entering one hun-
dred eighty (180) in the total days away column will
be considered adequate.
(H) If the employee leaves the employer’ s company
for some reason unrelated to the injury or illness,
such asretirement, aplant closing, or to take another
job, the empl oyer may stop counting daysaway from
work or days of restriction/job transfer. If the em-
ployee leaves the employer’s company because of
the injury or illness, the employer must estimate the
total number of days away or days of restriction/job
transfer and enter the day count on the OSHA 300 Log.
(I) If acase occursin one (1) year but resultsin days
away during the next calendar year, the employer
must only record the injury or illness once. The
employer must enter the number of calendar days
away for theinjury or illness on the OSHA 300 Log
for the year in which the injury or illness occurred.
If the employee is still away from work because of
theinjury or illness when the employer preparesthe
annual summary, the employer shall estimate the
total number of calendar days the employer expects
theemployeeto be away fromwork, use thisnumber
to calculate the total for the annual summary, and
then update the initial log entry later when the day
count is known or reaches the one hundred eighty
(180) day cap.
(4) When an injury or illness involves restricted work
or job transfer but does not involve death or days way
from work, the employer must record the injury or
illness onthe OSHA 300 Log by placing acheck mark
in the space for job transfer or restriction and an entry
of the number of restricted or transferred days in the
restricted workdays column, based upon thefollowing:
(A) Restricted work occurs when, as the result of a
work related injury or illness:
(i) theemployer keepsthe employeefrom perform-
ing one (1) or more of the routine functions of his
or her job, or from working the full workday that
he or she would otherwise have been scheduled to
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work; or

(i) aphysician or other licensed health care profes-

sional recommends that the employee not perform

one (1) or more of the routine functions of his or

her job, or not work the full workday that he or she

would otherwise have been scheduled to work.
(B) For record keeping purposes, an employee's
routine functions are those work activities the
employeeregularly performs at | east once per week.
(C) Employersdo not haveto record restricted work
or job transfersif the employer, or the physician or
other licensed health care professional, imposes the
restriction or transfer only for the day on which the
injury occurred or the illness began.
(D) A recommended work restriction is recordable
only if it affects one (1) or more of the employee’'s
routine job functions. To determine whether thisis
the case, the employer must evaluate the restriction
in light of the routine functions of the injured or ill
employee’'sjob. If the restriction from the employer
or the physician or other licensed health care profes-
siona keeps the employee from:

(i) performing one (1) or more of hisor her routine

job functions; or

(i) working the full workday that the injured or ill

employee would otherwise have worked;
the employee's work has been restricted and the
employer must record the case.
(E) A partial day of work isrecorded asaday of job
transfer or restriction for record keeping purposes,
except for the day on which the injury occurred or
the illness began.
(F) If theinjured or ill worker produces fewer goods
or servicesthan he or shewould have produced prior
totheinjury or illness, but otherwise performsall of
the routine functions of his or her work, then the
caseis considered restricted work only if the worker
does not work the full shift that he or she would
otherwise have worked.
(G) If the employer is not clear about the physician
or other licensed health care professiona’s recom-
mendation, the employer may ask that person
whether the employee cando all of hisor her routine
job functions and work al of his or her normally
assigned work shift. If the answer to both of these
guestionsis“Yes’, then the case does not involve a
work restriction and does not have to be recorded as
such. If the answer to one (1) or both of these ques-
tionsis“No”, the case involves restricted work and
must be recorded as a restricted work case. If the
employer isunable to obtain the additional informa-
tion from the physician or other licensed health care
professional who recommended the restriction, the
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employer must record the injury or illness as a case
involving restricted work.
(H) If a physician or other licensed health care
professional recommends a job restriction meeting
|OSHA' sdefinition, but the employee doesall of his
or her routine job functions anyway, the employer
must record the injury or illness on the OSHA 300
Log as arestricted work case. If aphysician or other
licensed health care professional recommends ajob
restriction, the employer should ensure that the
employee complies with that restriction. If the
employer receivesrecommendationsfromtwo (2) or
more physiciansor other licensed health care profes-
sionals, the employer may decide which recommen-
dation is the most authoritative and record the case
based upon that recommendation.
(1) If theemployer assignsaninjured or ill employee
to ajob other than his or her regular job for part of
the day, the case involves transfer to another job.
This does not include the day on which theinjury or
illness occurred.
(J) Both job transfer and restricted work cases are
recorded in the same box onthe OSHA 300 Log. For
example, if the employer assigns, or a physician or
other licensed health care professional recommends
that the employer assign an injured or ill worker to
hisof her routinejob dutiesfor part of theday andto
another job for the rest of the day, the injury or
illness involves a job transfer. Employers must
record aninjury or illnessthat involvesajob transfer
by placing a check in the box for job transfer.
(K) The employer must count days of job transfer or
restriction inthe same way the employer counts days
away from work, using subdivision (3)(A) through
(3)(H), above. The only difference is that, if the
employer permanently assigns the injured or ill
employeeto ajob that has been modified or perma-
nently changed in a manner that eliminates the
routine functions the employee was restricted from
performing, the employer may stop the day count
when the modification is made permanent. The
employer must count at least one (1) day of restricted
work or job transfer for such cases.
(5) If awork related injury or illnessresultsin medical
treatment beyond first aid, the employer must record it
on the OSHA 300 Log. If theinjury or illness did not
involve death, one (1) or more days away from work,
one (1) or more days of restricted work, or one (1) or
more days of job transfer, the employer shall enter a
check mark in the box for cases where the employee
received medical treatment but remained at work and
was not transferred or restricted, based upon the
following:
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(A) Asusedinthisrule, “medical treatment” means
the management and care of a patient to combat
disease or disorder. For purposes of this rule, the
term does not include any of the following:

(i) Visits to a physician or other licensed health

careprofessional solely for observation or counsel-

ing.

(i) The conduct of diagnostic procedures, such as

x-raysand blood tests, including theadministration

of prescription medications used solely for diag-
nostic purposes, for example, eye drops to dilate
pupils.

(iii) “First @id” as defined in clause (B) below.
(B) Asusedinthisrule, “firstaid” meansthefollow-
ing:

(i) Using a nonprescription medication at nonpre-

scription strength (for medications available in

both prescription and nonprescription form, a

recommendation by a physician or other licensed

health care professional to use a nonprescription
medication at prescription strength is considered
medical treatment for record keeping purposes).

(if) Administering tetanus immunizations (other

immunizations, such as hepatitis B vaccine or

rabies vaccine, are considered medical treatment).

(iii) Cleaning, flushing, or soaking wounds on the

surface of the skin.

(iv) Using wound coverings, such as bandages,

Band-Aids™, or gauze pads, or using butterfly

bandages or Steri-Strips™ (other wound closing

devices, such as sutures or staples, are considered
medical treatment).

(v) Using hot or cold therapy.

(vi) Using any nonrigid means of support, such as

elastic bandages, wraps, nonrigid back belts (de-

viceswith rigid stays or other systems designed to
immobilize parts of the body are considered medi-
cal treatment for record keeping purposes).

(vii) Using temporary immobilization devices

whiletransporting an accident victim, for example,

splints, slings, neck collars, or backboards.

(viii) Drilling of afingernail or toenail to relieve

pressure, or draining fluid from a blister.

(ix) Using eye patches.

(x) Removing foreign bodies from the eye using

only irrigation or a cotton swab.

(xi) Removing splinters or foreign material from

areas other than the eye by irrigation, tweezers,

cotton swabs, or other simple means.

(xii) Using finger guards.

(xiii) Using massages (physical therapy or

chiropractic treatment are considered medical

treatment for record keeping purposes).
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(xiv) Drinking fluids for relief of heat stress.
(C) Clause (B) contains a complete list of all treat-
ments considered first aid for purposes of thisrule.
(D) IOSHA considersthetreatmentslisted in clause
(B) to be first aid regardiess of the professional
status of the person providing the treatment. Even
when thesetreatmentsare provided by aphysician or
other licensed hedlth care professiona, they are
considered first aid for the purposes of this rule.
Similarly, IOSHA considers treatment beyond first
aid to be medical treatment even when it isprovided
by someone other than a physician or other licensed
health care professional.
(E) If a physician or other licensed health care
professional recommends medical treatment, the
employer should encourage the injured or ill em-
ployeeto follow that recommendation. However, the
employer must record the case even if theinjured or
ill employee does not follow the physician or other
licensed health care professional’ srecommendation.
(6) Employers must record a work related injury or
illnessif the worker becomes unconscious, regardless
of the length of time the employee remains unconscious.
(7) Work related casesinvolving cancer, chronicirrevers-
ible disease, afractured or cracked bone, or a punctured
eardrum must aways be recorded under the general
criteria a the time of diagnosis by a physician or other
licensed hedlth care professiona. These are“ significant”
diagnosed injuries or illnesses that are recordable even if
they do not result in death, days away from work, re-
sricted work or job transfer, medical treatment beyond
first aid, or loss of consciousness.
(Department of Labor; 610 IAC 4-6-8; filed Sep 26,
2002, 11:22 am.: 26 IR 357)

6101AC 4-6-9 Recording criteria for needlestick
and sharpsinjuries
Authority: |1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 9. (a) The employer must record all work related
needlestick injuries and cuts from sharp objects that are
contaminated with another person’s blood or other
potentially infectious materia (as defined by 29 CFR
1910.1030(b)). The employer must enter the case on the
Occupational Safety and Health Administration (OSHA)
300 Log asaninjury. To protect the employee' s privacy,
the employer may not enter the employee’ s name on the
OSHA 300 Log (see the requirements for privacy cases
in section 14 of thisrule).

(b) Implementation of needlestick and sharpsinjuries
recording is as follows:

(1) Asused in thisrule, “other potentially infectious
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materials’ has the meaning as set forth in the OSHA
Bloodborne Pathogens standard at 29 CFR
1910.1030(b), including the following:
(A) Human bodily fluids, tissues, and organs.
(B) Other materiasinfected with the HIV or hepati-
tis B (HBV) virus, such as laboratory cultures or
tissues from experimental animals.
(2) The employer must record cuts, lacerations, punc-
tures, and scratches only if they are work related and
involve contamination with another person’s blood or
other potentially infectious material. If the cut, lacera-
tion, or scratch involves a clean object, or a contami-
nant other than blood or other potentially infectious
material, the employer must record the case only if it
meets one (1) or more of the recording criteria in
section 8 of thisrule.
(3) If an employer records an injury and the employeeis
later diagnosed with an infectious bloodborne disease,
then the employer must update the classification of the
case on the OSHA 300 Log if the case results in death,
daysaway fromwork, restricted work, or jobtransfer. The
employer must aso update the description to identify the
infectiousdiseaseand changethe classification of thecase
fromaninjury to anillness.
(4) If one (1) of an employer’s employeesis splashed
or exposed to blood or other potentially infectious
material without being cut or scratched, the employer
needs to record such an incident on the OSHA 300
Log asanillnessif it:
(A) results in the diagnosis of a bloodborneillness,
such as HIV, hepatitis B, or hepatitis C; or
(B) meetsone (1) or more of therecording criteriain
section 8 of thisrule.
(Department of Labor; 610 IAC 4-6-9; filed Sep 26,
2002, 11:22 a.m.: 26 IR 360)

610 IAC 4-6-10 Recording criteria for casesinvolv-
ingmedical removal under OSHA

standards
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 10. (@) If anemployeeismedically removed under
themedical surveillancerequirementsof an Occupational
Safety and Health Act (OSHA) standard, the employer
must record the case on the OSHA 300 Log.

(b) The employer shall record casesinvolving medical
removal asfollows:

(1) The employer must enter each medical removal

case on the OSHA 300 Log as either a case involving

days away from work or a case involving restricted
work activity, depending on how the employer decides
to comply with themedical removal requirement. If the
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medical removal is the result of a chemical exposure,
the employer must enter the case on the OSHA 300
Log by checking the “poisoning” column.
(2) Not al of OSHA’ sstandards have medical removal
provisions. Some OSHA standards, such as the stan-
dardscovering bloodborne pathogensand noise, do not
have medical removal provisions. Many OSHA stan-
dards that cover specific chemical substances have
medical removal provisions. These standardsinclude,
but are not limited to, lead, cadmium, methylene
chloride, formaldehyde, and benzene.
(3) The employer does not need to record the case on
the OSHA 300 Log if the case involves voluntary
medical removal before the medical removal levels
required by an OSHA standard.
(Department of Labor; 610 IAC 4-6-10; filed Sep 26,
2002, 11:22 a.m.: 26 IR 361)

610 IAC 4-6-11 Recording criteria for casesinvolv-

ing occupational hearing loss
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 11. (a) Beginning on January 1, 2003, if an em-
ployee' s hearing test (audiogram) reveal s that a standard
threshold shift (STS) has occurred, the employer must
record the case on the Occupational Safety and Health
Administration (OSHA) 300 Log by checking the
“hearing loss” column.

(b) Beginning on January 1, 2003, implementation of
this section shall be asfollows:

(1) Asusedinthisrule, “STS’ has the meaning as set
forth in the occupational noise exposure standard at 29
CFR 1910.95(g)(10)(i) as a change in hearing thresh-
old, relative to the most recent audiogram for that
employee, of an average of ten (10) decibels or more
at two thousand (2,000), three thousand (3,000), and
four thousand (4,000) hertz in one (1) or both ears.
(2) If the employee has never previously experienced
arecordable hearing loss, the employer must compare
the employee's current audiogram with that em-
ployee's baseline audiogram. If the employee has
previously experienced a recordable hearing loss, the
employer must compare the employee’'s current
audiogram with the employee’'s revised baseline
audiogram (the audiogram reflecting the employee’'s
previous recordable hearing loss case).

(3) When comparing audiogram results, the employer

may adjust the resultsfor the employee’ sage when the

audiogram was taken using Table F-1 or F-2, as

appropriate, in Appendix F of 29 CFR 1910.95.

(4) If the employer retests the employee’s hearing

within thirty (30) days of the first test, and the retest
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doesnot confirmthe STS, the employer isnot required
to record the hearing loss case on the OSHA 300 Log.
If the retest confirms the STS, the employer must
record the hearing loss illness within seven (7) calen-
dar days of the retest.
(5) Hearing loss is presumed to be work related if the
employeeisexposed to noisein theworkplace a an eight
(8) hour time-weighted average of eighty-five (85) deci-
bels or greater, or to a tota noise dose of fifty percent
(50%), as defined in 29 CFR 1910.95. For hearing loss
cases where the employee is not exposed to thislevel of
noise, the employer must use the criteriain section 6 of
thisrule to determineif the hearing lossiswork related.
(6) If aphysician or other licensed health care profes-
sional determines that the hearing loss is not work
related or has not been significantly aggravated by
occupational noise exposure, the employer is not
required to consider the case work related or to record
the case on the OSHA 300 Log.

(c) Until December 31, 2002, employers are required
to record awork related hearing loss averaging twenty-
five (25) decibels or more at two thousand (2,000), three
thousand (3,000), and four thousand (4,000) hertz in
either ear on the OSHA 300 Log. When comparing
audiogramresults, the employer must usetheemployee’s
original baseline audiogram for comparison. The em-
ployer may make a correction for presbycusis (aging) by
using the tables in Appendix F of 29 CFR 1910.95.
(Department of Labor; 610 IAC 4-6-11; filed Sep 26,
2002, 11:22 am.: 26 IR 361)

610 1AC 4-6-12 Recording criteriafor work related

tuber culosis cases
Authority: 1C 22-1-1-2; IC 22-8-1.1-48.1
Affected: 1C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 12. (a) If any employee has been occupationally
exposed to anyone with a known case of active tubercu-
losis (TB), and that employee subsequently develops a
tuberculosis infection, as evidenced by a positive skin
test or diagnosis by a physician or other licensed health
care professional, the employer must record the case on
the Occupationa Safety and Health Administration 300
Log by checking the “respiratory condition” column.

(b) Work related tuberculosis cases shall be recorded
based on the following:

(1) The employer does not have to record a positive

TB skin test result obtained at a preemployment

physical because the empl oyee was not occupationally

exposed to aknown case of active tuberculosisin the
workplace.

(2) The employer may line-out or erase from the OSHA

300 Log arecorded TB case not caused by occupational
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exposure under the following circumstances:
(A) The worker is living in a household with a
person who has been diagnosed with active TB.
(B) The public health department has identified the
worker as a contact of an individua with a case of
active TB unrelated to the workplace.
(C) A medical investigation shows that the em-
ployee’s infection was caused by exposure to TB
away from work or proves that the case was not
related to the workplace TB exposure.
(Department of Labor; 610 IAC 4-6-12; filed Sep 26,
2002, 11:22 a.m.: 26 IR 362)

610 1AC 4-6-13 Recording criteria for casesinvolv-
ing work related musculoskeletal

disorders
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 13. (a) Beginning January 1, 2003, if any em-
ployee experiences a recordable work related
musculoskeletal disorder (MSD), the employer must
recordit onthe Occupational Safety and Health Adminis-
tration (OSHA) 300 Log by checking the
“muscul oskel etal disorder” column.

(b) Beginning January 1, 2003, cases involving
muscul oskeletal disordersshall berecorded based onthe
following:

(1) MSDs are disorders of the muscles, nerves, ten-

dons, ligaments, joints, cartilage, and spina discs.

M SDs do not include disorders caused by dlips, trips,

falls, motor vehicle accidents, or other similar acci-

dents. Examples of M SDsinclude the following:
(A) Carpal tunnel syndrome.
(B) Rotator cuff syndrome.
(C) De Quervain's disease.
(D) Trigger finger.
(E) Tarsa tunnel syndrome.
(F) Sciatica
(G) Epicondylitis.
(H) Tendinitis.
(I Raynaud' s phenomenon.
(J) Carpet layers knee.
(K) Herniated spinal disc.
(L) Low back pain.

(2) Thereareno special criteriafor determining which
muscul oskeletal disorders to record. An MSD caseis
recorded using the same process the employer would
usefor any other injury or illness. If amuscul oskel etal
disorder iswork related, and is a new case, and meets
one (1) or more of the general recording criteria, the
employer must record the muscul oskeletal disorder as
follows:
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(A) Use section 6 of this rule to determine if the
MSD iswork related.
(B) Use section 7 of this rule to determine if the
MSD isanew case.
(C) Use the following to determine if the MSD
meets one (1) or more of the genera recording
criteria:
(i) Section 8(b)(3) of thisrule for cases involving
days away from work.
(i) Section 8(b)(4) of thisrulefor casesinvolving
restricted work or transfer to another job.
(ii1) Section 8(b)(5) of thisrulefor casesinvolving
medical treatment beyond first aid.

(3) The symptoms of an MSD are treated the same as
symptoms for any other injury or illness. If an em-
ployee has pain, tingling, burning, numbness, or any
other subjective symptom of an MSD, and the symp-
toms are work related, and the caseis a new case that
meets the recording criteria, the employer must record
the case on the OSHA 300 Log as a muscul oskel etal
disorder.

(c) Until December 31, 2002, the employer isrequired
torecordwork relatedinjuriesandillnessesinvolving the
following:

(1) Muscles.

(2) Nerves.

(3) Tendons.

(4) Ligaments.

(5) Joints.

(6) Cartilage.

(7) Spinal discs.

The employer must record work related injuries and
illnessesinvolving theitems contained in this subsection
in accordance with the requirements contained in sec-
tions 6, 7, and 14 of this rule. For entry (M) on the
OSHA 300 Log, the employer must check either the entry
forinjury or“al otherillnesses’. (Department of Labor; 610
IAC 4-6-13; filed Sep 26, 2002, 11:22 am.; 26 IR 362)

610 IAC 4-6-14 Forms
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: [C22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 14. (d) Employers must use Occupational Safety
and Health Administration (OSHA) 300, 300-A, and 301
forms, or equivalent forms, for recordable injuries and
illnesses. The OSHA 300 formiscalled the Log of Work
Related Injuriesand I1Inesses, the 300-A isthe Summary
of Work Related Injuries and IlInesses, and the OSHA
301 formiscalled the Injury and IlIness I ncident Report.

(b) Employersshall usetheformsbased onthefollowing:

(1) To complete the OSHA 300 Log, the employer

must enter information about the employer’ s business
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at thetop of the OSHA 300 Log, enter aone (1) or two
(2) line description for each recordable injury or
illness, and summarize thisinformation on the OSHA
300-A at the end of the year.
(2) The employer must complete an OSHA 301 Incident
Report form, or an equivalent form, for each recordable
injury or illness entered on the OSHA 300 Log.
(3) The employer must enter each recordableinjury or
illness on the OSHA 300 Log and 301 I ncident Report
within seven (7) calendar days of receiving informa-
tion that arecordable injury or illness has occurred.
(4) An equivalent formis one that has the same infor-
mation, is as readable and understandable, and is
completed using the same instructions as the OSHA
form it replaces. Many employers use an insurance
form instead of the OSHA 301 Incident Report, or
supplement an insurance form by adding any addi-
tional information required by OSHA.
(5) Records may be kept by computer, provided the
computer can produce equivalent formswhen they are
needed, as described under sections 20 and 24 of this
rule.
(6) Therearesituationswhereemployersdo not put the
employee’ s name on the forms for privacy reasons. If
an employer has a privacy concern case, the employer
may not enter the employee’s name on the OSHA 300
Log. Instead, the employer must enter “privacy case”
in the space normally used for the employee’s name.
This will protect the privacy of the injured or ill
empl oyeewhen another employee, aformer employee,
or an authorized employee representative is provided
accessto the OSHA 300 Log under section 20(b)(2) of
thisrule. Theemployer must keep aseparate, confiden-
tial list of the case numbers and employee names for
the employer’ s privacy concern cases so the employer
can update the casesand providetheinformationtothe
government if asked to do so.
(7) The employer must consider the following injuries
or illnesses to be privacy concern cases.

(A) Aninjury or illness to an intimate body part or

the reproductive system.

(B) An injury or illness resulting from a sexual

assaullt.

(C) Mental illnesses.

(D) HIV infection, hepatitis, or tuberculosis.

(E) Needlestick injuries and cuts from sharp objects

that are contaminated with another person’ sblood or

other potentially infectiousmaterial (see section 9 of

thisrule for definitions).

(F) Other illnesses, if the employee independently

and voluntarily requests that his or her name not be

entered on the log.

(G) Beginning January 1, 2003, musculoskeletal
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disorders are not considered privacy concern cases.
(H) Thissubdivisionisacompletelist of al injuries
and illnesses considered privacy concern cases for
purposes of thisrule.
(8) If an employer has a reasonable basis to believe
that information describing the privacy concern case
may be personaly identifiable even though the em-
ployee' s name has been omitted, the employer may use
discretionindescribingtheinjury or illnesson both the
OSHA 300 and 301 forms. The employer must enter
enough information to identify the cause of the inci-
dent and the general severity of the injury or illness,
but the employer does not need to include details of an
intimate or private nature. For example, a sexual
assault case could be described asinjury from assaullt,
or aninjury to areproductive organ could be described
as lower abdominal injury.
(9) If an employer decides to voluntarily disclose the
Forms 300 and 301 to persons other than government
representatives, employees, former employees, or
authorized representatives (as required by sections 20
and 24 of thisrule), the employer must remove or hide
theemployees’ namesand other personally identifying
information, except for the following cases. The
employer may disclose the forms with personally
identifying information only to:
(A) anauditor or consultant hired by the employer to
evaluate the safety and health program,;
(B) the extent necessary for processing a claim for
workers' compensation or other insurance benefits,
and
(C) a public health authority or law enforcement
agency for uses and disclosures for which consent,
authorization, or opportunity to agree or objectisnot
required under Department of Health and Human
Services Standards for Privacy of Individually
Identifiable Health Information, 45 CFR 164.512.
(Department of Labor; 610 IAC 4-6-14; filed Sep 26,
2002, 11:22 a.m.: 26 IR 363)

610 IAC 4-6-15 Multiple business establishments
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 15. (@) Employers must keep a separate Occupa
tional Safety and Health Administration (OSHA) 300
Log for each establishment that is expected to be in
operation for one (1) year or longer.

(b) Implementation of therecord keeping requirements
for multiple business establishmentsis as follows:

(1) Employers must keep OSHA injury and illness

recordsfor short term establishments, that i s, establish-

ments that will exist for less than one (1) year. How-
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ever, the employer does not have to keep a separate
OSHA 300 Log for each such establishment. The
employer may keep one (1) OSHA 300 Logthat covers
al of the employer’s short term establishments. The
employer may also include the short term establish-
ments’ recordable injuries and illnesses on an OSHA
300 Log that covers short term establishments for
individual company divisions or geographic regions.
(2) The employer may keep the records for an estab-
lishment at a headquarters or other central location if
the employer can:
(A) transmitinformetion about theinjuriesandillnesses
from the establishment to the centra location within
seven (7) calendar days of receiving information that a
recordable injury or illness has occurred; and
(B) produce and send the records from the central
location to the establishment within the time frames
required by sections 20 and 24 of this rule when the
employer isrequired to provide recordsto agovern-
ment representative, employees, former employees,
or employee representatives.
(3) When recording cases for employees who work at
severa different locations or who do not work at any
of an employer’s establishments at all, the employer
must link each of its employees with one (1) of its
establishments for record keeping purposes. The
employer must record the injury and illness on the
OSHA 300 Log of theinjured or ill employee’ s estab-
lishment, or on an OSHA 300 Log that covers that
employee' s short term establishment.
(4) The following governs recording an injury or
illnesswhen an employee of one (1) of the employer’s
establishmentsisinjured or becomesill while visiting
or working at another of the employer’s establish-
ments, or while working away from any of the em-
ployer’ s establishments:
(A) If the injury or illness occurs at one (1) of the
employer’ sestablishments, theempl oyer must record
the injury or illness on the OSHA 300 Log of the
establishment at which theinjury or illnessoccurred.
(B) If the employeeisinjured or becomesill and is
not at one (1) of the employer’s establishments, the
employer must record the case on the OSHA 300
Log at the establishment at which the employee
normally works.
(Department of Labor; 610 IAC 4-6-15; filed Sep 26,
2002, 11:22 a.m.: 26 IR 364)

610 IAC 4-6-16 Covered employees
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 16. (a) The employer must record on the Occupa-
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tional Safety and Health Administration (OSHA) 300
Logtherecordableinjuriesandillnessesof al employees
on the employer's payroll, whether they are labor,
executive, hourly, salary, part-time, seasonal, or migrant
workers. The employer must also record the recordable
injuriesand illnessesthat occur to empl oyeeswho are not
on the employer’s payroll if the employer supervises
these employees on aday-to-day basis. If the employer’s
businessis organized as a sole proprietorship or partner-
ship, the owner or partnersare not considered employees
for record keeping purposes.
(b) Employee coverage is based on the following:
(D) If asef-employed person isinjured or becomesill
while doing work at an employer’s business, the
employer does not need to record the injury or illness.
Self-employed individuals are not covered by the
Indianaoccupational safety and health act (IOSHA) or
thisrule.
(2) Theemployer must record theinjuriesandillnesses
of employees obtained from atemporary help service,
leasing service, or supply service, if the employer
supervises these employees on a day-to-day basis.
(3) When aninjury or illness occurs to a contractor’s
employeeat theemployer’ sestablishment, recordingis
governed by the following:
(A) If the contractor’ s employeeisunder the day-to-
day supervision of the contractor, the contractor is
responsible for recording the injury or illness.
(B) If another employer supervises the contractor
employee' swork onaday-to-day basis, the supervis-
ing employer must record the injury or illness.
(4) The personnel supply service, temporary help
service, employee leasing service, or contractor need
not also record the injuries or illnesses occurring to
temporary, leased, or contract employees that another
employer supervises on a day-to-day basis. The em-
ployer and the temporary help service, employee
leasing service, personnel supply service, or contractor
should coordinate their efforts to make sure that each
injury and illness is recorded only once, either on the
employer’s OSHA 300 Log (if the employer provides
day-to-day supervision) or on the other employer’s
OSHA 300 Log (if that company provides day-to-day
supervision).
(Department of Labor; 610 IAC 4-6-16; filed Sep 26,
2002, 11:22 a.m.: 26 IR 364)

6101AC 4-6-17 Annual summary
Authority: |1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 17. (a) At the end of each calendar year, the
employer must do the following:
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(1) Review the Occupational Safety and Health Ad-
ministration (OSHA) 300 Log to verify that theentries
are complete and accurate and make correctionsto any
deficiencies identified.
(2) Create an annual summary of injuriesand illnesses
recorded on the OSHA 300 Log.
(3) Certify the summary.
(4) Post the annual summary.
(b) Implementation of the annual summary require-
mentsis as follows:
(1) The employer must review the OSHA 300 Log
entries at the end of the year as extensively as neces-
sary to make sure that they are complete and correct.
(2) To complete the annual summary, employers must
do the following:
(A) Total the columns on the OSHA 300 Log (if the
employer had no recordable cases, enter zeros for
each column total).
(B) Enter the following:
() The calendar year covered.
(if) The company’s name.
(iii) The establishment name.
(iv) The establishment address.
(v) The annual average number of employees
covered by the OSHA 300 Log.
(vi) The total hours worked by all employees
covered by the OSHA 300 Log.
(C) If the employer isusing an equival ent form other
than the OSHA 300-A summary form, as permitted
under section 7(b)(4) of thisrule, the summary used
must a so include the empl oyee access and employer
penalty statements found on the OSHA 300-A
Summary form.
(3) A company executive must certify that he or she
has examined the OSHA 300 Log and that he or she
reasonably believes, based on his or her knowledge of
the process by which the information was recorded,
that the annual summary is correct and compl ete.
(4) The company executive who certifies the log must
be one (1) of the following persons:
(A) An owner of the company (only if the company
isasole proprietorship or partnership).
(B) An officer of the corporation.
(C) Thehighest ranking company official working at
the establishment.
(D) Theimmediate supervisor of the highest ranking
company official working at the establishment.
(5) The employer must post a copy of the annual
summary in each establishment in aconspicuous place
or places where notices to employees are customarily
posted. The employer must ensure that the posted
annual summary is not altered, defaced, or covered by
other material.
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(6) The employer must post the summary no later than

February 1 of the year following the year covered by the

records and keep the posting in place until April 30.
(Department of Labor; 610 IAC 4-6-17; filed Sep 26,
2002, 11:22 a.m.: 26 IR 365)

610 | AC 4-6-18 Retention and updating
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 18. (a) Employersmust save each of thefollowing
for five (5) years following the end of the calendar year
that these records cover:

(1) The Occupational Safety and Health Administra-

tion (OSHA) 300 Log.

(2) The privacy caselist (if one exists).

(3) The annual summary.

(4) The OSHA 301 Incident Report forms.

(b) The employer shall retain and update records as
follows:

(1) During the five (5) year storage period, the em-

ployer must update the employer’s stored OSHA 300

Logs to include newly discovered recordable injuries

or illnesses and to show any changes that have oc-

curred in the classification of previously recorded
injuriesand illnesses. If the description or outcome of

a case changes, the employer must remove or line out

the original entry and enter the new information.

(2) The employer is not required to update the annual

summary, but may do so.

(3) The employer is not required to update the OSHA

301 Incident Reports, but may do so.

(Department of Labor; 610 IAC 4-6-18; filed Sep 26,
2002, 11:22 a.m.: 26 IR 365)

610 IAC 4-6-19 Change in business owner ship
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 19. If an employer’ sbusiness changes ownership,
that employer is responsible for recording and reporting
work related injuries and ilInesses only for that period of
theyear during which that empl oyer owned the establish-
ment. The employer must transfer the records required
under this rule to the new owner. The new owner must
save all records of the establishment kept by the prior
owner, asrequired by section 18 of thisrule, but need not
update or correct therecords of the prior owner. (Depart-
ment of Labor; 610 IAC 4-6-19; filed Sep 26, 2002,
11:22 a.m.: 26 IR 365)

610 | AC 4-6-20 Employee involvement
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1
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Sec. 20. (&) An employer's employees and their
representatives must be involved in the record keeping
system in the following ways:

(1) The employer must inform each employee of how he

or sheisto report aninjury or iliness to the employer.

(2) The employer must provide limited access to the

employer’sinjury and illness records for the employ-

ees and their representatives.

(b) The employer must do the following to make sure
that employees report work related injuries and illnesses
to the employer:

(1) The employer must set up away for employees to

report work related injuries and illnesses promptly.

(2) The employer must tell each employee how to

report work related injuries and illnesses to the em-

ployer.

(c) The employer’s employees, former employees, their
persona representetives, and their authorized employee
representatives have the right to access the Occupational
Safety and Health Administration (OSHA) injury andillness
records, with some limitations, pursuant to the following:

(1) An authorized employee representative is an

authorized collective bargaining agent of employees.

(2) A personal representative of an employeeor former

employeeis:

(A) any person that the employee or former em-
ployee designates as such, in writing; or

(B) the legal representative of a deceased or legally
incapacitated employee or former employee.

(3) When an employee, former employee, personal

representative, or authorized empl oyee representative

asks for copies of an employer’s current or stored

OSHA 300 Log for an establishment the employee or

former employee has worked in, the employer must

give the requester a copy of the relevant OSHA 300

Log by the end of the next business day.

(4) Removing the names of the employeesor any other

information from the OSHA 300 Log before the

employer gives copies to an employee, former em-
ployee, or employee representative is prohibited. The
employer must leave the names on the 300 Log.

However, to protect the privacy of injured and ill

employees, the employer may not record the em-

ployee's name on the OSHA 300 Log for certain
privacy concern cases, asspecifiedin section 14 of this
rule.

(5) Theemployer must provide requested accessto the

OSHA 301 Incident Report in the following cases:

(A) When an employee, former employee, or per-
sonal representative asks for a copy of the OSHA
301 Incident Report describing aninjury or illnessto
that employee or former employee, the employer
must give the requester a copy of the OSHA 301
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Incident Report containing that information by the
end of the next business day.
(B) When an authorized employee representative
asks for copies of the OSHA 301 Incident Reports
for an establishment where the agent represents
employees under a collective bargaining agreement,
the employer must give copies of those formsto the
authorized empl oyee representative within seven (7)
calendar days. Theemployer isonly required to give
the authorized employee representative information
from the OSHA 301 Incident Report section titled
“Tell usabout the case”. The employer must remove
all other information from the copy of the OSHA
301 Incident Report or the equivalent substituteform
that it gives to the authorized employee representa-
tive.

(6) Chargingfor thecopiesisprohibited. Theemployer

may not charge for these copies the first time they are

provided. However, if one (1) of the designated

persons asks for additional copies, the employer may

assess a reasonable charge for retrieving and copying

the records.

(Department of Labor; 610 IAC 4-6-20; filed Sep 26,
2002, 11:22 a.m.: 26 IR 366)

610 | AC 4-6-21 Prohibition against discrimination
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-38.1

Sec. 21. Section 11(c) of the federa Occupational
Safety and Health Act (OSHA) and IC 22-8-1.1-38.1
prohibit the employer from discriminating against an
employee for reporting awork related fatality, injury, or
illness. That provision of the Act aso protects the
employee who files a safety and health complaint, asks
for access to the records required in this rule, or other-
wise exercises any rights afforded by the OSHA. (De-
partment of Labor; 610 IAC 4-6-21; filed Sep 26, 2002,
11:22 am.: 26 IR 366)

610 | AC 4-6-22 Keeping alter native records
Authority: |1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 22. (a) If aprivate sector employer wishesto keep
recordsin adifferent manner fromthe manner prescribed
by this rule, the employer may submit a petition to the
Assistant Secretary of Labor for Occupational Safety and
Hedlth, U.S. Department of Labor, Washington, D.C.
20210. The Indiana occupational safety and health
administration (IOSHA) will recognize permission to
vary records issued by the federal Occupational Safety
and Health Administration.
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(b) A public sector employer who wishes to keep
recordsin adifferent manner fromthe manner prescribed
by this rule may submit a petition to the commissioner of
the Indiana department of labor (commissioner). The
employer can obtain permission to keep different records
only if the employer shows that the alternative record
keeping system:

(2) collectsthe sameinformation asthisrulerequires,

(2) meets the purposes of the Indiana and federal

Occupational Safety and Health Acts; and

(3) does not interfere with the administration of the

Occupational Safety and Health Acts.

(c) Implementation of the rules governing the keeping
of different records:

(1) The employer must include the following itemsin

the petition to keep different records:

(A) Employer’s name and address.

(B) The address or addresses of the business estab-
lishment or establishments involved.

(C) A description of why the employer is seeking a
different record keeping system.

(D) A description of the different record keeping
procedures the employer proposes to use.

(E) A description of how the proposed procedures
will collect the same information as would be col-
lected under this rule and achieve the purpose of the
Acts.

(F) A statement that the employer has informed his
or her employees of the petition by giving them or
their authorized representative acopy of the petition
and by posting a statement summarizing the petition
inthe sameway as notices are posted under 6101AC
4-3-2(a).

(2) The commissioner will take the following stepsto

process the petition:

(A) The commissioner will offer the employer’s
employees and their authorized representatives an
opportunity to submit written data, views, and
arguments about the employer’s petition to keep
different records.

(B) The commissioner may alow the public to
comment on the petition by publishing thepetitionin
the Indiana Register. If the petition is published, the
notice will establish a public comment period and
may include a schedule for a public meeting on the
petition.

(C) After reviewing the petition to keep different
records and any comments from the employees and
the public, the commissioner will decide whether or
not the proposed record keeping procedures will
meet the purposes of the Indiana Occupational
Safety and Health Act, and will not otherwise
interfere with that Act, and will provide the same
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information as this rule provides. If the employer’'s
procedures meet the criteria, the commissioner will
obtain the advice of the federal Occupational Saf ety
and Health Administration (OSHA) concerning the
petition. If federal OSHA declinesto grant approval
for the different records, such decision shall be
binding on the commissioner.
(D) If the employer’s procedures meet the criteria
and are approved by federa OSHA, the commis-
sioner may allow the different records subject to
such conditions as he or she finds appropriate.
(E) If the commissioner allows the keeping of
different records, the Indiana occupational safety
and health administration (IOSHA) will publish a
notice in the Indiana Register to announce the grant
of the petition. The notice will include the practices
the commissioner allows the employer to use, any
conditions that apply, and the reasons for allowing
the employer to keep records that vary.
(3) Use of proposed record keeping procedures during
the application process is prohibited. If an employer
applies for permission to keep different records, the
employer may not use his or her proposed record
keeping procedureswhilethe commissioner isprocess-
ing the petition. Alternative record keeping practices
are only allowed after the different record keeping
method is approved. Employers must comply with the
requirements of this rule while the commissioner is
reviewing the petition to keep different records.
(4) The petition to keep different records affects
previous record keeping citations and penalties as
follows. If an employer has already been cited by
IOSHA for not following thisrule, his or her petition
will have no effect on the citation and penalty. In
addition, the commissioner may elect not to review an
employer’s petition to keep different records if it
includes an element for which the employer has been
cited and the citation is still under review by a court or
the IOSHA Board of Safety Review.
(5) Revacation of theright to keep different records at
alater dateispermitted. Thecommissioner may revoke
an employer’s different record keeping procedures if
heor she hasgood cause. The proceduresfor revoking
permission to keep different records will follow the
same process as outlined in subsection (b)(2). Except
in cases of willfulness or where necessary for public
safety, the commissioner will:
(A) notify the employer in writing of the facts or
conduct that may warrant revocation of an em-
ployer’s permission to keep different records; and
(B) providetheempl oyer, theemployer’ semployees,
and authorized employee representatives with an
opportunity to participate in the revocation proce-
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dures.
(See sections 24 through 25 of thisrule).
(Department of Labor; 610 IAC 4-6-22; filed Sep 26,
2002, 11:22 a.m.: 26 IR 366)

610 1AC 4-6-23 Reporting fatalities and multiple

hospitalization incidents
Authority: 1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 23. () Within forty-eight (48) hours after the
death of any employee from a work related incident or
thein-patient hospitalization of five (5) or more employ-
ees as aresult of awork related incident, the employer
must orally report the fatality/multiple hospitalization by
telephone or in person to the Indiana occupational safety
and health administration (IOSHA). The employer shall
contact IOSHA by calling 1-317-232-2693. The em-
ployer may also usethe federal Occupational Safety and
Health Administrationtoll-freecentral tel ephonenumber,
1-800-321-OSHA (1-800-321-6742).

(b) The employer must report fatalities and multiple
hospitalization incidents as follows:

(1) Reporting the incident by leaving a facsimile

transmission or e-mail is prohibited. If IOSHA is

closed and the employer cannot talk to a person at

IOSHA, the employer must report the fatality or

multiple hospitalizationincident by calling 1-317-232-

2693 or 1-800-321-OSHA.

(2) The employer must give IOSHA the following

informationfor each fatality or multiple hospitalization

incident:
(A) The establishment name.
(B) The location of the incident.
(C) The time of the incident.
(D) The number of fatalities or hospitalized employ-
€es.
(E) The names of any injured employees.
(F) The employer’s contact person and his or her
phone number.
(G) A brief description of the incident.

(3) The employer does not haveto report all fatality or

multiple hospitalization incidents resulting from a

motor vehicle accident. If the motor vehicle accident

occurs on a public street or highway, and does not
occur in aconstruction work zone, the employer does
not have to report the incident to IOSHA. However,
these injuries must be recorded on the employer’s

OSHA injury and illness records, if the employer is

required to keep such records.

(4) Reporting a fatality or multiple hospitalization

incident that occurs on a commercial or public trans-

portation system is not required. Employers do not
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have to call IOSHA to report a fatality or multiple
hospitalization incident if it involves a commercial
airplane, train, subway, or bus accident. However,
these injuries must be recorded on the employer’'s
IOSHA injury and illness records, if the employer is
required to keep such records.

(5) Reporting a fatality caused by a heart attack at
work is required. IOSHA will then decide whether to
investigate the incident, depending on the circum-
stances of the heart attack.

(6) Reporting afatality or hospitalization that occurs
long after the incident is not required. The employer
must only report each fatality or multiple hospitaliza-
tion incident that occurs within thirty (30) days of an
incident.

(7) If an employer does not learn of a reportable
incident at the time it occurs and the incident would
otherwise be reportable under this section, the em-
ployer must make the report within forty-eight (48)
hours of the time the incident is reported to the em-
ployer or to any of the employer’s agents or employ-
€es.

(Department of Labor; 610 IAC 4-6-23; filed Sep 26,
2002, 11:22 a.m.: 26 IR 367)

610 1AC 4-6-24 Providing recordsto government

representatives
Authority: |1C 22-1-1-2; |C 22-8-1.1-48.1
Affected: |C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 24. (a) When an authorized government represen-
tative asks for the records kept under this rule, the
employer must provide copies of the records within four
(4) business hours.

(b) Providing recordsto government representativesis
governed by the following:

(1) The government representatives authorized to
receive the records required under this rule are the
following:

(A) A representative of the commissioner of labor

conducting an inspection or investigation under the

Indiana Occupational Safety and Health Act.

(B) A representative of the federal Occupational

Safety and Health Administration.

(C) A representative of the Secretary of Health and

Human Services(including the National Institutefor

Occupational Safety and Health-NIOSH) conduct-

ing an investigation under Section 20(b) of the

Occupationa Safety and Health Act.

(2) The federal Occupational Safety and Health
Administrationandthe I ndianaoccupational safety and
health administration will consider the employer’s
responseto betimely if the employer givestherecords
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to the government representative within four (4)
businesshoursof therequest. If an employer maintains
the records at a location in a different time zone, the
employer may use the business hours of the establish-
ment at which the records arelocated when calculating
the deadline.

(Department of Labor; 610 IAC 4-6-24; filed Sep 26,

2002, 11:22 a.m.: 26 IR 368)

610 1 AC 4-6-25 Requestsfrom the Bureau of L abor

Statistics for data
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C 22-8-1.1-3.1; IC 22-8-1.1-43.1

Sec. 25. (a) If an employer receives a Survey of
Occupational Injuries and Illnesses Form from the
Bureau of Labor Statistics (BLS), or aBLS designee, he
or she must promptly complete the form and return it
following theinstructions contained on the survey form.

(b) Employers shall respond to requests from the
Bureau of Labor Statistics as follows:

(1) Not every employer must send data to the BLS.
Each year, the BLS sends injury and illness survey
forms to randomly selected employers and uses the
information to create the nation’ s occupational injury
and illness statistics. In any year, some employerswill
receive a BLS survey form and others will not. An
employer does not have to send injury and illness data
to the BLS unless he or she receives a survey form.
(2) If an employer receives a Survey of Occupational
Injuries and IlInesses Form from the BLS, or a BLS
designee, he or she must promptly complete the form
and return it, following the instructions contained on
the survey form.

(3) An employer must respond to a BLS survey form
even if he or she is normally exempt from keeping
OSHA injury and ilinessrecords. Evenif an employer
is exempt from keeping injury and illness records
under sections 2 through 4 of this rule, the BLS may
informtheemployer inwriting that it will be collecting
injury andillnessinformation fromthe employer inthe
coming year. If the employer receives such aletter, the
employer must keep the injury and illness records
required by sections 6 through 14 of thisruleand make
asurvey report for the year covered by the survey.

(4) All employers who receive a survey form must
respond to the survey.

(Department of Labor; 610 IAC 4-6-25; filed Sep 26,
2002, 11:22 a.m.: 26 IR 368)

6101AC 4-6-26 Retention and updatingof old forms
Authority: IC 22-1-1-2; |C 22-8-1.1-48.1
Affected: IC22-8-1.1-3.1; IC 22-8-1.1-43.1
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Sec. 26. Each employer must save the employer’'s
copies of the Occupational Safety and Health Adminis-
tration 200 and 101 formsfor five (5) yearsfollowing the
year to which they relate, and continue to provide access
to the data as though these forms were the OSHA 300
and 301 forms. The employer is not required to update
the old 200 and 101 forms. (Department of Labor; 610
IAC 4-6-26; filed Sep 26, 2002, 11:22 a.m.: 26 IR 369)

610 |AC 4-6-27 Definitions
Authority: 1C 22-1-1-2; 1C 22-8-1.1-48.1
Affected: 1C22-8-1.1-1

Sec. 27. () ThelndianaOSH Act (IOSHA) meansthe
Indiana Occupational Safety and Health Act codified at
IC 22-8-1.1 et seq. The definitionsfoundin IC 22-8-1.1-
1 and related interpretations apply to such terms when
used in thisrule.

(b) The federal Occupational Safety and Health Act
means the Occupational Safety and Health Act of 1970
codified at 29 U.S.C. 651 et seq.

(¢) The Actsmeansboth the Indiana Occupational Safety
and Hedlth Act and the federa Occupational Safety and
Health Act as described in subsections (a) and (b).

(d) An establishment is a single physica location
where businessis conducted or where services or indus-
trial operations are performed. For activities where
employeesdo not work at asinglephysical location, such
asconstruction, transportation, communications, el ectric,
gas, and sanitary services, and similar operations, the
establishment is represented by main or branch offices,
terminals, or stations, that either supervisesuch activities
or are the base from which personnel carry out these
activities asfollows:

(1) Normally, one (1) business location has only one

(1) establishment. Under limited conditions, the

employer may consider two (2) or more separate

businesses that share a single location to be separate

establishments. An employer may divide one (1)

locationintotwo (2) or moreestablishmentsonly when

the following occur:
(A) Each of theestablishmentsrepresentsadistinctly
separate business.
(B) Each businessisengagedinadifferent economic
activity.
(C) No one (1) industry description in the Standard
Industrial Classification Manual (1987) applies to
the joint activities of the establishments.
(D) Separate reports are routinely prepared for each
establishment on the number of employees, their
wages and salaries, sales or receipts, and other
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business information. For example, if an employer
operatesaconstruction company at thesamelocation
as alumber yard, the employer may consider each
business to be a separate establishment.

(2) An establishment can include more than one (1)

physical location, but only under certain conditions.

An employer may combine two (2) or more physical

locations into a single establishment only when the

following occur:
(A) The employer operates the locations as asingle
business operation under common management.
(B) The locations are all located in close proximity
to each other.
(C) The employer keeps one (1) set of business
records for the locations, such as records on the
number of employees, their wagesand salaries, sales
or receipts, and other kinds of businessinformation.
For example, one (1) manufacturing establishment
might include the main plant, a warehouse a few
blocksaway, and an administrative servicesbuilding
across the street.

(3) If an empl oyeetelecommutesfrom home, hisor her

homeis not considered a separate establishment and a

separate 300 Log is not required. Employees who

telecommute must be linked to one (1) of your estab-
lishments under section 15 of thisrule.

(e) Aninjury or illness is an abnormal condition or
disorder. Injuries include cases, such as, but not limited
to, acut, fracture, sprain, or amputation. lllnessesinclude
both acute and chronic illnesses, such as, but not limited
to, a skin disease, respiratory disorder, or poisoning.
(Note: Injuries and illnesses are recordable only if they
are new, work related cases that meet one (1) or more of
the recording criteria contained in this rule).

(f) A physician or other licensed health care profes-
sional is an individual whose legally permitted scope of
practice, that is, license, registration, or certification,
allows him or her to independently perform, or be
delegated the responsibility to perform, the activities
described by thisrule.

(9) “Employer” means any individual or type of
organization, including the state and all its political
subdivisions, that has in its employ one (1) or more
individuals. (Department of Labor; 6101 AC 4-6-27; filed
Sep 26, 2002, 11:22 a.m.: 26 IR 369)

ARTICLE 5. CONSTRUCTION INDUSTRY
(REPEALED)
(Repealed by Department of Labor; filed Jan 15, 1988,
1:54 pm: 11 IR 1784)
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