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For The Tax Years 2017, 2018, and 2019

NOTICE: IC 6-8.1-3-3.5 and IC 4-22-7-7 require the publication of this document in the Indiana Register. This
document provides the general public with information about the Department's official position concerning a
specific set of facts and issues. This document is effective on its date of publication and remains in effect until the
date it is superseded or deleted by the publication of another document in the Indiana Register. The "Holding"
section of this document is provided for the convenience of the reader and is not part of the analysis contained in
this Letter of Findings.

HOLDING

Business met its burden of proof demonstrating that penalty abatement should be granted.

ISSUE

I. Tax Administration - Penalty.

Authority: IC 6-8.1-10-2.1; 45 IAC 15-11-2.

Taxpayer requests that the Department abate penalty.

STATEMENT OF FACTS

Taxpayer is a company doing business in Indiana and outside of Indiana.

The Indiana Department of Revenue ("Department") audited Taxpayer's business records for tax years 2017,
2018, and 2019. Taxpayer and the Department agreed to use a sample and projection method to perform the
audit. Pursuant to the audit, the Department assessed additional tax, plus penalty and interest.

Taxpayer protested and offered additional information to support its protest that the assessment was overstated.
The Department conducted a supplemental audit review and adjusted the tax assessment. Taxpayer agreed with
the audit adjustment, but it requested that the Department abate the penalty. This Letter of Findings addresses
Taxpayer's request.

I. Tax Administration - Penalty.

DISCUSSION

Based on the additional verifiable information provided by Taxpayer, the Department reduced the tax assessment
plus interest and penalty. Taxpayer agreed with the audit adjustment, but it requested that the Department abate
the penalty.

A person is subject to a ten percent penalty if the person "fails to pay the full amount of tax shown on the person's
return on or before the due date for the return or payment." IC 6-8.1-10-2.1(a)(2) and (b).

IC 6-8.1-10-2.1(d) states that "[i]f a person subject to the penalty imposed under this section can show that the
failure to . . . pay the full amount of tax shown on the person's return, . . . or pay the deficiency determined by the
department was due to reasonable cause and not due to willful neglect, the department shall waive the penalty."

45 IAC 15-11-2(b) further explains:

"Negligence" on behalf of a taxpayer is defined as the failure to use such reasonable care, caution, or
diligence as would be expected of an ordinary reasonable taxpayer. Negligence would result from a
taxpayer's carelessness, thoughtlessness, disregard or inattention to duties placed upon the taxpayer by the
Indiana Code or department regulations. Ignorance of the listed tax laws, rules and/or regulations is treated
as negligence. Further, failure to read and follow instructions provided by the department is treated as
negligence. Negligence shall be determined on a case by case basis according to the facts and
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circumstances of each taxpayer.

The Department shall abate the penalty when a taxpayer "affirmatively establishes that the failure to . . . pay the
full amount of tax due . . . or pay a deficiency was due to reasonable cause and not due to negligence." 45 IAC
15-11-2(c); see also IC 6-8.1-10-2.1(d).

Finally, in order to establish reasonable cause, the taxpayer is required to demonstrate that it "exercised ordinary
business care and prudence in carrying out or failing to carry out a duty giving rise to the penalty imposed . . . ."
45 IAC 15-11-2(c). The Department is mindful that "[r]easonable cause is a fact sensitive question and thus will be
dealt with according to the particular facts and circumstances of each case." Id. In determining whether the
taxpayer has reasonable cause, the Department is required to consider the following factors:

(1) the nature of the tax involved;
(2) judicial precedents set by Indiana courts;
(3) judicial precedents established in jurisdictions outside Indiana;
(4) published department instructions, information bulletins, letters of findings, rulings, letters of advice, etc.;
(5) previous audits or letters of findings concerning the issue and taxpayer involved in the penalty
assessment. Id.

Taxpayer, in this instance, explained that it manages many retail stores in Indiana. Taxpayer further stated:

Despite the difficulties of managing multiple locations and the volume of transactions, [Taxpayer] has acted in
good faith and exercised ordinary business care in [its] efforts to timely and correctly file the returns and pay
the required tax due throughout the audit period and in subsequent periods thereafter.

. . .

While the audit did result in a tax liability[,] it should be noted that the overall error rate of the audit was
[approximately 3 percent]. This error rate is well within a reasonable range for taxpayers of this size.
Furthermore, several of the transactions assessed during the audit were related to [missing verifiable
supporting documentation].

Taxpayer reiterated that despite of systematic complications, it made a good faith effort to provide verifiable
supporting documentation to the Department. Therefore, given the totality of the circumstances, the Department is
prepared to abate the penalty.

FINDING

Taxpayer's protest is sustained.

July 7, 2023

Finding Replaces: New

Posted: 09/27/2023 by Legislative Services Agency
An html version of this document.
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