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HB 1239-1— Filed 01/17/2012, 11:02   Bardon

MR. SPEAKER:

I move that House Bill 1239 be amended to read as follows:

1 Page 2, between lines 20 and 21, begin a new paragraph and insert:
2 "SECTION 2. IC 23-2-5-0.5 IS ADDED TO THE INDIANA CODE
3 AS A NEW SECTION TO READ AS FOLLOWS [EFFECTIVE
4 UPON PASSAGE]: Sec. 0.5. This chapter expires July 1, 2014.
5 SECTION 3. IC 23-2-5.1 IS ADDED TO THE INDIANA CODE
6 AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
7 UPON PASSAGE]:
8 Chapter 5.1. Loan Broker Regulation; Transitional Matters
9 Sec. 1. The definitions in IC 23-2-5 (before its expiration on July

10 1, 2014) apply throughout this chapter.
11 Sec. 2. As used in this chapter, "department" refers to the
12 department of financial institutions established by IC 28-11-1-1.
13 Sec. 3. As used in this chapter, "director" refers to the director
14 of the department of financial institutions, as appointed under
15 IC 28-11-2-1.
16 Sec. 4. As used in this chapter, "license" refers to a:
17 (1) loan broker license;
18 (2) mortgage loan originator license; or
19 (3) principal manager license;
20 issued before July 1, 2014, by the commissioner under IC 23-2-5
21 (before its expiration on July 1, 2014).
22 Sec. 5. On July 1, 2014, all powers and duties of the
23 commissioner to license and regulate:
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1 (1) loan brokers;
2 (2) mortgage loan originators performing mortgage loan
3 origination activities on behalf of loan brokers; and
4 (3) individuals acting as principal managers on behalf of loan
5 brokers;
6 under IC 23-2-5 (before its expiration on July 1, 2014) are
7 transferred to the department. Notwithstanding any other
8 provision of IC 24-4.4, IC 24-4.5, or IC 28, the department may
9 adopt emergency rules under IC 4-22-2-37.1, to remain effective

10 until codified in the Indiana Code or until adopted as prescribed
11 under IC 4-22-2, in order to provide for a system of licensing the
12 persons described in subdivisions (1) through (3) that meets the
13 requirements of the Secure and Fair Enforcement for Mortgage
14 Licensing Act of 2008 (H.R. 3221 Title V) and the interpretations
15 of that Act issued by the Secretary of Housing and Urban
16 Development and the Consumer Protection Financial Bureau. The
17 department may adopt the rules described in this section, including
18 emergency rules under IC 4-22-2-37.1, at any time before, on, or
19 after July 1, 2014. However, any rules adopted by the department
20 before July 1, 2014, must take effect after June 30, 2014.
21 Sec. 6. Notwithstanding the expiration of IC 23-2-5 on July 1,
22 2014, a license that:
23 (1) is issued before July 1, 2014, by the commissioner under
24 IC 23-2-5 (before its expiration on July 1, 2014); and
25 (2) has not expired on July 1, 2014;
26 shall be treated after June 30, 2014, as a license issued by the
27 department.
28 Sec. 7. (a) On July 1, 2014, all records and property of the
29 commissioner, including appropriations and other funds under the
30 control and supervision of the commissioner, relating to the
31 commissioner's powers and duties under IC 23-2-5 (before its
32 expiration on July 1, 2014) are transferred to the department.
33 (b) After June 30, 2014, any amounts owed to the commissioner
34 in connection with the commissioner's powers and duties under
35 IC 23-2-5 (before its expiration on July 1, 2014) are considered to
36 be owed to the department.
37 (c) After June 30, 2014, any reference to the commissioner that:
38 (1) relates to the commissioner's powers and duties under
39 IC 23-2-5 (before its expiration on July 1, 2014); and
40 (2) is included in a statute, rule, policy, guidance, or other
41 document;
42 is considered a reference to the department.
43 (d) The expiration of IC 23-2-5 on July 1, 2014, does not affect:
44 (1) rights or liabilities accrued;
45 (2) penalties incurred;
46 (3) crimes committed; or
47 (4) proceedings begun;
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1 under IC 23-2-5 before is expiration July 1, 2014. Those rights,
2 liabilities, penalties, crimes, and proceedings continue and shall be
3 imposed and enforced under IC 23-2-5 (as in effect before its
4 expiration on July 1, 2014), except that the department shall
5 assume the powers and duties that the commissioner would have
6 possessed with respect to those rights, liabilities, penalties, crimes,
7 and proceedings if not for the expiration of IC 23-2-5 on July 1,
8 2014.
9 (e) After June 30, 2014, any rules adopted by the commissioner

10 to implement IC 23-2-5 (before its expiration on July 1, 2014) are
11 considered rules of the department, subject to the department's
12 authority to amend or repeal the commissioner's rules through
13 rules adopted by the department under section 5 of this chapter.
14 SECTION 4. IC 23-19-6-1, AS AMENDED BY P.L.114-2010,
15 SECTION 10, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
16 JULY 1, 2014]: Sec. 1. (a) This article shall be administered by a
17 division of the office of the secretary of state. The secretary of state
18 shall appoint a securities commissioner who shall be responsible for
19 the direction and supervision of the division and the administration of
20 this article under the direction and control of the secretary of state. The
21 salary of the securities commissioner shall be paid out of the funds
22 appropriated for the administration of this article. The commissioner
23 shall serve at the will of the secretary of state.
24 (b) The secretary of state:
25 (1) shall employ a chief deputy, attorneys, a senior investigator,
26 a senior accountant, and other deputies, investigators,
27 accountants, clerks, stenographers, and other employees necessary
28 for the administration of this article; and
29 (2) shall fix their compensation with the approval of the budget
30 agency.
31 (c) It is unlawful for the commissioner or an officer, employee, or
32 designee of the commissioner to use for personal benefit or the benefit
33 of others records or other information obtained by or filed with the
34 commissioner that are not public under section 7(b) of this chapter.
35 This article does not authorize the commissioner or an officer,
36 employee, or designee of the commissioner to disclose the record or
37 information, except in accordance with section 2, 7(c), or 8 of this
38 chapter.
39 (d) This article does not create or diminish a privilege or exemption
40 that exists at common law, by statute or rule, or otherwise.
41 (e) Subject to IC 4-2-6-15, the commissioner may develop and
42 implement investor education initiatives to inform the public about
43 investing in securities, with particular emphasis on the prevention and
44 detection of securities fraud. In developing and implementing these
45 initiatives, the commissioner may collaborate with public and nonprofit
46 organizations with an interest in investor education. The commissioner
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1 may accept a grant or donation from a person that is not affiliated with
2 the securities industry or from a nonprofit organization, regardless of
3 whether the organization is affiliated with the securities industry, to
4 develop and implement investor education initiatives. This subsection
5 does not authorize the commissioner to require participation or
6 monetary contributions of a registrant in an investor education
7 program.
8 (f) Fees and funds of whatever character accruing from the
9 administration of this article shall be accounted for by the secretary of

10 state and shall be deposited with the treasurer of state to be deposited
11 by the treasurer of the state in either the state general fund or the
12 enforcement account referenced below. Subject to IC 4-2-6-15,
13 expenses incurred in the administration of this article shall be paid
14 from the state general fund upon appropriation being made for the
15 expenses in the manner provided by law for the making of those
16 appropriations. However, grants and donations received under
17 subsection (e), costs of investigations recovered under section 4(e) of
18 this chapter, and civil penalties recovered under sections 3(b) and 4(d)
19 of this chapter shall be deposited by the treasurer of state in a separate
20 account to be known as the securities division enforcement account.
21 Notwithstanding IC 9-23-6-4, IC 23-2-2.5-34, IC 23-2-2.5-43,
22 IC 23-2-5-7 (before its expiration on July 1, 2014), IC 23-19-4-12,
23 IC 25-11-1-15, and this chapter, five percent (5%) of funds received
24 after June 30, 2010, for deposit in the enforcement account shall
25 instead be deposited in the securities restitution fund established under
26 IC 23-20-1-26. IC 23-20-1-25. Subject to IC 4-2-6-15, the funds
27 deposited in the enforcement account shall be available, with the
28 approval of the budget agency:
29 (1) to augment and supplement the funds appropriated for the
30 administration of this article; and
31 (2) for grants and awards to nonprofit entities for programs and
32 activities that will further investor education and financial literacy
33 in the state.
34 The funds in the enforcement account do not revert to the state general
35 fund at the end of any state fiscal year.
36 (g) In connection with the administration and enforcement of this
37 article, the attorney general shall render all necessary assistance to the
38 commissioner upon the commissioner's request, and to that end, the
39 attorney general shall employ legal and other professional services as
40 are necessary to adequately and fully perform the service under the
41 direction of the commissioner as the demands of the securities division
42 shall require. Expenses incurred by the attorney general for the
43 purposes stated in this subsection shall be chargeable against and paid
44 out of funds appropriated to the attorney general for the administration
45 of the attorney general's office. The attorney general may authorize the
46 commissioner and the commissioner's designee to represent the
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1 commissioner and the securities division in any proceeding involving
2 enforcement or defense of this article.
3 (h) Neither the secretary of state, the commissioner, nor an
4 employee of the securities division shall be liable in their individual
5 capacity, except to the state, for an act done or omitted in connection
6 with the performance of their respective duties under this article.
7 (i) The commissioner shall take, prescribe, and file the oath of office
8 prescribed by law. The commissioner, chief deputy commissioner, and
9 each attorney or investigator designated by the commissioner are police

10 officers of the state and shall have all the powers and duties of police
11 officers in making arrests for violations of this article, or in serving any
12 process, notice, or order connected with the enforcement of this article
13 by whatever officer, authority, or court issued and shall comprise the
14 enforcement department of the division and are considered a criminal
15 justice agency for purposes of IC 5-2-4 and IC 10-13-3.
16 (j) The provisions of this article delegating and granting power to
17 the secretary of state, the securities division, and the commissioner
18 shall be liberally construed to the end that:
19 (1) the practice or commission of fraud may be prohibited and
20 prevented;
21 (2) disclosure of sufficient and reliable information in order to
22 afford reasonable opportunity for the exercise of independent
23 judgment of the persons involved may be assured; and
24 (3) the qualifications may be prescribed to assure availability of
25 reliable broker-dealers, investment advisers, and agents engaged
26 in and in connection with the issuance, barter, sale, purchase,
27 transfer, or disposition of securities in this state.
28 It is the intent and purpose of this article to delegate and grant to and
29 vest in the secretary of state, the securities division, and the
30 commissioner full and complete power to carry into effect and
31 accomplish the purpose of this article and to charge them with full and
32 complete responsibility for its effective administration.
33 (k) Copies of any statement and documents filed in the office of the
34 secretary of state and of any records of the secretary of state certified
35 by the commissioner shall be admissible in any prosecution, action,
36 suit, or proceeding based upon, arising out of, or under this article to
37 the same effect as the original of such statement, document, or record
38 would be if actually produced.
39 (l) IC 4-21.5 is not applicable to any of the proceedings under this
40 article.".
41 Page 6, between lines 20 and 21, begin a new paragraph and insert:
42 "SECTION 8. IC 24-4.4-1-202.5 IS REPEALED [EFFECTIVE
43 JULY 1, 2014]. Sec. 202.5. (1) If a person licensed or required to be
44 licensed under this article also engages in the loan brokerage business,
45 the person's loan brokerage business is subject to the following sections
46 of the Indiana Code and any rules adopted to implement these sections:
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1 (a) IC 23-2-5-9.
2 (b) IC 23-2-5-9.1.
3 (c) IC 23-2-5-15.
4 (d) IC 23-2-5-16.
5 (e) IC 23-2-5-17.
6 (f) IC 23-2-5-18.
7 (g) IC 23-2-5-18.5.
8 (h) IC 23-2-5-20.
9 (i) IC 23-2-5-23, except for IC 23-2-5-23(2)(B).

10 (j) IC 23-2-5-24.
11 (2) Loan broker business transactions engaged in by persons
12 licensed or required to be licensed under this article are subject to
13 examination by the department and to the examination fees described
14 in IC 24-4.4-2-402(7)(c). The department may cooperate with the
15 securities division of the office of the secretary of state in the
16 department's examination of loan broker business transactions and may
17 use the securities division's examiners to conduct examinations.
18 SECTION 9. IC 24-4.4-1-204 IS REPEALED [EFFECTIVE JULY
19 1, 2014]. Sec. 204. In the department's examination and regulatory
20 activities related to licensees under this article, the department may
21 cooperate with the Indiana securities commissioner in the regulation of
22 entities that, in addition to conducting business regulated under this
23 article, also conduct a loan brokerage business subject to IC 23-2-5.".
24 Page 29, between lines 3 and 4, begin a new paragraph and insert:
25 "SECTION 20. IC 24-4.5-1-204 IS REPEALED [EFFECTIVE
26 JULY 1, 2014]. Sec. 204. In examinations or other regulatory activities
27 conducted by the department and related to licensees under this article,
28 the department may cooperate with the Indiana securities commissioner
29 in the regulation of individuals who, in addition to conducting business
30 regulated under this article, also conduct a loan broker business subject
31 to IC 23-2-5.".
32 Page 64, between lines 10 and 11, begin a new paragraph and insert:
33 "SECTION 41. IC 27-7-3-15.5, AS AMENDED BY P.L.226-2011,
34 SECTION 22, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
35 JULY 1, 2014]: Sec. 15.5. (a) This section applies to the following
36 transactions:
37 (1) A mortgage transaction (as defined in IC 24-9-3-7(a)) that:
38 (A) is:
39 (i) a first lien purchase money mortgage transaction; or
40 (ii) a refinancing transaction; and
41 (B) is closed by a closing agent after December 31, 2009.
42 (2) A real estate transaction (as defined in IC 24-9-3-7(b)) that:
43 (A) does not involve a mortgage transaction described in
44 subdivision (1); and
45 (B) is closed by a closing agent (as defined in
46 IC 6-1.1-12-43(a)(2)) after December 31, 2011.
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1 (b) For purposes of this subsection, a person described in this
2 subsection is involved in a transaction to which this section applies if
3 the person participates in or assists with, or will participate in or assist
4 with, a transaction to which this section applies. The department shall
5 establish and maintain an electronic system for the collection and
6 storage of the following information, to the extent applicable,
7 concerning a transaction to which this section applies:
8 (1) In the case of a transaction described in subsection (a)(1), the
9 name and license number (under IC 23-2-5 (before its expiration

10 on July 1, 2014) or as assigned by the department of financial
11 institutions after June 20, 2014) of each loan brokerage business
12 involved in the transaction.
13 (2) In the case of a transaction described in subsection (a)(1), the
14 name and license or registration number of any mortgage loan
15 originator who is:
16 (A) either licensed or registered under state or federal law as
17 a mortgage loan originator consistent with the Secure and Fair
18 Enforcement for Mortgage Licensing Act of 2008 (H.R. 3221
19 Title V); and
20 (B) involved in the transaction.
21 (3) The name and license number (under IC 25-34.1) of each:
22 (A) principal broker; and
23 (B) salesperson or broker-salesperson, if any;
24 involved in the transaction.
25 (4) The following information:
26 (A) The:
27 (i) name of; and
28 (ii) code assigned by the National Association of Insurance
29 Commissioners (NAIC) to;
30 each title insurance underwriter involved in the transaction.
31 (B) The type of title insurance policy issued in connection with
32 the transaction.
33 (5) The name and license number (under IC 27-1-15.6) of each
34 title insurance agency and agent involved in the transaction as a
35 closing agent (as defined in IC 6-1.1-12-43(a)(2)).
36 (6) The following information:
37 (A) The name and:
38 (i) license or certificate number (under IC 25-34.1-3-8) of
39 each licensed or certified real estate appraiser; or
40 (ii) license number (under IC 25-34.1) of each broker;
41 who appraises the property that is the subject of the
42 transaction.
43 (B) The name and registration number (under
44 IC 25-34.1-11-10) of any appraisal management company that
45 performs appraisal management services (as defined in
46 IC 25-34.1-11-3) in connection with the transaction.
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1 (7) In the case of a transaction described in subsection (a)(1), the
2 name of the creditor and, if the creditor is required to be licensed
3 under IC 24-4.4, the license number of the creditor.
4 (8) In the case of a transaction described in subsection
5 (a)(1)(A)(i) or (a)(2), the name of the seller of the property that is
6 the subject of the transaction.
7 (9) In the case of a transaction described in subsection
8 (a)(1)(A)(i), the following information:
9 (A) The name of the buyer of the property that is the subject of

10 the transaction.
11 (B) The purchase price of the property that is the subject of the
12 transaction.
13 (C) The loan amount of the mortgage transaction.
14 (10) In the case of a transaction described in subsection (a)(2), the
15 following information:
16 (A) The name of the buyer of the property that is the subject of
17 the transaction.
18 (B) The purchase price of the property that is the subject of the
19 transaction.
20 (11) In the case of a transaction described in subsection
21 (a)(1)(A)(ii), the following information:
22 (A) The name of the borrower in the mortgage transaction.
23 (B) The loan amount of the refinancing.
24 (12) The:
25 (A) name; and
26 (B) license number, certificate number, registration number,
27 or other code, as appropriate;
28 of any other person that is involved in a transaction to which this
29 section applies, as the department may prescribe.
30 (c) The system established by the department under this section
31 must include a form that:
32 (1) is uniformly accessible in an electronic format to the closing
33 agent (as defined in IC 6-1.1-12-43(a)(2)) in the transaction; and
34 (2) allows the closing agent to do the following:
35 (A) Input information identifying the property that is the
36 subject of the transaction by lot or parcel number, street
37 address, or some other means of identification that the
38 department determines:
39 (i) is sufficient to identify the property; and
40 (ii) is determinable by the closing agent.
41 (B) Subject to subsection (d) and to the extent determinable,
42 input the applicable information described in subsection (b).
43 (C) Respond to the following questions, if applicable:
44 (i) "On what date did you receive the closing instructions
45 from the creditor in the transaction?".
46 (ii) "On what date did the transaction close?".
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1 (D) Submit the form electronically to a data base maintained
2 by the department.
3 (d) Not later than the time of the closing, each person described in
4 subsection (b), other than a person described in subsection (b)(8),
5 (b)(9), (b)(10), or (b)(11), shall provide to the closing agent in the
6 transaction the person's:
7 (1) legal name; and
8 (2) license number, certificate number, registration number, or
9 NAIC code, as appropriate;

10 to allow the closing agent to comply with subsection (c)(2)(B). In the
11 case of a transaction described in subsection (a)(1), the person
12 described in subsection (b)(7) shall, with the cooperation of any person
13 involved in the transaction and described in subsection (b)(6)(A) or
14 (b)(6)(B), provide the information described in subsection (b)(6). In the
15 case of a transaction described in subsection (a)(1)(A)(ii), the person
16 described in subsection (b)(7) shall also provide the information
17 described in subsection (b)(11). A person described in subsection
18 (b)(3)(B) who is involved in the transaction may provide the
19 information required by this subsection for a person described in
20 subsection (b)(3)(A) that serves as the principal broker for the person
21 described in subsection (b)(3)(B). The closing agent shall determine
22 the information described in subsection (b)(8), (b)(9), and (b)(10) from
23 the HUD-1 settlement statement, or in the case of a transaction
24 described in subsection (a)(2), from the contract or any other document
25 executed by the parties in connection with the transaction.
26 (e) Except for a person described in subsection (b)(8), (b)(9),
27 (b)(10), or (b)(11), a person described in subsection (b) who fails to
28 comply with subsection (d) is subject to a civil penalty of one hundred
29 dollars ($100) for each closing with respect to which the person fails
30 to comply with subsection (d). The penalty:
31 (1) may be enforced by the state agency that has administrative
32 jurisdiction over the person in the same manner that the agency
33 enforces the payment of fees or other penalties payable to the
34 agency; and
35 (2) shall be paid into the home ownership education account
36 established by IC 5-20-1-27.
37 (f) Subject to subsection (g), the department shall make the
38 information stored in the data base described in subsection (c)(2)(D)
39 accessible to:
40 (1) each entity described in IC 4-6-12-4; and
41 (2) the homeowner protection unit established under IC 4-6-12-2.
42 (g) The department, a closing agent who submits a form under
43 subsection (c), each entity described in IC 4-6-12-4, and the
44 homeowner protection unit established under IC 4-6-12-2 shall exercise
45 all necessary caution to avoid disclosure of any information:
46 (1) concerning a person described in subsection (b), including the
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1 person's license, registration, or certificate number; and
2 (2) contained in the data base described in subsection (c)(2)(D);
3 except to the extent required or authorized by state or federal law.
4 (h) The department may adopt rules under IC 4-22-2, including
5 emergency rules under IC 4-22-2-37.1, to implement this section. Rules
6 adopted by the department under this subsection may establish
7 procedures for the department to:
8 (1) establish;
9 (2) collect; and

10 (3) change as necessary;
11 an administrative fee to cover the department's expenses in establishing
12 and maintaining the electronic system required by this section.
13 (i) If the department adopts a rule under IC 4-22-2 to establish an
14 administrative fee to cover the department's expenses in establishing
15 and maintaining the electronic system required by this section, as
16 allowed under subsection (h), the department may:
17 (1) require the fee to be paid:
18 (A) to the closing agent responsible for inputting the
19 information and submitting the form described in subsection
20 (c)(2); and
21 (B) by the borrower, the seller, or the buyer in the transaction;
22 (2) allow the closing agent described in subdivision (1)(A) to
23 retain a part of the fee collected to cover the closing agent's costs
24 in inputting the information and submitting the form described in
25 subsection (c)(2); and
26 (3) require the closing agent to pay the remainder of the fee
27 collected to the department for deposit in the title insurance
28 enforcement fund established by IC 27-7-3.6-1, for the
29 department's use in establishing and maintaining the electronic
30 system required by this section.".
31 Page 151, between lines 35 and 36, begin a new paragraph and
32 insert:
33 "SECTION 127. IC 35-51-23-1, AS ADDED BY P.L.70-2011,
34 SECTION 1, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
35 JULY 1, 2014]: Sec. 1. The following statutes define crimes in IC 23:
36 IC 23-1-18-10 (Concerning business corporation law).
37 IC 23-2-2.5-37 (Concerning securities and franchises).
38 IC 23-2-5-16 ((before its expiration on July 1, 2014) concerning
39 securities and franchises).
40 IC 23-2-6-33 (Concerning securities and franchises).
41 IC 23-7-8-8 (Concerning civil or charitable corporations).
42 IC 23-14-31-52 (Concerning cemetery associations).
43 IC 23-14-34-9 (Concerning cemetery associations).
44 IC 23-14-36-3 (Concerning cemetery associations).
45 IC 23-14-37-3 (Concerning cemetery associations).
46 IC 23-14-38-3 (Concerning cemetery associations).
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1 IC 23-14-44-3 (Concerning cemetery associations).
2 IC 23-14-46-8 (Concerning cemetery associations).
3 IC 23-14-47-5 (Concerning cemetery associations).
4 IC 23-14-48-9 (Concerning cemetery associations).
5 IC 23-14-49-3 (Concerning cemetery associations).
6 IC 23-14-51-5 (Concerning cemetery associations).
7 IC 23-14-54-5 (Concerning cemetery associations).
8 IC 23-14-56-3 (Concerning cemetery associations).
9 IC 23-14-57-7 (Concerning cemetery associations).

10 IC 23-14-58.5-5 (Concerning cemetery associations).
11 IC 23-17-29-10 (Concerning nonprofit corporations).
12 IC 23-18-12-10 (Concerning limited liability corporations).
13 IC 23-19-5-8 (Concerning Indiana Uniform Securities Act).
14 IC 23-20-1-31 (Concerning victims of securities violations).".
15 Renumber all SECTIONS consecutively.

(Reference is to HB 1239 as printed January 13, 2012.)

________________________________________
Representative Bardon

MO123901/DI 101+ 2012


