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Synopsis:  Various criminal law matters. Provides defenses to the
crimes of disseminating matter that is harmful to minors, child
exploitation, and possession of child pornography if a cellular
telephone was used and the defendant and recipient of the matter are
certain ages and meet other requirements. Provides that a school
corporation may offer classes, instruction, or programs regarding the
risks and consequences of creating and sharing sexually suggestive or
explicit materials. Provides that discipline rules adopted by a school
corporation must prohibit bullying through the use of computers,
computer systems, or computer networks of a school corporation.
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Digest Continued

Provides a defense to child exploitation and possession of child
pornography if the acts constituting the offense were performed by a
school employee in the course of the person's employment. Makes
theft: (1) a Class A misdemeanor if the amount of property involved in
the theft is less than $750; (2) a Class D felony if the amount is
between $750 and $50,000 or if the person has a prior conviction; and
(3) a Class C felony if the amount of property is at least $50,000.
Removes provisions relating to receiving stolen property. Makes
forgery a Class D felony. Consolidates certain duplicative provisions
and makes enhancements to certain crimes more uniform. Requires the
criminal code evaluation commission to study certain sex crimes
against children during the 2011 interim. 
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Reprinted

April 21, 2011

First Regular Session 117th General Assembly (2011)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style type,
additions will appear in this style type, and deletions will appear in this style type.
  Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in  this  style  type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that adds
a new provision to the Indiana Code or the Indiana Constitution.
  Conflict reconciliation: Text in a statute in this style type or this style type reconciles conflicts
between statutes enacted by the 2010 Regular Session of the General Assembly.

ENGROSSED
HOUSE BILL No. 1083

A BILL FOR AN ACT to amend the Indiana Code concerning

criminal law and procedure.

Be it enacted by the General Assembly of the State of Indiana:

1 SECTION 1. IC 20-26-5-33 IS ADDED TO THE INDIANA CODE

2 AS A NEW SECTION TO READ AS FOLLOWS [EFFECTIVE JULY

3 1, 2011]: Sec. 33. A school corporation may offer classes,

4 instruction, or programs regarding the potential risks and

5 consequences of creating and sharing sexually suggestive or explicit

6 materials through cellular telephones, social networking web sites,

7 computer networks, and other digital media.

8 SECTION 2. IC 20-33-8-13.5, AS ADDED BY P.L.106-2005,

9 SECTION 7, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

10 JULY 1, 2011]: Sec. 13.5. (a) Discipline rules adopted by the

11 governing body of a school corporation under section 12 of this chapter

12 must:

13 (1) prohibit bullying; and

14 (2) include provisions concerning education, parental

15 involvement, reporting, investigation, and intervention.

16 (b) The discipline rules described in subsection (a) must apply when

17 a student is:
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1 (1) on school grounds immediately before or during school hours,

2 immediately after school hours, or at any other time when the

3 school is being used by a school group;

4 (2) off school grounds at a school activity, function, or event;

5 (3) traveling to or from school or a school activity, function, or

6 event; or

7 (4) using property or equipment provided by the school.

8 (c) The discipline rules described in subsection (a) must prohibit

9 bullying through the use of data or computer software that is

10 accessed through a:

11 (1) computer;

12 (2) computer system; or

13 (3) computer network;

14 of a school corporation.

15 (c) (d) This section may not be construed to give rise to a cause of

16 action against a person or school corporation based on an allegation of

17 noncompliance with this section. Noncompliance with this section may

18 not be used as evidence against a school corporation in a cause of

19 action.

20 SECTION 3. IC 35-42-4-4, AS AMENDED BY P.L.216-2007,

21 SECTION 43, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

22 JULY 1, 2011]: Sec. 4. (a) As used in this section:

23 "Disseminate" means to transfer possession for free or for a

24 consideration.

25 "Matter" has the same meaning as in IC 35-49-1-3.

26 "Performance" has the same meaning as in IC 35-49-1-7.

27 "Sexual conduct" means sexual intercourse, deviate sexual conduct,

28 exhibition of the uncovered genitals intended to satisfy or arouse the

29 sexual desires of any person, sadomasochistic abuse, sexual intercourse

30 or deviate sexual conduct with an animal, or any fondling or touching

31 of a child by another person or of another person by a child intended to

32 arouse or satisfy the sexual desires of either the child or the other

33 person.

34 (b) A person who knowingly or intentionally:

35 (1) manages, produces, sponsors, presents, exhibits, photographs,

36 films, videotapes, or creates a digitized image of any performance

37 or incident that includes sexual conduct by a child under eighteen

38 (18) years of age;

39 (2) disseminates, exhibits to another person, offers to disseminate

40 or exhibit to another person, or sends or brings into Indiana for

41 dissemination or exhibition matter that depicts or describes sexual

42 conduct by a child under eighteen (18) years of age; or
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1 (3) makes available to another person a computer, knowing that

2 the computer's fixed drive or peripheral device contains matter

3 that depicts or describes sexual conduct by a child less than

4 eighteen (18) years of age;

5 commits child exploitation, a Class C felony.

6 (c) A person who knowingly or intentionally possesses:

7 (1) a picture;

8 (2) a drawing;

9 (3) a photograph;

10 (4) a negative image;

11 (5) undeveloped film;

12 (6) a motion picture;

13 (7) a videotape;

14 (8) a digitized image; or

15 (9) any pictorial representation;

16 that depicts or describes sexual conduct by a child who the person

17 knows is less than sixteen (16) years of age or who appears to be less

18 than sixteen (16) years of age, and that lacks serious literary, artistic,

19 political, or scientific value commits possession of child pornography,

20 a Class D felony.

21 (d) Subsections (b) and (c) do not apply to a bona fide school,

22 museum, or public library that qualifies for certain property tax

23 exemptions under IC 6-1.1-10, or to an employee of such a school,

24 museum, or public library acting within the scope of the employee's

25 employment when the possession of the listed materials is for

26 legitimate scientific or educational purposes.

27 (e) It is a defense to a prosecution under this section that:

28 (1) the person is a school employee; and

29 (2) the acts constituting the elements of the offense were

30 performed solely within the scope of the person's employment

31 as a school employee.

32 (e) Except as provided in subsection (f), it is a defense to a

33 prosecution under subsections (b)(1), (b)(2), and (c) if all the

34 following apply:

35 (1) A cellular telephone, another wireless or cellular

36 communications device, or a social networking web site was

37 used to possess, produce, or disseminate the image.

38 (2) The defendant is not more than four (4) years older or

39 younger than the person who is depicted in the image or who

40 received the image.

41 (3) The relationship between the defendant and the person

42 who received the image or who is depicted in the image was a
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1 dating relationship or an ongoing personal relationship. For

2 purposes of this subdivision, the term "ongoing personal

3 relationship" does not include a family relationship.

4 (4) The crime was committed by a person less than

5 twenty-two (22) years of age.

6 (5) The person receiving the image or who is depicted in the

7 image acquiesced in the defendant's conduct.

8 (f) The defense to a prosecution described in subsection (e) does

9 not apply if:

10 (1) the person who receives the image disseminates it to a

11 person other than the person:

12 (A) who sent the image; or

13 (B) who is depicted in the image;

14 (2) the image is of a person other than the person who sent the

15 image or received the image; or

16 (3) the dissemination of the image violates:

17 (A) a protective order to prevent domestic or family

18 violence issued under IC 34-26-5 (or, if the order involved

19 a family or household member, under IC 34-26-2 or

20 IC 34-4-5.1-5 before their repeal);

21 (B) an ex parte protective order issued under IC 34-26-5

22 (or, if the order involved a family or household member,

23 an emergency order issued under IC 34-26-2 or IC 34-4-5.1

24 before their repeal);

25 (C) a workplace violence restraining order issued under

26 IC 34-26-6;

27 (D) a no contact order in a dispositional decree issued

28 under IC 31-34-20-1, IC 31-37-19-1, or IC 31-37-5-6 (or

29 IC 31-6-4-15.4 or IC 31-6-4-15.9 before their repeal) or an

30 order issued under IC 31-32-13 (or IC 31-6-7-14 before its

31 repeal) that orders the person to refrain from direct or

32 indirect contact with a child in need of services or a

33 delinquent child;

34 (E) a no contact order issued as a condition of pretrial

35 release, including release on bail or personal recognizance,

36 or pretrial diversion, and including a no contact order

37 issued under IC 35-33-8-3.6;

38 (F) a no contact order issued as a condition of probation;

39 (G) a protective order to prevent domestic or family

40 violence issued under IC 31-15-5 (or IC 31-16-5 or

41 IC 31-1-11.5-8.2 before their repeal);

42 (H) a protective order to prevent domestic or family
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1 violence issued under IC 31-14-16-1 in a paternity action;

2 (I) a no contact order issued under IC 31-34-25 in a child

3 in need of services proceeding or under IC 31-37-25 in a

4 juvenile delinquency proceeding;

5 (J) an order issued in another state that is substantially

6 similar to an order described in clauses (A) through (I);

7 (K) an order that is substantially similar to an order

8 described in clauses (A) through (I) and is issued by an

9 Indian:

10 (i) tribe;

11 (ii) band;

12 (iii) pueblo;

13 (iv) nation; or

14 (v) organized group or community, including an Alaska

15 Native village or regional or village corporation as

16 defined in or established under the Alaska Native Claims

17 Settlement Act (43 U.S.C. 1601 et seq.);

18 that is recognized as eligible for the special programs and

19 services provided by the United States to Indians because

20 of their special status as Indians;

21 (L) an order issued under IC 35-33-8-3.2; or

22 (M) an order issued under IC 35-38-1-30.

23 SECTION 4. IC 35-49-3-4 IS AMENDED TO READ AS

24 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 4. (a) It is a defense to

25 a prosecution under section 3 of this chapter for the defendant to show:

26 (1) that the matter was disseminated or that the performance was

27 performed for legitimate scientific or educational purposes;

28 (2) that the matter was disseminated or displayed to or that the

29 performance was performed before the recipient by a bona fide

30 school, museum, or public library that qualifies for certain

31 property tax exemptions under IC 6-1.1-10, or by an employee of

32 such a school, museum, or public library acting within the scope

33 of his the employee's employment;

34 (3) that he the defendant had reasonable cause to believe that the

35 minor involved was eighteen (18) years old or older and that the

36 minor exhibited to the defendant a draft card, driver's license,

37 birth certificate, or other official or apparently official document

38 purporting to establish that the minor was eighteen (18) years old

39 or older; or

40 (4) that he the defendant was a salesclerk, motion picture

41 projectionist, usher, or ticket taker, acting within the scope of his

42 the defendant's employment and that he the defendant had no
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1 financial interest in the place where he the defendant was so

2 employed.

3 (b) Except as provided in subsection (c), it is a defense to a

4 prosecution under section 3 of this chapter if all the following

5 apply:

6 (1) A cellular telephone, another wireless or cellular

7 communications device, or a social networking web site was

8 used to disseminate matter to a minor that is harmful to

9 minors.

10 (2) The defendant is not more than four (4) years older or

11 younger than the person who received the matter that is

12 harmful to minors.

13 (3) The relationship between the defendant and the person

14 who received the matter that is harmful to minors was a

15 dating relationship or an ongoing personal relationship. For

16 purposes of this subdivision, the term "ongoing personal

17 relationship" does not include a family relationship.

18 (4) The crime was committed by a person less than

19 twenty-two (22) years of age.

20 (5) The person receiving the matter expressly or implicitly

21 acquiesced in the defendant's conduct.

22 (c) The defense to a prosecution described in subsection (b) does

23 not apply if the image is disseminated to a person other than the

24 person:

25 (1) who sent the image; or

26 (2) who is depicted in the image.

27 SECTION 5. IC 34-30-3-2 IS AMENDED TO READ AS

28 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 2. (a) The definitions

29 set forth in IC 22-11-20 apply to this section.

30 (b) Except as provided in subsection (c), the victim or an agent of

31 the victim of a theft (IC 35-43-4-2(a)) (IC 35-43-4-2) or criminal

32 conversion (IC 35-43-4-3) of:

33 3(1) anhydrous ammonia (NH );

34 (2) an ammonia solution; or

35 (3) a container used to store or transport anhydrous ammonia or

36 an ammonia solution;

37 is immune from civil liability for injury or damage resulting from the

38 possession or use of the anhydrous ammonia, ammonia solution, or

39 container by another person to commit a violation of IC 35-48-4.

40 (c) A victim or an agent described in subsection (b) is not immune

41 from civil liability under subsection (b) if:

42 (1) the victim or agent committed a crime involving the
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1 anhydrous ammonia, ammonia solution, or container that is the

2 subject of the theft or criminal conversion; or

3 (2) the victim's or agent's willful or intentional commission of a

4 violation of an applicable law, rule, or regulation governing the:

5 (A) design;

6 (B) construction;

7 (C) location;

8 (D) installation; or

9 (E) operation;

10 of equipment for storage, handling, use, or transportation of

11 anhydrous ammonia or ammonia solution proximately caused the

12 theft or criminal conversion.

13 SECTION 6. IC 34-30-20-1 IS AMENDED TO READ AS

14 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 1. A person is immune

15 from civil liability based on an act or omission related to the use of a

16 firearm or ammunition for a firearm by another person if the other

17 person directly or indirectly obtained the firearm or ammunition for a

18 firearm through the commission of the following:

19 (1) Burglary (IC 35-43-2-1).

20 (2) Robbery (IC 35-42-5-1).

21 (3) Theft (IC 35-43-4-2).

22 (4) Receiving stolen property (before the offense was abolished

23 on July 1, 2011) (IC 35-43-4-2).

24 (5) Criminal conversion (IC 35-43-4-3).

25 SECTION 7. IC 35-32-2-2 IS AMENDED TO READ AS

26 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 2. (a) A person may be

27 tried for theft or conversion in any county in which he the person

28 exerted unauthorized control over the property.

29 (b) A person may be tried for receiving stolen property (for an act

30 committed before the offense was abolished on July 1, 2011) in any

31 county in which he the person receives, retains, or disposes of the

32 property.

33 SECTION 8. IC 35-33-1-1, AS AMENDED BY P.L.50-2005,

34 SECTION 1, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

35 JULY 1, 2011]: Sec. 1. (a) A law enforcement officer may arrest a

36 person when the officer has:

37 (1) a warrant commanding that the person be arrested;

38 (2) probable cause to believe the person has committed or

39 attempted to commit, or is committing or attempting to commit,

40 theft or a felony;

41 (3) probable cause to believe the person has violated the

42 provisions of IC 9-26-1-1(1), IC 9-26-1-1(2), IC 9-26-1-2(1),
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1 IC 9-26-1-2(2), IC 9-26-1-3, IC 9-26-1-4, or IC 9-30-5;

2 (4) probable cause to believe the person is committing or

3 attempting to commit a misdemeanor in the officer's presence;

4 (5) probable cause to believe the person has committed a:

5 (A) battery resulting in bodily injury under IC 35-42-2-1; or

6 (B) domestic battery under IC 35-42-2-1.3.

7 The officer may use an affidavit executed by an individual alleged

8 to have direct knowledge of the incident alleging the elements of

9 the offense of battery to establish probable cause;

10 (6) probable cause to believe that the person violated

11 IC 35-46-1-15.1 (invasion of privacy);

12 (7) probable cause to believe that the person violated

13 IC 35-47-2-1 (carrying a handgun without a license) or

14 IC 35-47-2-22 (counterfeit handgun license);

15 (8) probable cause to believe that the person is violating or has

16 violated an order issued under IC 35-50-7;

17 (9) probable cause to believe that the person is violating or has

18 violated IC 35-47-6-1.1 (undisclosed transport of a dangerous

19 device); or

20 (10) probable cause to believe that the person is:

21 (A) violating or has violated IC 35-45-2-5 (interference with

22 the reporting of a crime); and

23 (B) interfering with or preventing the reporting of a crime

24 involving domestic or family violence (as defined in

25 IC 34-6-2-34.5).

26 (b) A person who:

27 (1) is employed full time as a federal enforcement officer;

28 (2) is empowered to effect an arrest with or without warrant for a

29 violation of the United States Code; and

30 (3) is authorized to carry firearms in the performance of the

31 person's duties;

32 may act as an officer for the arrest of offenders against the laws of this

33 state where the person reasonably believes that a felony has been or is

34 about to be committed or attempted in the person's presence.

35 SECTION 9. IC 35-43-2-1 IS AMENDED TO READ AS

36 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 1. A person who breaks

37 and enters the building or structure of another person, with intent to

38 commit theft or a felony in it, commits burglary, a Class C felony.

39 However, the offense is:

40 (1) a Class B felony if:

41 (A) it is committed while armed with a deadly weapon; or

42 (B) the building or structure is a:



C

o

p

y

9

EH 1083—LS 6491/DI 69+

1 (i) dwelling; or

2 (ii) structure used for religious worship; and

3 (2) a Class A felony if it results in:

4 (A) bodily injury; or

5 (B) serious bodily injury;

6 to any person other than a defendant.

7 SECTION 10. IC 35-43-4-2, AS AMENDED BY P.L.158-2009,

8 SECTION 8, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

9 JULY 1, 2011]: Sec. 2. (a) A person who knowingly or intentionally

10 exerts unauthorized control over property of another person, with intent

11 to deprive the other person of any part of its value or use, commits

12 theft, a Class D felony. Class A misdemeanor. However, the offense

13 is a Class D felony if the fair market value of the property is at

14 least seven hundred fifty dollars ($750) or if the person has a prior

15 unrelated conviction for conversion or theft, and a Class C felony

16 if:

17 (1) the fair market value of the property is at least one hundred

18 fifty thousand dollars ($100,000); ($50,000); or

19 (2) the property that is the subject of the theft is a valuable metal

20 (as defined in IC 25-37.5-1-1) and:

21 (A) relates to transportation safety;

22 (B) relates to public safety; or

23 (C) is taken from a:

24 (i) hospital or other health care facility;

25 (ii) telecommunications provider;

26 (iii) public utility (as defined in IC 32-24-1-5.9(a)); or

27 (iv) key facility;

28 and the absence of the property creates a substantial risk of bodily

29 injury to a person.

30 (b) A person who knowingly or intentionally receives, retains, or

31 disposes of the property of another person that has been the subject of

32 theft commits receiving stolen property, a Class D felony. However, the

33 offense is a Class C felony if:

34 (1) the fair market value of the property is at least one hundred

35 thousand dollars ($100,000); or

36 (2) the property that is the subject of the theft is a valuable metal

37 (as defined in IC 25-37.5-1-1) and:

38 (A) relates to transportation safety;

39 (B) relates to public safety; or

40 (C) is taken from a:

41 (i) hospital or other health care facility;

42 (ii) telecommunications provider;
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1 (iii) public utility (as defined in IC 32-24-1-5.9(a)); or

2 (iv) key facility;

3 and the absence of the property creates a substantial risk of bodily

4 injury to a person.

5 SECTION 11. IC 35-43-4-8 IS AMENDED TO READ AS

6 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 8. (a) A conviction for

7 an offense under section 2 of this chapter or section 3 of this chapter

8 that involves exerting unauthorized control over gasoline or motor

9 vehicle fuel:

10 (1) by operation of a motor vehicle to leave the premises of an

11 establishment at which gasoline or motor vehicle fuel is offered

12 for sale after the gasoline or motor vehicle fuel has been

13 dispensed into the fuel tank of the motor vehicle; and

14 (2) without payment or authorization of payment by a credit card,

15 debit card, charge card, or similar method of payment;

16 shall result in the suspension of the driving privileges of the person.

17 (b) The court imposing a sentence for a violation under subsection

18 (a) shall issue an order to the bureau of motor vehicles:

19 (1) stating that the person has been convicted of an offense under

20 section 2 of this chapter or section 3 of this chapter involving the

21 unauthorized taking of gasoline or motor vehicle fuel; and

22 (2) ordering the suspension of the person's driving privileges

23 under IC 9-25-6-21.

24 The suspension of a person's driving privileges under this section is in

25 addition to other penalties prescribed by IC 35-50-3-2 for a Class A

26 misdemeanor or by IC 35-50-2-7 for a Class D felony. IC 35-50.

27 SECTION 12. IC 35-43-5-2, AS AMENDED BY P.L.106-2006,

28 SECTION 3, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

29 JULY 1, 2011]: Sec. 2. (a) A person who knowingly or intentionally:

30 (1) makes or utters a written instrument in such a manner that it

31 purports to have been made:

32 (A) by another person;

33 (B) at another time;

34 (C) with different provisions; or

35 (D) by authority of one who did not give authority; or

36 (2) possesses more than one (1) written instrument knowing that

37 the written instruments were made in a manner that they purport

38 to have been made:

39 (A) by another person;

40 (B) at another time;

41 (C) with different provisions; or

42 (D) by authority of one who did not give authority;
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1 commits counterfeiting, a Class D felony.

2 (b) A person who, with intent to defraud, makes, utters, or possesses

3 a written instrument in such a manner that it purports to have been

4 made:

5 (1) by another person;

6 (2) at another time;

7 (3) with different provisions; or

8 (4) by authority of one who did not give authority;

9 commits forgery, a Class C Class D felony.

10 (c) This subsection applies to a person who applies for a driver's

11 license (as defined in IC 9-13-2-48) or a state identification card (as

12 issued under IC 9-24-16). A person who:

13 (1) knowingly or intentionally uses a false or fictitious name or

14 gives a false or fictitious address in an application for a driver's

15 license or a state identification card or for a renewal or a

16 duplicate of a driver's license or a state identification card; or

17 (2) knowingly or intentionally makes a false statement or conceals

18 a material fact or otherwise commits fraud in an application for a

19 driver's license or a state identification card;

20 commits application fraud, a Class D felony.

21 (d) This subsection applies to a person who applies for a state

22 identification card (as issued under IC 9-24-16). A person who:

23 (1) knowingly or intentionally uses false information in an

24 application for an identification card or for a renewal or duplicate

25 of an identification card; or

26 (2) knowingly or intentionally makes a false statement or

27 otherwise commits fraud in an application for an identification

28 card;

29 commits application fraud, a Class D felony.

30 SECTION 13. IC 35-43-5-3 IS AMENDED TO READ AS

31 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 3. (a) A person who:

32 (1) being an officer, manager, or other person participating in the

33 direction of a credit institution, knowingly or intentionally

34 receives or permits the receipt of a deposit or other investment,

35 knowing that the institution is insolvent;

36 (2) knowingly or intentionally:

37 (A) makes a false or misleading written statement; or

38 (B) misrepresents:

39 (i) the identity of the person or another person;

40 (ii) a person as being a physician licensed under

41 IC 25-22.5; or

42 (iii) the identity or quality of property;
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1 with intent to obtain property, employment, or an educational

2 opportunity;

3 (3) misapplies entrusted property, property of a governmental

4 entity, or property of a credit institution in a manner that the

5 person knows is unlawful or that the person knows involves

6 substantial risk of loss or detriment to either the owner of the

7 property or to a person for whose benefit the property was

8 entrusted;

9 (4) knowingly or intentionally, in the regular course of business,

10 either:

11 (A) uses or possesses for use a false weight or measure or

12 other device for falsely determining or recording the quality or

13 quantity of any commodity; or

14 (B) sells, offers, or displays for sale or delivers less than the

15 represented quality or quantity of any commodity;

16 (5) with intent to defraud another person furnishing electricity,

17 gas, water, telecommunication, or any other utility service or

18 cable television service, avoids a lawful charge for that service

19 by scheme or device or by tampering with facilities or equipment

20 of the person furnishing the service;

21 (6) with intent to defraud, misrepresents the identity of the person

22 or another person or the identity or quality of property;

23 (7) (6) with intent to defraud an owner of a coin machine, deposits

24 a slug in that machine;

25 (8) (7) with intent to enable the person or another person to

26 deposit a slug in a coin machine, makes, possesses, or disposes of

27 a slug; or

28 (9) (8) disseminates to the public an advertisement that the person

29 knows is false, misleading, or deceptive, with intent to promote

30 the purchase or sale of property or the acceptance of employment;

31 (10) with intent to defraud, misrepresents a person as being a

32 physician licensed under IC 25-22.5; or

33 (11) knowingly and intentionally defrauds another person

34 furnishing cable TV service by avoiding paying compensation for

35 that service by any scheme or device or by tampering with

36 facilities or equipment of the person furnishing the service;

37 commits deception, a Class A misdemeanor.

38 (b) In determining whether an advertisement is false, misleading, or

39 deceptive under subsection (a)(9), (a)(8), there shall be considered,

40 among other things, not only representations contained or suggested in

41 the advertisement, by whatever means, including device or sound, but

42 also the extent to which the advertisement fails to reveal material facts
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1 in the light of the representations.

2 SECTION 14. IC 35-43-5-3.5, AS AMENDED BY P.L.137-2009,

3 SECTION 14, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

4 JULY 1, 2011]: Sec. 3.5. (a) Except as provided in subsection (c), a

5 person who knowingly or intentionally obtains, possesses, transfers, or

6 uses the identifying information of another person, including the

7 identifying information of a person who is deceased:

8 (1) without the other person's consent; and

9 (2) with intent to:

10 (A) harm or defraud another person;

11 (B) assume another person's identity; or

12 (C) profess to be another person;

13 commits identity deception, a Class D felony.

14 (b) However, the offense defined in subsection (a) is a Class C

15 felony if:

16 (1) a person obtains, possesses, transfers, or uses the identifying

17 information of more than one hundred (100) persons;

18 (2) the fair market value of the fraud or harm caused by the

19 offense is at least fifty thousand dollars ($50,000); or

20 (3) a person obtains, possesses, transfers, or uses the identifying

21 information of a person who is less than eighteen (18) years of

22 age and is:

23 (A) the person's son or daughter;

24 (B) a dependent of the person;

25 (C) a ward of the person; or

26 (D) an individual for whom the person is a guardian; or

27 (4) a person obtains, possesses, transfers, or uses the

28 identifying information of another person with intent to:

29 (A) commit terrorism; or

30 (B) obtain or transport a weapon of mass destruction.

31 (c) The conduct prohibited in subsections (a) and (b) does not apply

32 to:

33 (1) a person less than twenty-one (21) years of age who uses the

34 identifying information of another person to acquire an alcoholic

35 beverage (as defined in IC 7.1-1-3-5);

36 (2) a minor (as defined in IC 35-49-1-4) who uses the identifying

37 information of another person to acquire:

38 (A) a cigarette or tobacco product (as defined in IC 6-7-2-5);

39 (B) a periodical, a videotape, or other communication medium

40 that contains or depicts nudity (as defined in IC 35-49-1-5);

41 (C) admittance to a performance (live or film) that prohibits

42 the attendance of the minor based on age; or
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1 (D) an item that is prohibited by law for use or consumption by

2 a minor; or

3 (3) any person who uses the identifying information for a lawful

4 purpose.

5 (d) It is not a defense in a prosecution under subsection (a) or (b)

6 that no person was harmed or defrauded.

7 SECTION 15. IC 35-43-5-3.8, AS ADDED BY P.L.137-2009,

8 SECTION 15, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

9 JULY 1, 2011]: Sec. 3.8. (a) A person who knowingly or intentionally

10 obtains, possesses, transfers, or uses the synthetic identifying

11 information:

12 (1) with intent to harm or defraud another person;

13 (2) with intent to assume another person's identity; or

14 (3) with intent to profess to be another person;

15 commits synthetic identity deception, a Class D felony.

16 (b) The offense under subsection (a) is a Class C felony if:

17 (1) a person obtains, possesses, transfers, or uses the synthetic

18 identifying information of more than one hundred (100) persons;

19 or

20 (2) the fair market value of the fraud or harm caused by the

21 offense is at least fifty thousand dollars ($50,000); or

22 (3) a person obtains, possesses, transfers, or uses the synthetic

23 identifying information of another person with intent to:

24 (A) commit terrorism; or

25 (B) obtain or transport a weapon of mass destruction.

26 (c) The conduct prohibited in subsections (a) and (b) does not apply

27 to:

28 (1) a person less than twenty-one (21) years of age who uses the

29 synthetic identifying information of another person to acquire an

30 alcoholic beverage (as defined in IC 7.1-1-3-5); or

31 (2) a minor (as defined in IC 35-49-1-4) who uses the synthetic

32 identifying information of another person to acquire:

33 (A) a cigarette or tobacco product (as defined in IC 6-7-2-5);

34 (B) a periodical, a videotape, or other communication medium

35 that contains or depicts nudity (as defined in IC 35-49-1-5);

36 (C) admittance to a performance (live or on film) that prohibits

37 the attendance of the minor based on age; or

38 (D) an item that is prohibited by law for use or consumption by

39 a minor.

40 (d) It is not a defense in a prosecution under subsection (a) or (b)

41 that no person was harmed or defrauded.

42 SECTION 16. IC 35-43-5-4.3, AS AMENDED BY P.L.137-2009,
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1 SECTION 16, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

2 JULY 1, 2011]: Sec. 4.3. (a) As used in this section, "card skimming

3 device" means a device that is designed to read information encoded on

4 a credit card. The term includes a device designed to read, record, or

5 transmit information encoded on a credit card:

6 (1) directly from a credit card; or

7 (2) from another device that reads information directly from a

8 credit card.

9 (b) A person who possesses a card skimming device with intent to

10 commit:

11 (1) identity deception (IC 35-43-5-3.5);

12 (2) synthetic identity deception (IC 35-43-5-3.8); or

13 (3) fraud (IC 35-43-5-4); or

14 (4) terroristic deception (IC 35-43-5-3.6);

15 commits unlawful possession of a card skimming device, Unlawful

16 possession of a card skimming device under subdivision (1), (2), or (3)

17 is a Class D felony. However, unlawful possession of a card skimming

18 device under subdivision (4) with intent to commit terrorism or

19 obtain or transport a weapon of mass destruction is a Class C

20 felony.

21 SECTION 17. IC 35-43-5-4.5, AS ADDED BY P.L.181-2005,

22 SECTION 7, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

23 JULY 1, 2011]: Sec. 4.5. (a) A person who, knowingly and with intent

24 to defraud:

25 (1) makes, utters, presents, or causes to be presented to an insurer

26 or an insurance claimant, a claim statement that contains false,

27 incomplete, or misleading information concerning the claim;

28 (2) presents, causes to be presented, or prepares with knowledge

29 or belief that it will be presented to or by an insurer, an oral, a

30 written, or an electronic statement that the person knows to

31 contain materially false information as part of, in support of, or

32 concerning a fact that is material to:

33 (A) the rating of an insurance policy;

34 (B) a claim for payment or benefit under an insurance policy;

35 (C) premiums paid on an insurance policy;

36 (D) payments made in accordance with the terms of an

37 insurance policy;

38 (E) an application for a certificate of authority;

39 (F) the financial condition of an insurer; or

40 (G) the acquisition of an insurer;

41 or conceals any information concerning a subject set forth in

42 clauses (A) through (G);
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1 (3) solicits or accepts new or renewal insurance risks by or for an

2 insolvent insurer or other entity regulated under IC 27;

3 (4) removes:

4 (A) the assets;

5 (B) the record of assets, transactions, and affairs; or

6 (C) a material part of the assets or the record of assets,

7 transactions, and affairs;

8 of an insurer or another entity regulated under IC 27, from the

9 home office, other place of business, or place of safekeeping of

10 the insurer or other regulated entity, or conceals or attempts to

11 conceal from the department of insurance assets or records

12 referred to in clauses (A) through (B); or

13 (5) diverts funds of an insurer or another person in connection

14 with:

15 (A) the transaction of insurance or reinsurance;

16 (B) the conduct of business activities by an insurer or another

17 entity regulated under IC 27; or

18 (C) the formation, acquisition, or dissolution of an insurer or

19 another entity regulated under IC 27;

20 commits insurance fraud. Except as provided in subsection (b),

21 insurance fraud is a Class D felony.

22 (b) An offense described in subsection (a) is a Class C felony if:

23 (1) the person who commits the offense has a prior unrelated

24 conviction under this section; or

25 (2) the:

26 (A) value of property, services, or other benefits obtained or

27 attempted to be obtained by the person as a result of the

28 offense; or

29 (B) economic loss suffered by another person as a result of the

30 offense;

31 is at least two thousand five hundred dollars ($2,500). fifty

32 thousand dollars ($50,000).

33 (c) A person who knowingly and with intent to defraud makes a

34 material misstatement in support of an application for the issuance of

35 an insurance policy commits insurance application fraud, a Class A

36 misdemeanor.

37 SECTION 18. IC 35-43-5-5 IS AMENDED TO READ AS

38 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 5. (a) A person who

39 knowingly or intentionally issues or delivers a check, a draft, or an

40 order on a credit institution for the payment of or to acquire money or

41 other property, knowing that it will not be paid or honored by the credit

42 institution upon presentment in the usual course of business, commits
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1 check deception, a Class A misdemeanor. However, the offense is a

2 Class D felony if the amount of the check, draft, or order is at least two

3 thousand five hundred seven hundred fifty dollars ($2,500) and the

4 property acquired by the person was a motor vehicle. ($750).

5 (b) An unpaid and dishonored check, a draft, or an order that has the

6 drawee's refusal to pay and reason printed, stamped, or written on or

7 attached to it constitutes prima facie evidence:

8 (1) that due presentment of it was made to the drawee for payment

9 and dishonor thereof; and

10 (2) that it properly was dishonored for the reason stated.

11 (c) The fact that a person issued or delivered a check, a draft, or an

12 order, payment of which was refused by the drawee, constitutes prima

13 facie evidence that the person knew that it would not be paid or

14 honored. In addition, evidence that a person had insufficient funds in

15 or no account with a drawee credit institution constitutes prima facie

16 evidence that the person knew that the check, draft, or order would not

17 be paid or honored.

18 (d) The following two (2) items constitute prima facie evidence of

19 the identity of the maker of a check, draft, or order if at the time of its

20 acceptance they are obtained and recorded, either on the check, draft,

21 or order itself or on file, by the payee:

22 (1) Name and residence, business, or mailing address of the

23 maker.

24 (2) Motor vehicle operator's license number, Social Security

25 number, home telephone number, or place of employment of the

26 maker.

27 (e) It is a defense under subsection (a) if a person who:

28 (1) has an account with a credit institution but does not have

29 sufficient funds in that account; and

30 (2) issues or delivers a check, a draft, or an order for payment on

31 that credit institution;

32 pays the payee or holder the amount due, together with protest fees and

33 any service fee or charge, which may not exceed the greater of

34 twenty-seven dollars and fifty cents ($27.50) or five percent (5%) (but

35 not more than two hundred fifty dollars ($250)) of the amount due, that

36 may be charged by the payee or holder, within ten (10) days after the

37 date of mailing by the payee or holder of notice to the person that the

38 check, draft, or order has not been paid by the credit institution. Notice

39 sent in the manner set forth in IC 26-2-7-3 constitutes notice to the

40 person that the check, draft, or order has not been paid by the credit

41 institution. The payee or holder of a check, draft, or order that has been

42 dishonored incurs no civil or criminal liability for sending notice under
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1 this subsection.

2 (f) A person does not commit a crime under subsection (a) when:

3 (1) the payee or holder knows that the person has insufficient

4 funds to ensure payment or that the check, draft, or order is

5 postdated; or

6 (2) insufficiency of funds or credit results from an adjustment to

7 the person's account by the credit institution without notice to the

8 person.

9 SECTION 19. IC 35-43-5-7 IS AMENDED TO READ AS

10 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 7. (a) A person who

11 knowingly or intentionally:

12 (1) obtains public relief or assistance by means of impersonation,

13 fictitious transfer, false or misleading oral or written statement,

14 fradulent fraudulent conveyance, or other fraudulent means;

15 (2) acquires, possesses, uses, transfers, sells, trades, issues, or

16 disposes of:

17 (A) an authorization document to obtain public relief or

18 assistance; or

19 (B) public relief or assistance;

20 except as authorized by law;

21 (3) uses, transfers, acquires, issues, or possesses a blank or

22 incomplete authorization document to participate in public relief

23 or assistance programs, except as authorized by law;

24 (4) counterfeits or alters an authorization document to receive

25 public relief or assistance, or knowingly uses, transfers, acquires,

26 or possesses a counterfeit or altered authorization document to

27 receive public relief or assistance; or

28 (5) conceals information for the purpose of receiving public relief

29 or assistance to which he the person is not entitled;

30 commits welfare fraud, a Class A misdemeanor, except as provided in

31 subsection (b).

32 (b) The offense is:

33 (1) a Class D felony if

34 (A) the amount of public relief or assistance involved is more

35 than two hundred fifty dollars ($250) seven hundred fifty

36 dollars ($750) but less than two thousand five hundred dollars

37 ($2,500); or

38 (B) the amount involved is not more than two hundred fifty

39 dollars ($250) and the person has a prior conviction of welfare

40 fraud under this section; fifty thousand dollars ($50,000);

41 and

42 (2) a Class C felony if the amount of public relief or assistance
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1 involved is two thousand five hundred dollars ($2,500) fifty

2 thousand dollars ($50,000) or more. regardless of whether the

3 person has a prior conviction of welfare fraud under this section.

4 (c) Whenever a person is convicted of welfare fraud under this

5 section, the clerk of the sentencing court shall certify to the appropriate

6 state agency and the appropriate agency of the county of the defendant's

7 residence:

8 (1) his the person's conviction; and

9 (2) whether the defendant is placed on probation and restitution

10 is ordered under IC 35-38-2.

11 SECTION 20. IC 35-43-5-7.1, AS AMENDED BY P.L.1-2006,

12 SECTION 531, IS AMENDED TO READ AS FOLLOWS

13 [EFFECTIVE JULY 1, 2011]: Sec. 7.1. (a) Except as provided in

14 subsection (b), a person who knowingly or intentionally:

15 (1) files a Medicaid claim, including an electronic claim, in

16 violation of IC 12-15;

17 (2) obtains payment from the Medicaid program under IC 12-15

18 by means of a false or misleading oral or written statement or

19 other fraudulent means;

20 (3) acquires a provider number under the Medicaid program

21 except as authorized by law;

22 (4) alters with the intent to defraud or falsifies documents or

23 records of a provider (as defined in 42 CFR 1000.30) that are

24 required to be kept under the Medicaid program; or

25 (5) conceals information for the purpose of applying for or

26 receiving unauthorized payments from the Medicaid program;

27 commits Medicaid fraud, a Class D felony.

28 (b) The offense described in subsection (a) is a Class C felony if the

29 fair market value of the offense is at least one hundred thousand dollars

30 ($100,000). fifty thousand dollars ($50,000).

31 SECTION 21. IC 35-43-5-7.2 IS AMENDED TO READ AS

32 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 7.2. (a) Except as

33 provided in subsection (b), a person who knowingly or intentionally:

34 (1) files a children's health insurance program claim, including an

35 electronic claim, in violation of IC 12-17.6;

36 (2) obtains payment from the children's health insurance program

37 under IC 12-17.6 by means of a false or misleading oral or written

38 statement or other fraudulent means;

39 (3) acquires a provider number under the children's health

40 insurance program except as authorized by law;

41 (4) alters with intent to defraud or falsifies documents or records

42 of a provider (as defined in 42 CFR 1002.301) that are required
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1 to be kept under the children's health insurance program; or

2 (5) conceals information for the purpose of applying for or

3 receiving unauthorized payments from the children's health

4 insurance program;

5 commits insurance fraud, a Class D felony.

6 (b) The offense described in subsection (a) is a Class C felony if the

7 fair market value of the offense is at least one hundred thousand dollars

8 ($100,000). fifty thousand dollars ($50,000).

9 SECTION 22. IC 35-43-5-8, AS AMENDED BY P.L.57-2006,

10 SECTION 80, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

11 JULY 1, 2011]: Sec. 8. (a) A person who knowingly executes, or

12 attempts to execute, a scheme or artifice:

13 (1) to defraud a state or federally chartered or federally insured

14 financial institution;

15 when children are present; or

16 (2) to obtain any of the money, funds, credits, assets, securities,

17 or other property owned by or under the custody or control of a

18 state or federally chartered or federally insured financial

19 institution by means of false or fraudulent pretenses,

20 representations, or promises;

21 commits bank fraud, a Class C Class D felony. However, the offense

22 is a Class C felony if the total amount of property obtained is at

23 least fifty thousand dollars ($50,000).

24 (b) As used in this section, the term "state or federally chartered or

25 federally insured financial institution" means:

26 (1) an institution with accounts insured by the Federal Deposit

27 Insurance Corporation;

28 (2) a credit union with accounts insured by the National Credit

29 Union Administration Board;

30 (3) a federal home loan bank or a member, as defined in Section

31 2 of the Federal Home Loan Bank Act (12 U.S.C. 1422), as in

32 effect on December 31, 1990, of the Federal Home Loan Bank

33 System; or

34 (4) a bank, banking association, land bank, intermediate credit

35 bank, bank for cooperatives, production credit association, land

36 bank association, mortgage association, trust company, savings

37 bank, or other banking or financial institution organized or

38 operating under the laws of the United States or of the state.

39 The term does not include a lender licensed under IC 24-4.5.

40 SECTION 23. IC 35-43-5-12 IS AMENDED TO READ AS

41 FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 12. (a) As used in this

42 section, "financial institution" refers to a state or federally chartered



C

o

p

y

21

EH 1083—LS 6491/DI 69+

1 bank, savings bank, savings association, or credit union.

2 (b) A person who knowingly or intentionally obtains property,

3 through a scheme or artifice, with intent to defraud:

4 (1) by issuing or delivering a check, a draft, an electronic debit,

5 or an order on a financial institution:

6 (A) knowing that the check, draft, order, or electronic debit

7 will not be paid or honored by the financial institution upon

8 presentment in the usual course of business;

9 (B) using false or altered evidence of identity or residence;

10 (C) using a false or an altered account number; or

11 (D) using a false or an altered check, draft, order, or electronic

12 instrument;

13 (2) by:

14 (A) depositing the minimum initial deposit required to open an

15 account; and

16 (B) either making no additional deposits or making insufficient

17 additional deposits to insure debits to the account; or

18 (3) by opening accounts with more than one (1) financial

19 institution in either a consecutive or concurrent time period;

20 commits check fraud, a Class D felony. However, the offense is a Class

21 C felony if the person has a prior unrelated conviction under this

22 section or the aggregate amount of property obtained is at least

23 twenty-five thousand dollars ($25,000). fifty thousand dollars

24 ($50,000).

25 SECTION 24. P.L.182-2009(ss), SECTION 493 IS AMENDED TO

26 READ AS FOLLOWS [EFFECTIVE JULY 1, 2011]: SECTION 493.

27 (a) As used in this SECTION, "commission" refers to the criminal code

28 evaluation commission established by subsection (b).

29 (b) The criminal code evaluation commission is established to

30 evaluate the criminal laws of Indiana. If, based on the commission's

31 evaluation, the commission determines that changes are necessary or

32 appropriate, the commission shall make recommendations to the

33 general assembly for the modification of the criminal laws.

34 (c) For the 2011 interim, the commission shall study:

35 (1) child solicitation (IC 35-42-4-6), including whether or not

36 there should be an increased penalty for a person who is at

37 least twenty-one (21) years of age to knowingly or

38 intentionally solicit a child less than fourteen (14) years of age,

39 or an individual the person believes to be a child less than

40 fourteen (14) years of age;

41 (2) child trafficking, including whether the general assembly

42 should enact a crime of promotion of child trafficking and if
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1 promotion of child trafficking should be added to the list of

2 sex offenders under IC 11-8-8-4.5;

3 (3) sex crimes against children, including whether there

4 should be an increased penalty, or creation of a new crime, for

5 the commission of a sex crime by a person at least twenty-one

6 (21) years of age with whom the child victim has a

7 relationship of trust or emotional dependence, including a

8 school employee, school volunteer, counselor, therapist,

9 member of the clergy, and medical personnel; and

10 (4) the appropriate statute of limitations for sex crimes

11 against children, including child molesting (IC 35-42-4-3),

12 child exploitation (IC 35-42-4-4(b)), and sexual misconduct

13 with a minor (IC 35-42-4-9).

14 (c) (d) The commission may study other topics assigned by the

15 legislative council or as directed by the commission chair.

16 (d) (e) The commission may meet during the months of:

17 (1) July, August, and September of 2009;

18 (2) April, May, June, July, August, and September of 2010; and

19 (3) June, July, August, and September of 2011.

20 (e) (f) The commission consists of seventeen (17) members

21 appointed as follows:

22 (1) Four (4) members of the senate, not more than two (2) of

23 whom may be affiliated with the same political party, to be

24 appointed by the president pro tempore of the senate.

25 (2) Four (4) members of the house of representatives, not more

26 than two (2) of whom may be affiliated with the same political

27 party, to be appointed by the speaker of the house of

28 representatives.

29 (3) The attorney general or the attorney general's designee.

30 (4) The commissioner of the department of correction or the

31 commissioner's designee.

32 (5) The executive director of the prosecuting attorneys council of

33 Indiana or the executive director's designee.

34 (6) The executive director of the public defender council of

35 Indiana or the executive director's designee.

36 (7) The chief justice of the supreme court or the chief justice's

37 designee.

38 (8) Two (2) judges who exercise criminal jurisdiction, who may

39 not be affiliated with the same political party, to be appointed by

40 the governor.

41 (9) Two (2) professors employed by a law school in Indiana

42 whose expertise includes criminal law, to be appointed by the
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1 governor.

2 (f) (g) The chairman of the legislative council shall appoint a

3 legislative member of the commission to serve as chair of the

4 commission. Whenever there is a new chairman of the legislative

5 council, the new chairman may remove the chair of the commission

6 and appoint another chair.

7 (g) (h) If a legislative member of the commission ceases to be a

8 member of the chamber from which the member was appointed, the

9 member also ceases to be a member of the commission.

10 (h) (i) A legislative member of the commission may be removed at

11 any time by the appointing authority who appointed the legislative

12 member.

13 (i) (j) If a vacancy exists on the commission, the appointing

14 authority who appointed the former member whose position is vacant

15 shall appoint an individual to fill the vacancy.

16 (j) (k) The commission shall submit a final report of the results of

17 its study to the legislative council before November 1, 2011. The report

18 must be in an electronic format under IC 5-14-6.

19 (k) (l) The Indiana criminal justice institute shall provide staff

20 support to the commission to prepare:

21 (1) minutes of each meeting; and

22 (2) the final report.

23 (l) (m) The legislative services agency shall provide staff support to

24 the commission to:

25 (1) advise the commission on legal matters, criminal procedures,

26 and legal research; and

27 (2) draft potential legislation.

28 (m) (n) Each member of the commission is entitled to receive the

29 same per diem, mileage, and travel allowances paid to individuals who

30 serve as legislative and lay members, respectively, of interim study

31 committees established by the legislative council.

32 (n) (o) The affirmative votes of a majority of all the members who

33 serve on the commission are required for the commission to take action

34 on any measure, including the final report.

35 (o) (p) Except as otherwise specifically provided by this SECTION,

36 the commission shall operate under the rules of the legislative council.

37 All funds necessary to carry out this SECTION shall be paid from

38 appropriations to the legislative council and the legislative services

39 agency.

40 (p) (q) This SECTION expires December 31, 2011.

41 SECTION 25. THE FOLLOWING ARE REPEALED [EFFECTIVE

42 JULY 1, 2011]: IC 35-43-4-2.5; IC 35-43-5-3.6.
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COMMITTEE REPORT

Mr. Speaker: Your Committee on Courts and Criminal Code, to

which was referred House Bill 1083, has had the same under

consideration and begs leave to report the same back to the House with

the recommendation that said bill be amended as follows:

Delete the title and insert the following:

A BILL FOR AN ACT concerning the criminal code evaluation

committee.

Delete everything after the enacting clause and insert the following:

(SEE TEXT OF BILL)

and when so amended that said bill do pass.

(Reference is to HB 1083 as introduced.)

STEUERWALD, Chair

Committee Vote: yeas 11, nays 0.

_____

HOUSE MOTION

Mr. Speaker: I move that House Bill 1083 be amended to read as

follows:

Page 1, line 10, delete "study" and insert "study:

(1)".

Page 1, line 15, delete "age." and insert "age; and

(2) child trafficking, including whether the general assembly

should enact a crime of promotion of child trafficking and if

promotion of child trafficking should be added to the list of

sex offenders under IC 11-8-8-4.5.".

(Reference is to HB 1083 as printed January 28, 2011.)

DELANEY
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COMMITTEE REPORT

Madam President: The Senate Committee on Corrections, Criminal,

and Civil Matters, to which was referred House Bill No. 1083, has had

the same under consideration and begs leave to report the same back

to the Senate with the recommendation that said bill be AMENDED as

follows:

Page 1, line 16, delete "and".

Page 2, line 3, delete "11-8-8-4.5." and insert "11-8-8-4.5; and

(3) sex crimes against children, including whether there

should be an increased penalty, or creation of a new crime, for

the commission of a sex crime by a person at least twenty-one

(21) years of age with whom the child victim has a

relationship of trust or emotional dependence, including a

school employee, school volunteer, counselor, therapist,

member of the clergy, and medical personnel.".

and when so amended that said bill do pass.

(Reference is to HB 1083 as reprinted February 4, 2011.)

STEELE, Chairperson

Committee Vote: Yeas 10, Nays 0.

_____

SENATE MOTION

Madam President: I move that Engrossed House Bill 1083 be

amended to read as follows:

Page 2, line 3, delete "and".

Page 2, line 10, delete "personnel." and insert "personnel; and

(4) the appropriate statute of limitations for sex crimes

against children, including child molesting (IC 35-42-4-3),

child exploitation (IC 35-42-4-4(b)), and sexual misconduct

with a minor (IC 35-42-4-9).".

(Reference is to EHB 1083 as printed April 1, 2011.)

HEAD
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SENATE MOTION

Madam President: I move that Engrossed House Bill 1083 be

amended to read as follows:

Delete the title and insert the following:

A BILL FOR AN ACT to amend the Indiana Code concerning

criminal law.

Page 1, between the enacting clause and line 1, begin a new

paragraph and insert:

"SECTION 1. IC 34-30-3-2 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 2. (a) The definitions

set forth in IC 22-11-20 apply to this section.

(b) Except as provided in subsection (c), the victim or an agent of

the victim of a theft (IC 35-43-4-2(a)) (IC 35-43-4-2) or criminal

conversion (IC 35-43-4-3) of:

3(1) anhydrous ammonia (NH );

(2) an ammonia solution; or

(3) a container used to store or transport anhydrous ammonia or

an ammonia solution;

is immune from civil liability for injury or damage resulting from the

possession or use of the anhydrous ammonia, ammonia solution, or

container by another person to commit a violation of IC 35-48-4.

(c) A victim or an agent described in subsection (b) is not immune

from civil liability under subsection (b) if: 

(1) the victim or agent committed a crime involving the

anhydrous ammonia, ammonia solution, or container that is the

subject of the theft or criminal conversion; or

(2) the victim's or agent's willful or intentional commission of a

violation of an applicable law, rule, or regulation governing the:

(A) design;

(B) construction;

(C) location;

(D) installation; or

(E) operation;

of equipment for storage, handling, use, or transportation of

anhydrous ammonia or ammonia solution proximately caused the

theft or criminal conversion.

SECTION 2. IC 34-30-20-1 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 1. A person is immune

from civil liability based on an act or omission related to the use of a

firearm or ammunition for a firearm by another person if the other

person directly or indirectly obtained the firearm or ammunition for a

firearm through the commission of the following:
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(1) Burglary (IC 35-43-2-1).

(2) Robbery (IC 35-42-5-1).

(3) Theft (IC 35-43-4-2).

(4) Receiving stolen property (before the offense was abolished

on July 1, 2011) (IC 35-43-4-2).

(5) Criminal conversion (IC 35-43-4-3).

SECTION 3. IC 35-32-2-2 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 2. (a) A person may be

tried for theft or conversion in any county in which he the person

exerted unauthorized control over the property.

(b) A person may be tried for receiving stolen property (for an act

committed before the offense was abolished on July 1, 2011) in any

county in which he the person receives, retains, or disposes of the

property.

SECTION 4. IC 35-33-1-1, AS AMENDED BY P.L.50-2005,

SECTION 1, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 1. (a) A law enforcement officer may arrest a

person when the officer has:

(1) a warrant commanding that the person be arrested;

(2) probable cause to believe the person has committed or

attempted to commit, or is committing or attempting to commit,

theft or a felony;

(3) probable cause to believe the person has violated the

provisions of IC 9-26-1-1(1), IC 9-26-1-1(2), IC 9-26-1-2(1),

IC 9-26-1-2(2), IC 9-26-1-3, IC 9-26-1-4, or IC 9-30-5;

(4) probable cause to believe the person is committing or

attempting to commit a misdemeanor in the officer's presence;

(5) probable cause to believe the person has committed a:

(A) battery resulting in bodily injury under IC 35-42-2-1; or

(B) domestic battery under IC 35-42-2-1.3.

The officer may use an affidavit executed by an individual alleged

to have direct knowledge of the incident alleging the elements of

the offense of battery to establish probable cause;

(6) probable cause to believe that the person violated

IC 35-46-1-15.1 (invasion of privacy);

(7) probable cause to believe that the person violated

IC 35-47-2-1 (carrying a handgun without a license) or

IC 35-47-2-22 (counterfeit handgun license);

(8) probable cause to believe that the person is violating or has

violated an order issued under IC 35-50-7;

(9) probable cause to believe that the person is violating or has

violated IC 35-47-6-1.1 (undisclosed transport of a dangerous
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device); or

(10) probable cause to believe that the person is:

(A) violating or has violated IC 35-45-2-5 (interference with

the reporting of a crime); and

(B) interfering with or preventing the reporting of a crime

involving domestic or family violence (as defined in

IC 34-6-2-34.5).

(b) A person who:

(1) is employed full time as a federal enforcement officer;

(2) is empowered to effect an arrest with or without warrant for a

violation of the United States Code; and

(3) is authorized to carry firearms in the performance of the

person's duties;

may act as an officer for the arrest of offenders against the laws of this

state where the person reasonably believes that a felony has been or is

about to be committed or attempted in the person's presence.

SECTION 5. IC 35-43-2-1 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 1. A person who breaks

and enters the building or structure of another person, with intent to

commit theft or a felony in it, commits burglary, a Class C felony.

However, the offense is:

(1) a Class B felony if:

(A) it is committed while armed with a deadly weapon; or

(B) the building or structure is a:

(i) dwelling; or

(ii) structure used for religious worship; and

(2) a Class A felony if it results in:

(A) bodily injury; or

(B) serious bodily injury;

to any person other than a defendant.

SECTION 6. IC 35-43-4-2, AS AMENDED BY P.L.158-2009,

SECTION 8, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 2. (a) A person who knowingly or intentionally

exerts unauthorized control over property of another person, with intent

to deprive the other person of any part of its value or use, commits

theft, a Class D felony. Class A misdemeanor. However, the offense

is a Class D felony if the fair market value of the property is at

least seven hundred fifty dollars ($750) or if the person has a prior

unrelated conviction for conversion or theft, and a Class C felony

if:

(1) the fair market value of the property is at least one hundred

fifty thousand dollars ($100,000); ($50,000); or
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(2) the property that is the subject of the theft is a valuable metal

(as defined in IC 25-37.5-1-1) and:

(A) relates to transportation safety;

(B) relates to public safety; or

(C) is taken from a:

(i) hospital or other health care facility;

(ii) telecommunications provider;

(iii) public utility (as defined in IC 32-24-1-5.9(a)); or

(iv) key facility;

and the absence of the property creates a substantial risk of bodily

injury to a person.

(b) A person who knowingly or intentionally receives, retains, or

disposes of the property of another person that has been the subject of

theft commits receiving stolen property, a Class D felony. However, the

offense is a Class C felony if:

(1) the fair market value of the property is at least one hundred

thousand dollars ($100,000); or

(2) the property that is the subject of the theft is a valuable metal

(as defined in IC 25-37.5-1-1) and:

(A) relates to transportation safety;

(B) relates to public safety; or

(C) is taken from a:

(i) hospital or other health care facility;

(ii) telecommunications provider;

(iii) public utility (as defined in IC 32-24-1-5.9(a)); or

(iv) key facility;

and the absence of the property creates a substantial risk of bodily

injury to a person.

SECTION 7. IC 35-43-4-8 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 8. (a) A conviction for

an offense under section 2 of this chapter or section 3 of this chapter

that involves exerting unauthorized control over gasoline or motor

vehicle fuel:

(1) by operation of a motor vehicle to leave the premises of an

establishment at which gasoline or motor vehicle fuel is offered

for sale after the gasoline or motor vehicle fuel has been

dispensed into the fuel tank of the motor vehicle; and

(2) without payment or authorization of payment by a credit card,

debit card, charge card, or similar method of payment;

shall result in the suspension of the driving privileges of the person.

(b) The court imposing a sentence for a violation under subsection

(a) shall issue an order to the bureau of motor vehicles:
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(1) stating that the person has been convicted of an offense under

section 2 of this chapter or section 3 of this chapter involving the

unauthorized taking of gasoline or motor vehicle fuel; and

(2) ordering the suspension of the person's driving privileges

under IC 9-25-6-21.

The suspension of a person's driving privileges under this section is in

addition to other penalties prescribed by IC 35-50-3-2 for a Class A

misdemeanor or by IC 35-50-2-7 for a Class D felony. IC 35-50.

SECTION 8. IC 35-43-5-2, AS AMENDED BY P.L.106-2006,

SECTION 3, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 2. (a) A person who knowingly or intentionally:

(1) makes or utters a written instrument in such a manner that it

purports to have been made:

(A) by another person;

(B) at another time;

(C) with different provisions; or

(D) by authority of one who did not give authority; or

(2) possesses more than one (1) written instrument knowing that

the written instruments were made in a manner that they purport

to have been made:

(A) by another person;

(B) at another time;

(C) with different provisions; or

(D) by authority of one who did not give authority;

commits counterfeiting, a Class D felony.

(b) A person who, with intent to defraud, makes, utters, or possesses

a written instrument in such a manner that it purports to have been

made:

(1) by another person;

(2) at another time;

(3) with different provisions; or

(4) by authority of one who did not give authority;

commits forgery, a Class C Class D felony.

(c) This subsection applies to a person who applies for a driver's

license (as defined in IC 9-13-2-48) or a state identification card (as

issued under IC 9-24-16). A person who:

(1) knowingly or intentionally uses a false or fictitious name or

gives a false or fictitious address in an application for a driver's

license or a state identification card or for a renewal or a

duplicate of a driver's license or a state identification card; or

(2) knowingly or intentionally makes a false statement or conceals

a material fact or otherwise commits fraud in an application for a
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driver's license or a state identification card;

commits application fraud, a Class D felony.

(d) This subsection applies to a person who applies for a state

identification card (as issued under IC 9-24-16). A person who:

(1) knowingly or intentionally uses false information in an

application for an identification card or for a renewal or duplicate

of an identification card; or

(2) knowingly or intentionally makes a false statement or

otherwise commits fraud in an application for an identification

card;

commits application fraud, a Class D felony.

SECTION 9. IC 35-43-5-3 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 3. (a) A person who:

(1) being an officer, manager, or other person participating in the

direction of a credit institution, knowingly or intentionally

receives or permits the receipt of a deposit or other investment,

knowing that the institution is insolvent;

(2) knowingly or intentionally:

(A) makes a false or misleading written statement; or

(B) misrepresents:

(i) the identity of the person or another person;

(ii) a person as being a physician licensed under

IC 25-22.5; or

(iii) the identity or quality of property;

with intent to obtain property, employment, or an educational

opportunity;

(3) misapplies entrusted property, property of a governmental

entity, or property of a credit institution in a manner that the

person knows is unlawful or that the person knows involves

substantial risk of loss or detriment to either the owner of the

property or to a person for whose benefit the property was

entrusted;

(4) knowingly or intentionally, in the regular course of business,

either:

(A) uses or possesses for use a false weight or measure or

other device for falsely determining or recording the quality or

quantity of any commodity; or

(B) sells, offers, or displays for sale or delivers less than the

represented quality or quantity of any commodity;

(5) with intent to defraud another person furnishing electricity,

gas, water, telecommunication, or any other utility service or

cable television service, avoids a lawful charge for that service
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by scheme or device or by tampering with facilities or equipment

of the person furnishing the service;

(6) with intent to defraud, misrepresents the identity of the person

or another person or the identity or quality of property;

(7) (6) with intent to defraud an owner of a coin machine, deposits

a slug in that machine;

(8) (7) with intent to enable the person or another person to

deposit a slug in a coin machine, makes, possesses, or disposes of

a slug; or

(9) (8) disseminates to the public an advertisement that the person

knows is false, misleading, or deceptive, with intent to promote

the purchase or sale of property or the acceptance of employment;

(10) with intent to defraud, misrepresents a person as being a

physician licensed under IC 25-22.5; or

(11) knowingly and intentionally defrauds another person

furnishing cable TV service by avoiding paying compensation for

that service by any scheme or device or by tampering with

facilities or equipment of the person furnishing the service;

commits deception, a Class A misdemeanor.

(b) In determining whether an advertisement is false, misleading, or

deceptive under subsection (a)(9), (a)(8), there shall be considered,

among other things, not only representations contained or suggested in

the advertisement, by whatever means, including device or sound, but

also the extent to which the advertisement fails to reveal material facts

in the light of the representations.

SECTION 10. IC 35-43-5-3.5, AS AMENDED BY P.L.137-2009,

SECTION 14, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 3.5. (a) Except as provided in subsection (c), a

person who knowingly or intentionally obtains, possesses, transfers, or

uses the identifying information of another person, including the

identifying information of a person who is deceased:

(1) without the other person's consent; and

(2) with intent to:

(A) harm or defraud another person;

(B) assume another person's identity; or

(C) profess to be another person;

commits identity deception, a Class D felony.

(b) However, the offense defined in subsection (a) is a Class C

felony if:

(1) a person obtains, possesses, transfers, or uses the identifying

information of more than one hundred (100) persons;

(2) the fair market value of the fraud or harm caused by the
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offense is at least fifty thousand dollars ($50,000); or

(3) a person obtains, possesses, transfers, or uses the identifying

information of a person who is less than eighteen (18) years of

age and is:

(A) the person's son or daughter;

(B) a dependent of the person;

(C) a ward of the person; or

(D) an individual for whom the person is a guardian; or

(4) a person obtains, possesses, transfers, or uses the

identifying information of another person with intent to:

(A) commit terrorism; or

(B) obtain or transport a weapon of mass destruction.

(c) The conduct prohibited in subsections (a) and (b) does not apply

to:

(1) a person less than twenty-one (21) years of age who uses the

identifying information of another person to acquire an alcoholic

beverage (as defined in IC 7.1-1-3-5);

(2) a minor (as defined in IC 35-49-1-4) who uses the identifying

information of another person to acquire:

(A) a cigarette or tobacco product (as defined in IC 6-7-2-5);

(B) a periodical, a videotape, or other communication medium

that contains or depicts nudity (as defined in IC 35-49-1-5);

(C) admittance to a performance (live or film) that prohibits

the attendance of the minor based on age; or

(D) an item that is prohibited by law for use or consumption by

a minor; or

(3) any person who uses the identifying information for a lawful

purpose.

(d) It is not a defense in a prosecution under subsection (a) or (b)

that no person was harmed or defrauded.

SECTION 11. IC 35-43-5-3.8, AS ADDED BY P.L.137-2009,

SECTION 15, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 3.8. (a) A person who knowingly or intentionally

obtains, possesses, transfers, or uses the synthetic identifying

information:

(1) with intent to harm or defraud another person;

(2) with intent to assume another person's identity; or

(3) with intent to profess to be another person;

commits synthetic identity deception, a Class D felony.

(b) The offense under subsection (a) is a Class C felony if:

(1) a person obtains, possesses, transfers, or uses the synthetic

identifying information of more than one hundred (100) persons;
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or

(2) the fair market value of the fraud or harm caused by the

offense is at least fifty thousand dollars ($50,000); or

(3) a person obtains, possesses, transfers, or uses the synthetic

identifying information of another person with intent to:

(A) commit terrorism; or

(B) obtain or transport a weapon of mass destruction.

(c) The conduct prohibited in subsections (a) and (b) does not apply

to:

(1) a person less than twenty-one (21) years of age who uses the

synthetic identifying information of another person to acquire an

alcoholic beverage (as defined in IC 7.1-1-3-5); or

(2) a minor (as defined in IC 35-49-1-4) who uses the synthetic

identifying information of another person to acquire:

(A) a cigarette or tobacco product (as defined in IC 6-7-2-5);

(B) a periodical, a videotape, or other communication medium

that contains or depicts nudity (as defined in IC 35-49-1-5);

(C) admittance to a performance (live or on film) that prohibits

the attendance of the minor based on age; or

(D) an item that is prohibited by law for use or consumption by

a minor.

(d) It is not a defense in a prosecution under subsection (a) or (b)

that no person was harmed or defrauded.

SECTION 12. IC 35-43-5-4.3, AS AMENDED BY P.L.137-2009,

SECTION 16, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 4.3. (a) As used in this section, "card skimming

device" means a device that is designed to read information encoded on

a credit card. The term includes a device designed to read, record, or

transmit information encoded on a credit card:

(1) directly from a credit card; or

(2) from another device that reads information directly from a

credit card.

(b) A person who possesses a card skimming device with intent to

commit:

(1) identity deception (IC 35-43-5-3.5);

(2) synthetic identity deception (IC 35-43-5-3.8); or

(3) fraud (IC 35-43-5-4); or

(4) terroristic deception (IC 35-43-5-3.6);

commits unlawful possession of a card skimming device, Unlawful

possession of a card skimming device under subdivision (1), (2), or (3)

is a Class D felony. However, unlawful possession of a card skimming

device under subdivision (4) with intent to commit terrorism or
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obtain or transport a weapon of mass destruction is a Class C

felony.

SECTION 13. IC 35-43-5-4.5, AS ADDED BY P.L.181-2005,

SECTION 7, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 4.5. (a) A person who, knowingly and with intent

to defraud:

(1) makes, utters, presents, or causes to be presented to an insurer

or an insurance claimant, a claim statement that contains false,

incomplete, or misleading information concerning the claim;

(2) presents, causes to be presented, or prepares with knowledge

or belief that it will be presented to or by an insurer, an oral, a

written, or an electronic statement that the person knows to

contain materially false information as part of, in support of, or

concerning a fact that is material to:

(A) the rating of an insurance policy;

(B) a claim for payment or benefit under an insurance policy;

(C) premiums paid on an insurance policy;

(D) payments made in accordance with the terms of an

insurance policy;

(E) an application for a certificate of authority;

(F) the financial condition of an insurer; or

(G) the acquisition of an insurer;

or conceals any information concerning a subject set forth in

clauses (A) through (G);

(3) solicits or accepts new or renewal insurance risks by or for an

insolvent insurer or other entity regulated under IC 27;

(4) removes:

(A) the assets;

(B) the record of assets, transactions, and affairs; or

(C) a material part of the assets or the record of assets,

transactions, and affairs;

of an insurer or another entity regulated under IC 27, from the

home office, other place of business, or place of safekeeping of

the insurer or other regulated entity, or conceals or attempts to

conceal from the department of insurance assets or records

referred to in clauses (A) through (B); or

(5) diverts funds of an insurer or another person in connection

with:

(A) the transaction of insurance or reinsurance;

(B) the conduct of business activities by an insurer or another

entity regulated under IC 27; or

(C) the formation, acquisition, or dissolution of an insurer or
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another entity regulated under IC 27;

commits insurance fraud. Except as provided in subsection (b),

insurance fraud is a Class D felony.

(b) An offense described in subsection (a) is a Class C felony if:

(1) the person who commits the offense has a prior unrelated

conviction under this section; or

(2) the:

(A) value of property, services, or other benefits obtained or

attempted to be obtained by the person as a result of the

offense; or

(B) economic loss suffered by another person as a result of the

offense;

is at least two thousand five hundred dollars ($2,500). fifty

thousand dollars ($50,000).

(c) A person who knowingly and with intent to defraud makes a

material misstatement in support of an application for the issuance of

an insurance policy commits insurance application fraud, a Class A

misdemeanor.

SECTION 14. IC 35-43-5-5 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 5. (a) A person who

knowingly or intentionally issues or delivers a check, a draft, or an

order on a credit institution for the payment of or to acquire money or

other property, knowing that it will not be paid or honored by the credit

institution upon presentment in the usual course of business, commits

check deception, a Class A misdemeanor. However, the offense is a

Class D felony if the amount of the check, draft, or order is at least two

thousand five hundred seven hundred fifty dollars ($2,500) and the

property acquired by the person was a motor vehicle. ($750).

(b) An unpaid and dishonored check, a draft, or an order that has the

drawee's refusal to pay and reason printed, stamped, or written on or

attached to it constitutes prima facie evidence:

(1) that due presentment of it was made to the drawee for payment

and dishonor thereof; and

(2) that it properly was dishonored for the reason stated.

(c) The fact that a person issued or delivered a check, a draft, or an

order, payment of which was refused by the drawee, constitutes prima

facie evidence that the person knew that it would not be paid or

honored. In addition, evidence that a person had insufficient funds in

or no account with a drawee credit institution constitutes prima facie

evidence that the person knew that the check, draft, or order would not

be paid or honored.

(d) The following two (2) items constitute prima facie evidence of
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the identity of the maker of a check, draft, or order if at the time of its

acceptance they are obtained and recorded, either on the check, draft,

or order itself or on file, by the payee:

(1) Name and residence, business, or mailing address of the

maker.

(2) Motor vehicle operator's license number, Social Security

number, home telephone number, or place of employment of the

maker.

(e) It is a defense under subsection (a) if a person who:

(1) has an account with a credit institution but does not have

sufficient funds in that account; and

(2) issues or delivers a check, a draft, or an order for payment on

that credit institution;

pays the payee or holder the amount due, together with protest fees and

any service fee or charge, which may not exceed the greater of

twenty-seven dollars and fifty cents ($27.50) or five percent (5%) (but

not more than two hundred fifty dollars ($250)) of the amount due, that

may be charged by the payee or holder, within ten (10) days after the

date of mailing by the payee or holder of notice to the person that the

check, draft, or order has not been paid by the credit institution. Notice

sent in the manner set forth in IC 26-2-7-3 constitutes notice to the

person that the check, draft, or order has not been paid by the credit

institution. The payee or holder of a check, draft, or order that has been

dishonored incurs no civil or criminal liability for sending notice under

this subsection.

(f) A person does not commit a crime under subsection (a) when:

(1) the payee or holder knows that the person has insufficient

funds to ensure payment or that the check, draft, or order is

postdated; or

(2) insufficiency of funds or credit results from an adjustment to

the person's account by the credit institution without notice to the

person.

SECTION 15. IC 35-43-5-7 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 7. (a) A person who

knowingly or intentionally:

(1) obtains public relief or assistance by means of impersonation,

fictitious transfer, false or misleading oral or written statement,

fradulent fraudulent conveyance, or other fraudulent means;

(2) acquires, possesses, uses, transfers, sells, trades, issues, or

disposes of:

(A) an authorization document to obtain public relief or

assistance; or
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(B) public relief or assistance;

except as authorized by law;

(3) uses, transfers, acquires, issues, or possesses a blank or

incomplete authorization document to participate in public relief

or assistance programs, except as authorized by law;

(4) counterfeits or alters an authorization document to receive

public relief or assistance, or knowingly uses, transfers, acquires,

or possesses a counterfeit or altered authorization document to

receive public relief or assistance; or

(5) conceals information for the purpose of receiving public relief

or assistance to which he the person is not entitled;

commits welfare fraud, a Class A misdemeanor, except as provided in

subsection (b).

(b) The offense is:

(1) a Class D felony if

(A) the amount of public relief or assistance involved is more

than two hundred fifty dollars ($250) seven hundred fifty

dollars ($750) but less than two thousand five hundred dollars

($2,500); or

(B) the amount involved is not more than two hundred fifty

dollars ($250) and the person has a prior conviction of welfare

fraud under this section; fifty thousand dollars ($50,000);

and

(2) a Class C felony if the amount of public relief or assistance

involved is two thousand five hundred dollars ($2,500) fifty

thousand dollars ($50,000) or more. regardless of whether the

person has a prior conviction of welfare fraud under this section.

(c) Whenever a person is convicted of welfare fraud under this

section, the clerk of the sentencing court shall certify to the appropriate

state agency and the appropriate agency of the county of the defendant's

residence:

(1) his the person's conviction; and

(2) whether the defendant is placed on probation and restitution

is ordered under IC 35-38-2.

SECTION 16. IC 35-43-5-7.1, AS AMENDED BY P.L.1-2006,

SECTION 531, IS AMENDED TO READ AS FOLLOWS

[EFFECTIVE JULY 1, 2011]: Sec. 7.1. (a) Except as provided in

subsection (b), a person who knowingly or intentionally:

(1) files a Medicaid claim, including an electronic claim, in

violation of IC 12-15;

(2) obtains payment from the Medicaid program under IC 12-15

by means of a false or misleading oral or written statement or
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other fraudulent means;

(3) acquires a provider number under the Medicaid program

except as authorized by law;

(4) alters with the intent to defraud or falsifies documents or

records of a provider (as defined in 42 CFR 1000.30) that are

required to be kept under the Medicaid program; or

(5) conceals information for the purpose of applying for or

receiving unauthorized payments from the Medicaid program;

commits Medicaid fraud, a Class D felony.

(b) The offense described in subsection (a) is a Class C felony if the

fair market value of the offense is at least one hundred thousand dollars

($100,000). fifty thousand dollars ($50,000).

SECTION 17. IC 35-43-5-7.2 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 7.2. (a) Except as

provided in subsection (b), a person who knowingly or intentionally:

(1) files a children's health insurance program claim, including an

electronic claim, in violation of IC 12-17.6;

(2) obtains payment from the children's health insurance program

under IC 12-17.6 by means of a false or misleading oral or written

statement or other fraudulent means;

(3) acquires a provider number under the children's health

insurance program except as authorized by law;

(4) alters with intent to defraud or falsifies documents or records

of a provider (as defined in 42 CFR 1002.301) that are required

to be kept under the children's health insurance program; or

(5) conceals information for the purpose of applying for or

receiving unauthorized payments from the children's health

insurance program;

commits insurance fraud, a Class D felony.

(b) The offense described in subsection (a) is a Class C felony if the

fair market value of the offense is at least one hundred thousand dollars

($100,000). fifty thousand dollars ($50,000).

SECTION 18. IC 35-43-5-8, AS AMENDED BY P.L.57-2006,

SECTION 80, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 8. (a) A person who knowingly executes, or

attempts to execute, a scheme or artifice:

(1) to defraud a state or federally chartered or federally insured

financial institution;

when children are present; or

(2) to obtain any of the money, funds, credits, assets, securities,

or other property owned by or under the custody or control of a

state or federally chartered or federally insured financial
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institution by means of false or fraudulent pretenses,

representations, or promises;

commits bank fraud, a Class C Class D felony. However, the offense

is a Class C felony if the total amount of property obtained is at

least fifty thousand dollars ($50,000).

(b) As used in this section, the term "state or federally chartered or

federally insured financial institution" means:

(1) an institution with accounts insured by the Federal Deposit

Insurance Corporation;

(2) a credit union with accounts insured by the National Credit

Union Administration Board;

(3) a federal home loan bank or a member, as defined in Section

2 of the Federal Home Loan Bank Act (12 U.S.C. 1422), as in

effect on December 31, 1990, of the Federal Home Loan Bank

System; or

(4) a bank, banking association, land bank, intermediate credit

bank, bank for cooperatives, production credit association, land

bank association, mortgage association, trust company, savings

bank, or other banking or financial institution organized or

operating under the laws of the United States or of the state.

The term does not include a lender licensed under IC 24-4.5.

SECTION 19. IC 35-43-5-12 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 12. (a) As used in this

section, "financial institution" refers to a state or federally chartered

bank, savings bank, savings association, or credit union.

(b) A person who knowingly or intentionally obtains property,

through a scheme or artifice, with intent to defraud:

(1) by issuing or delivering a check, a draft, an electronic debit,

or an order on a financial institution:

(A) knowing that the check, draft, order, or electronic debit

will not be paid or honored by the financial institution upon

presentment in the usual course of business;

(B) using false or altered evidence of identity or residence;

(C) using a false or an altered account number; or

(D) using a false or an altered check, draft, order, or electronic

instrument;

(2) by:

(A) depositing the minimum initial deposit required to open an

account; and

(B) either making no additional deposits or making insufficient

additional deposits to insure debits to the account; or

(3) by opening accounts with more than one (1) financial
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institution in either a consecutive or concurrent time period;

commits check fraud, a Class D felony. However, the offense is a Class

C felony if the person has a prior unrelated conviction under this

section or the aggregate amount of property obtained is at least

twenty-five thousand dollars ($25,000). fifty thousand dollars

($50,000).".

Page 3, after line 41, begin a new paragraph and insert:

"SECTION 21. THE FOLLOWING ARE REPEALED

[EFFECTIVE JULY 1, 2011]: IC 35-43-4-2.5; IC 35-43-5-3.6.".

Renumber all SECTIONS consecutively.

(Reference is to EHB 1083 as reprinted April 8, 2011.)

YOUNG R MICHAEL

_____

SENATE MOTION

Madam President: I move that Engrossed House Bill 1083 be

amended to read as follows:

Delete the title and insert the following:

A BILL FOR AN ACT to amend the Indiana code concerning

criminal law. 

Page 1, between the enacting clause and line 1, begin a new

paragraph and insert:

"SECTION 1. IC 35-42-4-4, AS AMENDED BY P.L.216-2007,

SECTION 43, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 4. (a) As used in this section:

"Disseminate" means to transfer possession for free or for a

consideration.

"Matter" has the same meaning as in IC 35-49-1-3.

"Performance" has the same meaning as in IC 35-49-1-7.

"Sexual conduct" means sexual intercourse, deviate sexual conduct,

exhibition of the uncovered genitals intended to satisfy or arouse the

sexual desires of any person, sadomasochistic abuse, sexual intercourse

or deviate sexual conduct with an animal, or any fondling or touching

of a child by another person or of another person by a child intended to

arouse or satisfy the sexual desires of either the child or the other

person.

(b) A person who knowingly or intentionally:

(1) manages, produces, sponsors, presents, exhibits, photographs,

films, videotapes, or creates a digitized image of any performance

or incident that includes sexual conduct by a child under eighteen
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(18) years of age;

(2) disseminates, exhibits to another person, offers to disseminate

or exhibit to another person, or sends or brings into Indiana for

dissemination or exhibition matter that depicts or describes sexual

conduct by a child under eighteen (18) years of age; or

(3) makes available to another person a computer, knowing that

the computer's fixed drive or peripheral device contains matter

that depicts or describes sexual conduct by a child less than

eighteen (18) years of age;

commits child exploitation, a Class C felony.

(c) A person who knowingly or intentionally possesses:

(1) a picture;

(2) a drawing;

(3) a photograph;

(4) a negative image;

(5) undeveloped film;

(6) a motion picture;

(7) a videotape;

(8) a digitized image; or

(9) any pictorial representation;

that depicts or describes sexual conduct by a child who the person

knows is less than sixteen (16) years of age or who appears to be less

than sixteen (16) years of age, and that lacks serious literary, artistic,

political, or scientific value commits possession of child pornography,

a Class D felony.

(d) Subsections (b) and (c) do not apply to a bona fide school,

museum, or public library that qualifies for certain property tax

exemptions under IC 6-1.1-10, or to an employee of such a school,

museum, or public library acting within the scope of the employee's

employment when the possession of the listed materials is for

legitimate scientific or educational purposes.

(e) It is a defense to a prosecution under this section that:

(1) the person is a school employee; and

(2) the acts constituting the elements of the offense were

performed solely within the scope of the person's employment

as a school employee.".

Renumber all SECTIONS consecutively.

(Reference is to EHB 1083 as reprinted April 8, 2011.)

BANKS
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SENATE MOTION

Madam President: I move that Engrossed House Bill 1083 be

amended to read as follows:

Delete the title and insert the following: 

A BILL FOR AN ACT to amend the Indiana Code concerning

criminal law and procedure.

Page 1, between the enacting clause and line 1, begin a new

paragraph and insert:

"SECTION 1. IC 20-26-5-33 IS ADDED TO THE INDIANA CODE

AS A NEW SECTION TO READ AS FOLLOWS [EFFECTIVE JULY

1, 2011]: Sec. 33. A school corporation may offer classes,

instruction, or programs regarding the potential risks and

consequences of creating and sharing sexually suggestive or explicit

materials through cellular telephones, social networking web sites,

computer networks, and other digital media.

SECTION 2. IC 20-33-8-13.5, AS ADDED BY P.L.106-2005,

SECTION 7, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 13.5. (a) Discipline rules adopted by the

governing body of a school corporation under section 12 of this chapter

must:

(1) prohibit bullying; and

(2) include provisions concerning education, parental

involvement, reporting, investigation, and intervention.

(b) The discipline rules described in subsection (a) must apply when

a student is:

(1) on school grounds immediately before or during school hours,

immediately after school hours, or at any other time when the

school is being used by a school group;

(2) off school grounds at a school activity, function, or event;

(3) traveling to or from school or a school activity, function, or

event; or

(4) using property or equipment provided by the school.

(c) The discipline rules described in subsection (a) must prohibit

bullying through the use of data or computer software that is

accessed through a:

(1) computer;

(2) computer system; or

(3) computer network;

of a school corporation.

(c) (d) This section may not be construed to give rise to a cause of

action against a person or school corporation based on an allegation of

noncompliance with this section. Noncompliance with this section may
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not be used as evidence against a school corporation in a cause of

action.

SECTION 3. IC 35-42-4-4, AS AMENDED BY P.L.216-2007,

SECTION 43, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

JULY 1, 2011]: Sec. 4. (a) As used in this section:

"Disseminate" means to transfer possession for free or for a

consideration.

"Matter" has the same meaning as in IC 35-49-1-3.

"Performance" has the same meaning as in IC 35-49-1-7.

"Sexual conduct" means sexual intercourse, deviate sexual conduct,

exhibition of the uncovered genitals intended to satisfy or arouse the

sexual desires of any person, sadomasochistic abuse, sexual intercourse

or deviate sexual conduct with an animal, or any fondling or touching

of a child by another person or of another person by a child intended to

arouse or satisfy the sexual desires of either the child or the other

person.

(b) A person who knowingly or intentionally:

(1) manages, produces, sponsors, presents, exhibits, photographs,

films, videotapes, or creates a digitized image of any performance

or incident that includes sexual conduct by a child under eighteen

(18) years of age;

(2) disseminates, exhibits to another person, offers to disseminate

or exhibit to another person, or sends or brings into Indiana for

dissemination or exhibition matter that depicts or describes sexual

conduct by a child under eighteen (18) years of age; or

(3) makes available to another person a computer, knowing that

the computer's fixed drive or peripheral device contains matter

that depicts or describes sexual conduct by a child less than

eighteen (18) years of age;

commits child exploitation, a Class C felony.

(c) A person who knowingly or intentionally possesses:

(1) a picture;

(2) a drawing;

(3) a photograph;

(4) a negative image;

(5) undeveloped film;

(6) a motion picture;

(7) a videotape;

(8) a digitized image; or

(9) any pictorial representation;

that depicts or describes sexual conduct by a child who the person

knows is less than sixteen (16) years of age or who appears to be less



C

o

p

y

45

EH 1083—LS 6491/DI 69+

than sixteen (16) years of age, and that lacks serious literary, artistic,

political, or scientific value commits possession of child pornography,

a Class D felony.

(d) Subsections (b) and (c) do not apply to a bona fide school,

museum, or public library that qualifies for certain property tax

exemptions under IC 6-1.1-10, or to an employee of such a school,

museum, or public library acting within the scope of the employee's

employment when the possession of the listed materials is for

legitimate scientific or educational purposes.

(e) Except as provided in subsection (f), it is a defense to a

prosecution under subsections (b)(1), (b)(2), and (c) if all the

following apply:

(1) A cellular telephone, another wireless or cellular

communications device, or a social networking web site was

used to possess, produce, or disseminate the image.

(2) The defendant is not more than four (4) years older or

younger than the person who is depicted in the image or who

received the image.

(3) The relationship between the defendant and the person

who received the image or who is depicted in the image was a

dating relationship or an ongoing personal relationship. For

purposes of this subdivision, the term "ongoing personal

relationship" does not include a family relationship.

(4) The crime was committed by a person less than

twenty-two (22) years of age.

(5) The person receiving the image or who is depicted in the

image acquiesced in the defendant's conduct.

(f) The defense to a prosecution described in subsection (e) does

not apply if:

(1) the person who receives the image disseminates it to a

person other than the person:

(A) who sent the image; or

(B) who is depicted in the image;

(2) the image is of a person other than the person who sent the

image or received the image; or

(3) the dissemination of the image violates:

(A) a protective order to prevent domestic or family

violence issued under IC 34-26-5 (or, if the order involved

a family or household member, under IC 34-26-2 or

IC 34-4-5.1-5 before their repeal);

(B) an ex parte protective order issued under IC 34-26-5

(or, if the order involved a family or household member,
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an emergency order issued under IC 34-26-2 or IC 34-4-5.1

before their repeal);

(C) a workplace violence restraining order issued under

IC 34-26-6;

(D) a no contact order in a dispositional decree issued

under IC 31-34-20-1, IC 31-37-19-1, or IC 31-37-5-6 (or

IC 31-6-4-15.4 or IC 31-6-4-15.9 before their repeal) or an

order issued under IC 31-32-13 (or IC 31-6-7-14 before its

repeal) that orders the person to refrain from direct or

indirect contact with a child in need of services or a

delinquent child;

(E) a no contact order issued as a condition of pretrial

release, including release on bail or personal recognizance,

or pretrial diversion, and including a no contact order

issued under IC 35-33-8-3.6;

(F) a no contact order issued as a condition of probation;

(G) a protective order to prevent domestic or family

violence issued under IC 31-15-5 (or IC 31-16-5 or

IC 31-1-11.5-8.2 before their repeal);

(H) a protective order to prevent domestic or family

violence issued under IC 31-14-16-1 in a paternity action;

(I) a no contact order issued under IC 31-34-25 in a child

in need of services proceeding or under IC 31-37-25 in a

juvenile delinquency proceeding;

(J) an order issued in another state that is substantially

similar to an order described in clauses (A) through (I);

(K) an order that is substantially similar to an order

described in clauses (A) through (I) and is issued by an

Indian:

(i) tribe;

(ii) band;

(iii) pueblo;

(iv) nation; or

(v) organized group or community, including an Alaska

Native village or regional or village corporation as

defined in or established under the Alaska Native Claims

Settlement Act (43 U.S.C. 1601 et seq.);

that is recognized as eligible for the special programs and

services provided by the United States to Indians because

of their special status as Indians;

(L) an order issued under IC 35-33-8-3.2; or

(M) an order issued under IC 35-38-1-30.
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SECTION 4. IC 35-49-3-4 IS AMENDED TO READ AS

FOLLOWS [EFFECTIVE JULY 1, 2011]: Sec. 4. (a) It is a defense to

a prosecution under section 3 of this chapter for the defendant to show:

(1) that the matter was disseminated or that the performance was

performed for legitimate scientific or educational purposes;

(2) that the matter was disseminated or displayed to or that the

performance was performed before the recipient by a bona fide

school, museum, or public library that qualifies for certain

property tax exemptions under IC 6-1.1-10, or by an employee of

such a school, museum, or public library acting within the scope

of his the employee's employment;

(3) that he the defendant had reasonable cause to believe that the

minor involved was eighteen (18) years old or older and that the

minor exhibited to the defendant a draft card, driver's license,

birth certificate, or other official or apparently official document

purporting to establish that the minor was eighteen (18) years old

or older; or

(4) that he the defendant was a salesclerk, motion picture

projectionist, usher, or ticket taker, acting within the scope of his

the defendant's employment and that he the defendant had no

financial interest in the place where he the defendant was so

employed.

(b) Except as provided in subsection (c), it is a defense to a

prosecution under section 3 of this chapter if all the following

apply:

(1) A cellular telephone, another wireless or cellular

communications device, or a social networking web site was

used to disseminate matter to a minor that is harmful to

minors.

(2) The defendant is not more than four (4) years older or

younger than the person who received the matter that is

harmful to minors.

(3) The relationship between the defendant and the person

who received the matter that is harmful to minors was a

dating relationship or an ongoing personal relationship. For

purposes of this subdivision, the term "ongoing personal

relationship" does not include a family relationship.

(4) The crime was committed by a person less than

twenty-two (22) years of age.

(5) The person receiving the matter expressly or implicitly

acquiesced in the defendant's conduct.

(c) The defense to a prosecution described in subsection (b) does
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not apply if the image is disseminated to a person other than the

person:

(1) who sent the image; or

(2) who is depicted in the image.".

Renumber all SECTIONS consecutively.

(Reference is to EHB 1083 as reprinted April 8, 2011.)

MERRITT


