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February 19, 2010

ENGROSSED
SENATE BILL No. 394

_____

DIGEST OF SB 394 (Updated February 16, 2010 12:41 pm - DI 107)

Citations Affected:  IC 34-14; IC 34-33.1.

Synopsis:  Attorney general matters. Authorizes the attorney general
to intervene in a declaratory judgment action in which a statute,
ordinance, or franchise is alleged to be unconstitutional. Provides that
a court must notify the attorney general if the constitutionality of a state
statute is called into question, and permits the attorney general to
intervene in the case to present evidence and arguments concerning the
constitutionality of the statute. Permits the attorney general to intervene
in a case in which a claim or defense is based on a statute or executive
order administered by a state officer or agency. Authorizes the attorney
general to file an amicus curiae brief without the leave of the parties or
the court.

Effective:  July 1, 2010.

Bray, Steele, Zakas
(HOUSE SPONSORS — LAWSON L, FOLEY)

January 14, 2010, read first time and referred to Committee on Judiciary.
January 28, 2010, reported favorably — Do Pass.
February 1, 2010, read second time, ordered engrossed. Engrossed.
February 2, 2010, read third time, passed. Yeas 50, nays 0.

HOUSE ACTION
February 9, 2010, read first time and referred to Committee on Judiciary.
February 18, 2010, reported — Do Pass.
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February 19, 2010

Second Regular Session 116th General Assembly (2010)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style type,
additions will appear in this style type, and deletions will appear in this style type.
  Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in  this  style  type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that adds
a new provision to the Indiana Code or the Indiana Constitution.
  Conflict reconciliation: Text in a statute in this style type or this style type reconciles conflicts
between statutes enacted by the 2009 Regular and Special Sessions of the General Assembly.

ENGROSSED
SENATE BILL No. 394

A BILL FOR AN ACT to amend the Indiana Code concerning state

and local administration.

Be it enacted by the General Assembly of the State of Indiana:

1 SECTION 1. IC 34-14-1-11 IS AMENDED TO READ AS

2 FOLLOWS [EFFECTIVE JULY 1, 2010]: Sec. 11. When declaratory

3 relief is sought, all persons shall be made parties who have or claim

4 any interest that would be affected by the declaration, and no

5 declaration shall prejudice the rights of persons not parties to the

6 proceeding. In any proceeding in which a statute, ordinance, or

7 franchise is alleged to be unconstitutional, the court shall certify

8 this fact to the attorney general, and the attorney general shall be

9 permitted to intervene for presentation of evidence, if evidence is

10 otherwise admissible in the case, and for arguments on the question

11 of constitutionality. In any proceeding that involves the validity of a

12 municipal ordinance or franchise, the municipality shall be made a

13 party, and shall be entitled to be heard. If the statute, ordinance, or

14 franchise is alleged to be unconstitutional, the attorney general of the

15 state shall also be served with a copy of the proceeding and be entitled

16 to be heard.

17 SECTION 2. IC 34-33.1 IS ADDED TO THE INDIANA CODE AS
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1 A NEW ARTICLE TO READ AS FOLLOWS [EFFECTIVE JULY 1,

2 2010]:

3 ARTICLE 33.1. AUTHORITY OF THE ATTORNEY

4 GENERAL

5 Chapter 1. Authority of the Attorney General to Intervene in

6 Cases Challenging the Constitutionality of a Statute, Ordinance, or

7 Franchise.

8 Sec. 1. (a) If the constitutionality of a state statute, ordinance, or

9 franchise affecting the public interest is called into question in an

10 action, suit, or proceeding in any court to which any agency,

11 officer, or employee of the state is not a party, the court shall

12 certify this fact to the attorney general and shall permit the

13 attorney general to intervene on behalf of the state and present:

14 (1) evidence that relates to the question of constitutionality, if

15 the evidence is otherwise admissible; and

16 (2) arguments on the question of constitutionality.

17 (b) If a party to an action bases its claim or defense on:

18 (1) a statute or executive order administered by a state officer

19 or agency; or

20 (2) a rule, order, requirement, or agreement issued or made

21 under the statute or executive order;

22 the attorney general shall be permitted to intervene in the action.

23 Sec. 2. The state, by the attorney general, may file an amicus

24 curiae brief in any matter pending in any state court without the

25 consent of the parties or leave of the court. The attorney general

26 shall file the amicus curiae brief within the time allowed for the

27 party with whom the state is substantively aligned to file the

28 party's brief or petition. However, for good cause shown, a court

29 may permit the attorney general to file a belated amicus curiae

30 brief. If the court permits the filing of a belated amicus curiae

31 brief, the court shall set a deadline for an opposing party to file a

32 reply brief.
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COMMITTEE REPORT

Madam President: The Senate Committee on Judiciary, to which

was referred Senate Bill No. 394, has had the same under consideration

and begs leave to report the same back to the Senate with the

recommendation that said bill DO PASS.

(Reference is made to Senate Bill 394 as introduced.)

BRAY, Chairperson

Committee Vote: Yeas 10, Nays 0.

_____

COMMITTEE REPORT

Mr. Speaker: Your Committee on Judiciary, to which was referred

Senate Bill 394, has had the same under consideration and begs leave

to report the same back to the House with the recommendation that said

bill do pass.

VAN HAAFTEN, Chair

Committee Vote: yeas 5, nays 2.


