Second Regular Session 111th General Assembly (2000)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Congtitution) isbeing amended, thetext of the existing provision will appear inthisstyletype,
additions will appear in this style type, and deletions will appear in this styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypeintheintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein this styletype or thisstyte type reconciles conflicts
between statutes enacted by the 1999 General Assembly.

SENATE ENROLLED ACT No. 233

AN ACT to amend the Indiana Code concerning securities and insurance.

Beit enacted by the General Assembly of the Sate of Indiana:

SECTION 1.1C23-2-1-1ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE UPON PASSAGE]: Sec. 1. As used in this chapter,
unless the context otherwise requires:

(@) "Commissioner" meansthe securitiescommissioner provided for
in t€ 23-2-1-15(¢a): section 15(a) of this chapter.

(b) "Agent" means an individual, other than a broker-dealer, who
represents abroker-dealer or issuer in effecting or attempting to effect
purchases or sales of securities. A partner, officer, or director of a
broker-dealer or issuer or a person occupying a similar status or
performing similar functions is an agent only if the person effects or
attempts to effect a purchase or sale of securitiesin Indiana. "Agent"
does not include an individual who represents an issuer in:

(1) effecting transactions in a security exempted by section
2(3)(1), 2(a)(2), 2(a)(3), 2(a)(6), 2(a)(7), or 2(a)(10) of this
chapter;

(2) effecting transactions exempted by section 2(b) of this
chapter;

(3) effecting transactions with existing employees, partners, or
directors of theissuer, if no commission or other remunerationis
paid or given directly or indirectly for soliciting a person in
Indiana; or
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(4) effecting transactionsin Indianalimited to those transactions
described in Section 15(h)(2) of the Securities Exchange Act of
1934 (15 U.S.C. 780).

(c) "Broker-deder" means a person engaged in the business of
effecting offers, sales, or purchases of securities for the account of
others or for the person's own account. "Broker-dealer” does not
include:

(1) an agent;

(2) an issuer with respect to the offer or sale of the issuer's own

securities;

(3) abank, savingsinstitution, or trust company; or

(4) aperson who has no place of businessin Indianaif the person

effects transactions in Indiana exclusively with:
(i) the issuers of the securities involved in the transactions;
(ii) other broker-dealers; or
(iii) banks, savings institutions, trust companies, insurance
companies, investment companies (as defined in the
Investment Company Act of 1940, asin effect on December
31, 1990), pension or profit-sharing trusts, or other financia
ingtitutions or institutional buyers, whether acting for
themselves or as trustees, whether or not the offeror or any of
the offereesis then present in Indiana.

(d) "Fraud", "fraudulent", "deceit", and "defraud" mean a
misrepresentation of a material fact, a promise or representation or
prediction not made honestly or in good faith, or thefailureto disclose
amaterial fact necessary in order to make the statements made, in the
light of the circumstances under which they were made, not
misleading. Thisdefinition doesnot limit or diminish the full meaning
of thosetermsasapplied by or definedin courtsof law or equity. These
terms are not limited to common law deceit.

(e) "Guaranteed" means guaranteed as to payment of principal,
interest, or dividends.

(f) "Issuer" means a person who issues or proposes to issue a
security, except that with respect to certificates of deposit, voting-trust
certificates, or collateral-trust certificates, or with respectto certificates
of interest or shares in an unincorporated investment trust not having
a board of directors or person performing similar functions or of the
fixed, restricted management, or unit type. Theterm "issuer" meansthe
person or persons performing the acts and assuming the duties of
depository or manager pursuant to the provisions of the trust or other
agreement or instrument under which the security isissued.

(g) "Nonissuer" meansnot directly or indirectly for the benefit of the
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issuer.

(h) "Person™ means an individual, a corporation, alimited liability
company, a partnership, an association, ajoint-stock company, atrust
where theinterests of the beneficiaries are evidenced by a security, an
unincorporated organization, agovernment, or apolitical subdivision
of agovernment.

(i)(1) "sale" or "sel" means acontract of sale of, contract to sell, or
disposition of, a security, or interest in a security for value.

(2) "Offer" or "offer to sell" means an attempt or offer to dispose of,
or solicitation of an offer to purchase, a security, or interest in a
security for value.

(3) "Transaction" and "transactions” includethe meaningsof "sale",
"sell", "offer", "offer to sell", and "purchase”.

(4) "Purchase" meansan acquisition, direct or indirect, of asecurity
or an interest in a security for value.

(5) A security given or delivered with, or as abonus on account of,
a purchase of securities or any other thing is considered to constitute
part of the subject of the purchase and to have been offered and sold for
value.

(6) A purported gift of assessable stock is considered to involve an
offer and sdle.

(7) A saleor offer of awarrant or right to purchase or subscribe to
another security of the same or another issuer, aswell asasaleor offer
of asecurity that givesthe holder a present or future right or privilege
to convert into another security of the same or another issuer, is
considered to include an offer of the other security.

(8) The terms defined in this subsection do not include:

(i) a bona fide secured transaction in or loan of outstanding
securities;

(ii) a stock dividend, whether the corporation distributing the
dividend is the issuer of the stock or not, if nothing of value is
given by the stockholders for the dividend other than the
surrender of a right to a cash or property dividend when each
stockholder may elect to take the dividend in cash or property or
in stock; or

(iii) an act incident to a judicially approved reorganization in
which a security is issued in exchange for one (1) or more
outstanding securities, claims, or property interests, or partly in
such exchange and partly for cash.

() "Securities Act of 1933", "Securities Exchange Act of 1934",
"Public Utility Holding Company Act of 1935", and "Investment
Company Act of 1940" mean the federal statutes of those names, asin
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effect on December 31, 1990.

(K) " Security" means anote, stock, treasury stock, bond, debenture,
evidence of indebtedness, an interest in alimited liability company or
limited liability partnership and any class or series of an interest in a
limited liability company or limited liability partnership (including any
fractional or other interest in an interest in alimited liability company
or limited liability partnership), certificate of interest or participation
in aprofit-sharing agreement, commaodity futures contract, option, put,
call, privilege, or other right to purchase or sell a commodity futures
contract, margin accounts for the purchase of commodities or
commodity futures contracts, collateral-trust certificate,
preorganization certificate or subscription, transferable share,
investment contract, viatical settlement contract, any fractional or
pooled interest in a viatical settlement contract, voting-trust
certificate, certificate of deposit for a security, certificate of interest or
participation in an oil, gas, or mining title or lease or in payments out
of production under the title or lease, an automatic extension or
rollover of an existing security, or, in general, an interest or instrument
commonly known as a "security”, or a certificate of interest or
participation in, temporary or interim certificate for, receipt for,
guarantee of, or warrant, option, or right to subscribe to or purchase,
any of the foregoing. " Security" does not include:

) (1) an insurance or endowment policy or annuity contract
under which aninsurance company promisesto pay money either
in alump sum or periodically for life or some other specified
period;

€ty (2) acontract or trust agreement under which money is paid
pursuant to a charitable remainder annuity trust or a charitable
remainder unitrust (described in Section 664 of the Interna
Revenue Code), or a pooled income fund (described in Section
642(c)(5) of the Internal Revenue Code) or an annuity contract
under which the purchaser receives a charitable contribution
deduction under Section 170 of the Internal Revenue Code; or
@) (3) an interest in a limited liability company or limited
liability partnership if the person claiming that the interest is not
asecurity can provethat all of themembersof thelimited liability
company or limited liability partnership are actively engaged in
the management of the limited liability company or limited
liability partnership.

(1) "State" means a state, territory, or possession of the United
States, the District of Columbia, and Puerto Rico.

(m) Corporationsare"affiliated" during aperiod of timewhen either
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is the owner of shares of the other representing and possessing fifty
percent (50%) or moreof thetotal combined voting power of al classes
of stock issued by the other corporation and then outstanding and
entitled to vote.

(n) "Investment adviser" means a person who holds himself out to
be an investment adviser, or who, for compensation, engages in the
business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of
investingin, purchasing, or selling securities, or who, for compensation
and as apart of aregular business, issues and promul gates analyses or
reports concerning securities. "Investment adviser" does not include
any of the following:

(1) A bank, savingsinstitution, or trust company.

(2) A lawyer, an accountant, an engineer, or a teacher whose
performance of these servicesis solely incidental to the practice
of the person's profession.

(3) A broker-dealer or its agent whose performance of these
servicesis solely incidental to the conduct of the broker-dealer's
business as a broker-dealer and who receives no specia
compensation for them.

(4) A publisher of a bona fide newspaper, news column,
newsl etter, newsmagazine, or businessor financial publicationor
service, by whatever means communicated, that does not render
advice on the specific investment situation of individual clients.
(5) An investment adviser representative.

(6) A person who is an investment adviser to an investment
company registered under the Investment Company Act of 1940
(15U.S.C. 80a-1 et seq.).

(7) A person who is registered as an investment adviser under
Section 203 of the Investment Advisers Act of 1940 (15 U.S.C.
80b-3).

(8) A person who is excluded from the definition of investment
adviser under Section 202(a)(11) of the Investment Advisers Act
of 1940 (15 U.S.C. 80b-2).

(9) Other persons the commissioner may by rule or order
designate.

(o) "Transferable share" means a security representing an equity
interest in a corporation or business trust, but does not include the
shares of open-end investment companies (as defined by the
Investment Company Act of 1940, asin effect on December 31, 1990).

(p) A "qualified transfer agent" means:

(1) abank whosedepositsareinsured by the Bank Insurance Fund
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of the Federal Deposit Insurance Corporation; or

(2) a person, independent of the issuer, approved by the
commissioner by regulation or by individual order in specific
cases.

(9) "Investment adviser representative’ means a person, except a
personin aclerical or ministerial position:

(1) who isemployed by or associated with an investment adviser
registered under this chapter; or
(2) who has a place of business located in Indiana and is
employed by or associated with a person required to beregistered
as an investment adviser under Section 203 of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-3); and
(3) who:
(A) makes recommendations or otherwise renders advice
regarding securities;
(B) manages accounts or portfolios of clients;
(C) determines recommendations or advice that should be
given regarding securities;
(D) solicits, offers, or negotiatesthe sale of or sellsinvestment
advisory services; or
(E) supervisesemployeeswho perform aduty describedinthis
subsection.

(r) "Accredited investor" means a person who is within any of the
following categories, or who the issuer reasonably believesis within
any of the following categories, at the time of the sale of securitiesto
the person:

(2) A personwho meetsthe definition of "accredited investor” (as
defined under the SecuritiesAct of 1933in 17 CFR 230.215), and
in any other rule or regulation modifying the definition adopted
by the Securities and Exchange Commission as in effect on
December 31, 1990.

(2) A person to whom an offer or sale may be made without
registration pursuant to section 2(b)(8) or 2(b)(9) of this chapter.
(3) Any other person the commissioner may designate by rule or
order.

(s) "Federal covered security” refers to a security described as a
covered security in Section 18(b) of the Securities Act of 1933 (15
U.S.C. 77r).

(t) " Viatical settlement contract” means an agreement for the
purchase, sale, assignment, transfer, devise, or bequest of aportion
of a death benefit or ownership of a life insurance policy or
contract for consideration that is less than the expected death
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benefit of thelifeinsurance policy or contract. Theterm does not
include the following:
(D) A loan by an insurer under the terms of a life insurance
policy, including aloan secured by the cash value of a palicy.
(2) An agreement with abank, savingsbank, savingsand loan
association, credit union, or other licensed lendinginstitution
that takesan assignment of alifeinsurancepolicy ascollater al
for aloan.
(3) The provision of accelerated death benefits by an insurer
toaninsured under theprovisionsof alifeinsurancecontract.
(4) Agreementsbetween an insurer and areinsurer.
(5) An agreement by a person who entersinto not morethan
one (1) such agreement in any five (5) year period to purchase
a life insurance policy or contract for the transfer of a life
insurance policy for a value that is less than the expected
death benefit.

SECTION 2. IC 27-8-19.8-6 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE UPON PASSAGE]: Sec. 6. Asused in this
chapter, "viatical settlement contract” means a writter an agreement
between aviaticat settterment provider and a viatoer tnder the terms of
whith the viaticat settterment provitder gives anything of vatde to the
viator; whieh for the pur chase, sale, assignment, transfer, devise, or
bequest of a portion of the death benefit or ownership of a life
insurance policy or contract for consideration that islessthan the
expected death benefit of the life insurance policy ta retarna for the
viator's asstgnment; beauest; devise; sate; or transfer of et of the death
benefit; eertifieate; or ownership of the istrance petiey to the viaticat
setttement provider: or contract. The term does not include the
following:

(1) A loan by a tife instrance eompany an insurer under the
terms of alife insurance policy, including aloan secured by the
cash value of apalicy.

(2) An agreement with abank, savingsbank, savingsand loan
association, credit union, or other licensed lendinginstitution
that takesan assignment of alifeinsurancepolicy ascollater al
for aloan.

(3) The provision of accelerated death benefits by an insurer
toaninsured under theprovisionsof alifeinsurancecontract.
(4) Agreementsbetween an insurer and areinsurer.

(5) An agreement by a person who entersinto not morethan
one (1) such agreement in any five (5) year period to purchase
a life insurance policy or contract for the transfer of a life
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insurance policy for a value that is less than the expected

death benefit.
SECTION 3. An emergency isdeclared for thisact.
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President of the Senate

President Pro Tempore

Speaker of the House of Representatives

Approved:

Governor of the State of Indiana
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