Introduced Version

HOUSE BILL No. 1037

DIGEST OF INTRODUCED BILL

Citations Affected: 1C 24-5-12-8; IC 24-5-12-9; IC 24-5-12.5.

Synopsis. No sales solicitation listing. Requires telephone solicitors
doing business in the state of Indianato register with the office of the
attorney general. Requires the consumer protection division of the
office of the attorney general to publish alisting of telephone numbers
of personswho do not wish to be solicited by telephone. Establishesa
$10initial listing charge for a person who wishesto beincluded in the
listing and a$5 annual renewal fee. Prohibitsatelephone solicitor from
calling anumber that appears in the quarterly listing published by the
division. Requires a telephone solicitor who makes an unsolicited
telephone call to state the solicitor's name and business immediately
upon telephone contact with a consumer. Establishes other
requirements that a telephone solicitor must meet before a contract
made under atelephone sales call isvalid.

Effective: July 1, 2000.

Sturtz

January 10, 2000, read first time and referred to Committee on Commerce & Economic
Development.
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Introduced

Second Regular Session 111th General Assembly (2000)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) isbeing amended, thetext of the existing provision will appear inthis styletype,
additions will appear in this style type, and deletions will appear in thts styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypein theintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein this styletype or this styte type reconciles conflicts
between statutes enacted by the 1999 General Assembly.

HOUSE BILL No. 1037

A BILL FORAN ACT toamend the IndianaCode concerning trade
regulations; consumer sales and credit.

Be it enacted by the General Assembly of the Sate of Indiana:

SECTION 1. IC 24-5-12-8 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2000]: Sec. 8. As used in this
chapter, "sdller" meansaperson whe; personatty; throtgh satespersons;
or throtgh the tse of an attomated diating and answertng device;
mekes a soheitation +f A the sohieitation any ene (1) of the foHowing
ocetrs:

1) There is afatse representation or imphication that a prospeet
wit recerve a gift; prize; or the vatde of a gift of prize:

2) Fhere is an offer of a vecation at a reduced price i the
vacatton tvotves the prospect attending a presentation A which
the prospect s soticited to purchase atime share of campihg ehub
membership and if the seHer does net ewn the time share or
eamping chib; toes not represent the owner of the time share or
camping ehub; of misrepresents the vatue of the vacation: Ferms
in this subdivision have the meantng set forth i +€ 24-5-9:

{3) Fhere ts a representation or impheation that a prospect who
btiys office eguipment or sapphies with; becatse of some tntistat
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event or imminent price ierease; be abte to by these ttems at
prices that are betow those that are tsuaty charged or witt be
not exist:

4) There ts afatse representation or tmptication asto the identity
of the person making the soticitation:

{5) Fhere isarepresentation of tmphication that the ttems for sate
are mandfactdred or supptied by a person other than the actuat
mantfactarer or supphier:

£6) Fherets an offer to selt the prospect preciods metals; precious
stenes; coah; orf other minerals, of any interest in of; gas; of
own the items; does net represent the owner; of misrepresentsthe
vatte of the items: an individual, a firm, an organization, a
partnership, an association, or a corporation, including
affiliatesand subsidiaries, doing businessin this state, except
thosesubject to47 CFR parts64 and 68, that makesor causes
tobemadeatelephonic salescall, including callsmade by use
of automated dialing or recorded message devices.

SECTION 2. IC 24-5-12-9 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2000]: Sec. 9. As used in this
chapter, "solicitation” means a tetephoene conversation or attermpted
tetephone eonversation th which the seter offers; or attempts to offer;
an ftem to another person i exchange for money or other
constderatton: call made by a seller to a consumer for the purpose
of:

(1) soliciting a sale of consumer goods or services;

(2) soliciting an extension of credit for consumer goods or
services,; or

(3) obtaining information that will or may be used for the
direct solicitation of a sale of consumer goods or services or
an extension of credit for such purposes.

SECTION 3. 1C 24-5-12.5 SADDED TO THE INDIANA CODE
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2000]:

Chapter 12.5. No Sales Solicitation List

Sec. 1. Asused in thischapter, " consumer” meansan actual or
a prospective purchaser, lessee, or recipient of consumer goods or
services.

Sec. 2. Asused in this chapter, " consumer goods or services"
means real property or tangible or intangible personal property
that isnormally used for personal, family, or household pur poses,
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including:
(1) property intended to be attached to or installed in real
property without regard towhether itisattached or installed;
(2) cemetery lots;
(3) timeshar e estates; and
(4) servicesrelated to the property.

Sec. 3. Asused inthischapter, " division” refer stotheconsumer
protection division of the office of the attorney general.

Sec. 4. As used in this chapter, " doing business in this state”
refersto a businessthat conductstelephonic sales calls:

(1) from alocation in Indiana; or
(2) to a consumer located in Indiana.

Sec. 5. Asused in this chapter, " listing” refersto the no sales
solicitation listing published by the division that liststhe names of
persons who do not wish to receive unsolicited telephonic sales
calls.

Sec. 6. Asused in this chapter, " telephonic sales call" meansa
call madeby atelephonesolicitor toaconsumer for the pur poseof:

(1) soliciting a sale of consumer goods or services;

(2) soliciting an extension of credit for consumer goods or
services,; or

(3) obtaining information that will or may be used for the
direct solicitation of a sale of consumer goods or services or
an extension of credit for such purposes.

Sec. 7. Asused in this chapter, " telephone solicitor” means an
individual, a firm, an organization, a partnership, an association,
or a corporation, including affiliates and subsidiaries, doing
businessin this state, except those subject to 47 CFR parts 64 and
68, that makes or causes to be made a telephonic sales call,
including calls made by use of automated dialing or recorded
message devices.

Sec. 8. Asusedinthischapter, " unsolicited telephonic salescall”
means a telephonic sales call other than a call made:

(1) in responseto an express request of the person called;
(2) primarily in connection with an existing debt or contract
for which payment or per formancehasnot been completed at
thetime of thecall;

(3) to a person with whom the telephone solicitor hasa prior
or existing businessrelationship;

(4) by a newspaper publisher or the publisher's agent or
employeein connection with that business;

(5) on behalf of a charitable organization; or
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(6) on behalf of a political candidate or political party.

Sec. 9. (@) The division shall publish a quarterly listing of
telephone numbers of persons who request not to be solicited by
telephone.

(b) The division shall place the telephone number of a
residential, mobile, or telephonic paging device telephone
subscriber on thelisting if:

(1) the subscriber notifies the division according to a
procedur e established by the division; and
(2)thedivision receivesaten dollar ($10) initial listing charge
for each telephone number listed.
The listing must be renewed annually by the division for each
telephone number upon receipt of a renewal notice and a five
dollar ($5) renewal feefor each telephone number.

(c) The division shall update the listing upon receipt of initial
consumer subscriptionsor renewals.

(d) Thedivision shall, for afee, providethelisting to telephone
solicitorsupon the telephone solicitor'srequest.

(e) All feesimposed under thischapter must bedeposited inthe
consumer protection division solicitation fund established by
section 10 of this chapter.

Sec. 10. (&) The consumer protection division solicitation fund
isestablished for the purposeof theadministration of thischapter.

(b) Thefund shall be administered by the consumer protection
division of the office of the attorney general.

(c) Money in thefund at the end of a state fiscal year does not
revert to the state general fund.

Sec. 11. (a) A telephone solicitor may not make or cause to be
made an unsolicited telephonic sales call to a:

(1) residential;

(2) mobile; or

(3) telephonic paging device;
telephone number if the number for that telephone appearsin the
most current quarterly listing published by the division.

(b) A telephone solicitor who makes an unsolicited telephonic
sales call to a residential, mobile, or telephonic paging device
telephone number shall disclosethe:

(1) solicitor'struefirst and last name; and
(2) name of the business on whose behalf the telephone
solicitor issoliciting;
immediately upon making contact by telephone with the person
who isthe subject of the telephone solicitation.
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(c) A telephone solicitor or person who obtains consumer

information that includes:

(D) residential;

(2) mobile; or

(3) telephonic paging device;
telephone numbers, except directory assistance and telephone
directoriessold by telephone companiesand or ganizationsexempt
under 26 U.S.C. 501(c)(3) or (6) of thel nter nal RevenueCode, shall
exclude the numbers that appear on the division's most current
listing.

(d) This section does not apply to a person licensed under
IC 25-34.1 who calls an actual or prospective seller or lessor of
property when the call ismadein responsetoayard sign or other
form of advertisement placed by the seller or lessor.

Sec. 12. (a) A contract made under atelephonic salescall isnot
valid and enforceable against a consumer unless the contract
complieswith this section.

(b) A contract made under a telephonic sales call:

(1) must bereduced to writing and signed by the consumer;
(2) must comply with all other applicable laws and rules;

(3) must match the description of goods or services as
principally used in thetelephone solicitations;

(4) must contain the name, addr ess, and telephone number of
the seller, the total price of the contract, and a detailed
description of the goods or services being sold;

(5) must contain in bold, conspicuous type immediately
preceding the signature the words " you are not obligated to
pay any money unlessyou sign this contract and return it to
thesdler"; and

(6) may not exclude from its terms any oral or written
representations made by the telephone solicitor to the
consumer in connection with thetransaction.

(c) Thissection does not apply to:

(1) a contractual sale regulated under other sections of the
Indiana Code;

(2) a sale of cable television services to a franchised cable
television operator's existing subscribers within that cable
television operator'sfranchise area;

(3) asalein which no prior payment is made to a mer chant
and an invoice accompaniesthe goods or servicesallowing a
consumer seven (7) daysto cancel or return thegoodswithout
obligation for payment;
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(4) acontractual agreement in which payment isrequired and
allows the consumer at least ten (10) days to cancel the
contract and receive a full refund of the payment; or
(5) asaleregulated by 170 |AC 7-1.1-19.
Sec. 13. (a) A merchant who engages a telephone solicitor to
make or cause to be made a telephonic sales call may not:
(1) make or submit a charge to a consumer's credit card
account; or
(2) makeor causetobemadeany electronictransfer of funds;
until the merchant receives from the consumer a copy of the
contract, signed by the purchaser, that complieswith thischapter.
(b) A merchant who conductsacredit card account transaction
under thischapter issubject to 1C 35-43-5-4.
(c) Thissection does not apply to a transaction:
(1) madein accordance with prior negotiationsin the course
of avisit by a consumer to a merchant that operates a retail
business establishment that has a fixed permanent location
and wher e consumer goods are displayed or offered for sale
on a continuing basis;
(2) in which a consumer may:
(A) obtain a full refund for thereturn of undamaged and
unused goods; or
(B) within seven (7) days after receipt of merchandise by
aconsumer, giveacancellation of servicesnoticetoaseller
and return themer chandise, and theseller will processthe
refund within thirty (30) days of receipt of the returned
mer chandise;
(3) in which a consumer purchases goodsor servicesunder a
television, radio, or print advertisement or a sample,
brochure, or catalog of a merchant that contains:
(A) the name, address, and telephone number of the
mer chant;
(B) adescription of the goods or services being sold; and
(C) limitations or restrictionsthat apply to the offer; or
(4) inwhich amerchant isabonafidecharitableorganization
or a newspaper.
Sec. 14. (a) A telephone solicitor may not make or knowingly
allow atelephonic sales call to be madeif the call involves:
(1) an automated system for the selection or dialing of
telephone numbers; or
(2) the playing of a recorded message when a connection is
completed to a number called.
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(b) This section does not prohibit the use of an automated
telephone dialing system with live messagesif:

(1) a call is made or message is given in response to a call
initiated by a person to whom the automatic call or live
message isdirected;

(2) a telephone number selected for automatic dialing has
been screened to exclude a telephone subscriber who is
included on the division's most recent listing or an unlisted
telephone number; or

(3) the call concerns goods or services that have been
previously ordered or purchased.

(c) Thissection does not relieve a per son from complying with
IC 24-5-14.

Sec. 15. The division shall investigate complaints received
concer ning violations of this chapter.

Sec. 16. Thedivision shall notify I ndianaresidents of therights
and duties created by this chapter.

Sec. 17.Inadditiontoany other remediesor penaltiesunder this
chapter, aperson whoisdamaged by atelephonesolicitor'sfailure
to comply with thischapter or by atelephone solicitor's breach of
contract may bring an action for recovery of the person's actual
damages, including court costs and attorney's fees.

Sec. 18. Upon petition by any person that a telephone solicitor
hasfailed to comply with thischapter, thecir cuit or superior court
of the county of residence of the petitioner may enjoin the
telephone solicitor from further violations.

Sec. 19. A telephone solicitor who failsto comply with sections
11 through 14 of this chapter commitsa Class D felony.

Sec. 20. A telephone solicitor who fails to comply with any
provision of thischapter commitsa deceptiveact that isactionable
by theattorney general under 1C 24-5-0.5-4(c) and issubject tothe
penaltiesset forthin 1 C 24-5-0.5. An action by theattor ney general
for a violation of this chapter may be brought in the circuit or
superior court of Marion County.

Sec. 21. (a) If atelephone solicitor makesatelephonic sales call
to a prospective customer outside the course of dealing (as
described in IC 26-1-1-205), whether personally, through
salespersons, or through the use of an automated dialing and
answering device, the telephone solicitor may not knowingly or
intentionally block or attempt to block thedisplay of thetelephone
solicitor's:

(1) telephone number; or
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(2) identity;
by acaller 1D service (asdefined by | C 8-1-2.9-1) when attempting
to initiate a telephone conver sation for the purpose of making a
solicitation to a prospective customer.

(b) A telephonesolicitor whoknowingly or intentionally violates
thissection commitsa Class B misdemeanor. However, theoffense
is a Class A misdemeanor if the telephone solicitor has a prior
unrelated conviction under this section.

Sec. 22. Thischapter doesnot relieve a person from complying
with any other statuteor ordinance.

Sec. 23. The division may adopt rules under 1C 4-22-2 to
implement this chapter.

SECTION 4. [EFFECTIVE JULY 1, 2000] (a) Notwithstanding
IC 24-5-12.5-9, as added by this act, the consumer protection
division of the office of the attorney general shall have thelisting
of telephone numbersdescribed in I C 24-5-12.5-9(a) in operation
before January 1, 2001.

(b) ThisSECTION expires January 1, 2002.
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