Introduced Version

HOUSE BILL No. 1009

DIGEST OF INTRODUCED BILL

Citations Affected: |C 24-4.5; |IC 24-7-1-5; IC 28-1-29; IC 28-7-5;
IC 28-8.

Synopsis.  Consumer credit. Specifies that the maximum rate of
interest may not be exceeded upon prepayment for the period a credit
saleor loan wasin effect for asimple interest transaction that includes
prepaid credit service charges or finance charges. Requires a creditor
to provide accurate payoff information to the debtor. Specifies that a
person may not regularly engage in the business of making consumer
loans unless the person is a supervised financial institution or is
licensed by the department of financial institutions. Specifies that the
three month window to operate without an approved license to make
consumer loansappliesonly tolenderstaking assignment of mortgages.
Limitsthe accrual of additional pawnbroker fees. Makes certain other
changes. Makes conforming amendments.

Effective: July 1, 2000.

Bodiker, Burton

January 10, 2000, read first time and referred to Committee on Financial Institutions.
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Introduced

Second Regular Session 111th General Assembly (2000)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) isbeing amended, thetext of the existing provision will appear inthis styletype,
additions will appear in this style type, and deletions will appear in thts styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypein theintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein this styletype or this styte type reconciles conflicts
between statutes enacted by the 1999 General Assembly.

HOUSE BILL No. 1009

A BILL FOR AN ACT to amend the Indiana Code concerning trade
regulations; consumer sales and credit.

Be it enacted by the General Assembly of the Sate of Indiana:

SECTION 1. IC 24-45-1-102 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2000]: Sec. 102. Purposes; Rules
of Construction ) (1) This article shall be liberally construed and
applied to promote its underlying purposes and policies.

(2) The underlying purposes and policies of thisarticle are:

(a) to simplify, clarify, and modernize the law governing retail
installment sales, consumer credit, small loans, and usury;

(b) to provide rate ceilings to assure an adequate supply of credit
to consumers,

(c) to further consumer understanding of the terms of credit
transactions and to foster competition among suppliers of
consumer credit so that consumers may obtain credit at
reasonable cost;

(d) to protect consumer buyers, lessees, and borrowers against
unfair practicesby some suppliersof consumer credit, having due
regard for the interests of legitimate and scrupulous creditors;
(e) to permit and encourage the development of fair and
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economically sound consumer credit practices;

(f) to conform the regulation of consumer credit transactions to
the policies of the Federal Consumer Credit Protection Act; and
(g) tomakeuniformthelaw including administrativerulesamong
the various jurisdictions.

(3) A reference to a requirement imposed by this article includes
reference to arelated rule of the department adopted pursuant to this
article.

(4) A referenceto afederal law in IC 24-4.5isareferenceto thelaw
in effect December 31, 399+ 1999.

SECTION 2. IC 24-45-2-209 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVEJULY 1, 2000]: Sec. 209. Right to Prepay -
(1) Subject to the provisions on rebate upon prepayment
(IC 24-4.5-2-210), the buyer may prepay in full the unpaid balance of
a consumer credit sale, refinancing, or consolidation at any time
without penalty.

(2) At thetime of prepayment of a credit sale not subject tothe
provisions of rebate upon prepayment (IC 24-4.5-2-210), thetotal
credit service charge, including the prepaid credit service charge,
may not exceed the maximum char ge allowed under this chapter
for the period the credit salewasin effect.

(3) The creditor shall provide an accurate payoff of the
consumer credit sale to the debtor within ten (10) calendar days
after the creditor receives the debtor's written request for the
accurate consumer credit sale payoff amount. A creditor whofails
to provide the accurate consumer credit sale payoff amount is
liablefor:

(A) one hundred dollars ($100) if an accurate consumer
credit sale payoff amount is not provided by the creditor
withinten (10) calendar daysafter thecreditor receivesthe
debtor'sfirst written request; and
(B) the greater of:
(i) one hundred dollars ($100); or
(ii) the credit service charge that accrues on the sale
from the date the creditor receives the first written
request until the date on which the accurate consumer
credit sale payoff amount is provided;
if an accurate consumer credit sale payoff amount is not
provided by the creditor within ten (10) calendar days
after the creditor receives the debtor's second written
request, and the creditor failed to comply with clause (A).
SECTION 3. IC 24-45-3-209 IS AMENDED TO READ AS
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FOLLOWS[EFFECTIVEJULY 1, 2000]: Sec. 209. Right to Prepay -
(1) Subject to the provisions on rebate upon prepayment
(IC 24-4.5-3-210), the debtor may prepay in full the unpaid bal ance of
a consumer loan, refinancing, or consolidation at any time without
penalty. With respect to a consumer loan that is primarily secured by
aninterestin land, alender may contract for a penalty for prepayment
of the loan in full, not to exceed two percent (2%) of the net unpaid
balance after deducting all refunds and rebates as of the date of the
prepayment. However, the penalty may not be imposed:

%) (a) if the loan is refinanced or consolidated with the same

creditor;

2 (b) for prepayment by proceeds of any insurance or

acceleration after default; or

€3} (c) after three (3) years from the contract date.

(2) At thetimeof prepayment of a consumer loan not subject to
the provisions of rebate upon prepayment (IC 24-4.5-3-210), the
total financechar ge, includingtheprepaid financechar ge, may not
exceed the maximum charge allowed under this chapter for the
period theloan wasin effect.

(3) The creditor shall provide an accurate payoff of the
consumer loan tothedebtor within ten (10) calendar daysafter the
creditor receives the debtor's written request for the accurate
consumer loan payoff amount. A creditor who failsto providethe
accurate consumer loan payoff amount isliablefor:

(A) one hundred dollars ($100) if an accurate consumer
loan payoff amount isnot provided by the creditor within
ten (10) calendar days after the creditor receives the
debtor'sfirst written request; and
(B) the greater of:
(i) one hundred dollars ($100); or
(ii) theloan finance char gethat accrueson theloan from
the date the creditor receives the first written request
until the date on which the accurate consumer loan
payoff amount is provided;
if an accurate consumer loan payoff amount is not
provided by the creditor within ten (10) calendar days
after the creditor receives the debtor's second written
request, and the creditor failed to comply with clause (A).

SECTION 4. IC 24-45-3-502 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1,2000]: Sec. 502. Authority toMake
Consumer Loans - Unless a person is a supervised financial
organization or has first obtained a license from the department, the
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person shall not regularly engage in this state in the business of :
%) (a) making consumer loans; or
2 (b) taking assignments of and undertaking direct collection of
payments from or enforcement of rights against debtors arising
from consumer loans. bt the person
However, an assignee may collect and enforce for three (3) months
without alicenseif the persen assignee promptly appliesfor alicense
and the persoert's assignee's application has not been denied.

SECTION 5. IC 24-45-3-503 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2000]: Sec. 503. Licenseto Make
Consumer Loans ) (1) The department shall receive and act on all
applications for licenses to make consumer loans. Applications must
be as prescribed by the director of the department of financia
institutions.

(2) A license shall not beissued unlessthe department findsthat the
financial responsibility, character, and fitness of the applicant and of
the members of the applicant (if the applicant isa co-partnership or an
association) and of the officers and directors of the applicant (if the
applicant is a corporation) are such as to warrant belief that the
businesswill be operated honestly and fairly within the purposesof this
article. Thedirector isentitled to request evidence of compliance with
thissectionat thetimeof application or after alicenseisissued. The
evidencerequested includes, but isnot limited to, an official report
of criminal activity of theapplicant from thestatelaw enfor cement
agency of the state in which the applicant resides.

(3) Uponwritten request, the applicant isentitled to ahearing onthe
guestion of the qualifications of the applicant for alicense as provided
inlC4-215.

(4) Theapplicant shall pay thefollowing feesat thetime designated
by the department:

(a) Aninitial license fee as established by the department under
IC 28-11-3-5.

(b) An initial investigation fee as established by the department
under |C 28-11-3-5.

(c) Anannual renewal fee as established by the department under
IC 28-11-3-5.

(d) A fee as established by the department under 1C 28-11-3-5
may be charged for each day the annual renewal feeisdelinquent.

(5) The applicant may deduct the fees required under subsection
4(a) through 4(c) from the filing fees paid under 1C 24-4.5-6-203.

(6) A loan licenseissued under this section isnot assignable or
transferable.
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SECTION 6. IC 24-4.5-5-204 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2000]: Sec. 204. Debtor's Right to
Rescind Certain Transactions) (1) A violation by acreditor of Section
125 of the Federal Consumer Credit Protection Act (1C 24-4.5-1-302)
concerning the debtor'sright to rescind atransaction that isaconsumer
credit sale or a consumer loan constitutes a violation of 1C 24-4.5. A
creditor may not accrue interest during the period when a consumer
loan may be rescinded under Section 125 of the Federal Consumer
Protection Act (15 U.S.C. 1635).

(2) A creditor must make available for disbursement the
proceeds of a transaction subject to subsection (1) on the first
business day after the expiration of the rescission period under
subsection (1).

SECTION 7.1C24-7-1-5ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE JULY 1, 2000]: Sec. 5. Fhis articte does riot apply to
Rental purchase agreements under this article involving motor
vehicles (as defined in |C 9-13-2-105(a)) ar e pr ohibited.

SECTION 8. IC 28-1-29-3 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2000]: Sec. 3. (8) No person shall
operate a budget service company in the state of Indiana without
having obtained a license from the department. The director is
entitled to request evidence of compliance with this section at the
time of application or after a license is issued. The evidence
requested includes, but is not limited to, an official report of
criminal activity of the applicant from the state law enfor cement
agency of the state in which the applicant resides. The fee for a
license or renewal shall befixed by the department under 1C 28-11-3-5
and shall be nonrefundable. A licensee failing to renew annually shall
berequiredto pay afeefixed by the department under | C 28-11-3-5for
anew application.

(b) If a person knowingly acts as a budget service company in
violation of thischapter, any agreement the person hasmade under this
chapter isvoid and the debtor under the agreement is not obligated to
pay any fees. If the debtor has paid any amounts to the person, the
debtor, or the department on behalf of the debtor, may recover the
payment from the person that violated this section.

(c) A license issued under this section is not assignable or
transferable.

SECTION 9. IC 28-1-29-8 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2000]: Sec. 8. A licensee:

(1) Shall deliver to every contract debtor, at the time the contract
ismade, a copy of the contract, showing:
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1 (A) the date executed,;

2 (B) the maximtm rate of charge the licensee will impose;

3 (C) theinitial set up fee;

4 (D) the cancellation fee; and

5 (E) thetotal feeto beassessed by thelicensee, includingthe

6 initial set up fee but excluding the cancellation feg;

7 (F) the amount of debts claimed by the contract debtor to be

8 due histhe contract debtor's creditors; and

9 (G) thetotal debt to berepaid under the contract;
10 and shall immediately notify al creditors of the licensee's and
11 contract debtor's relationship. The contract shall specify the
12 schedule of payments from the contract debtor under the debt
13 program and the total amount to be paid under the payment
14 schedule.
15 (2) May take no fee unlessadebt program, or finance program, or
16 both agreed upon by thelicensee and the contract debtor hasbeen
17 arranged. All creditors must be notified of the contract debtor's
18 and licensee's relationship. Acceptance of a program payment
19 constitutes agreement by the creditor.
20 (3) Shall give to the contract debtor a dated receipt for each
21 payment, at the time of the payment, unless the payment is made
22 by check, money order, or direct deposit.
23 (4) Shall, upon cancellation by the contract debtor of the contract,
24 notify immediately inwriting all creditors of the contract debtor.
25 (5) Shall maintain in kis the licensee's business such books,
26 accounts, and records as will enable the department or the state's
27 attorney general to determine whether such licenseis complying
28 with this chapter. Such books, accounts, and records shall be
29 preserved for at least three (3) years after making the final entry
30 of any contract recorded therein.
31 (6) May not, except as provided in subdivision (7), receive afee
32 from the contract debtor for servicesin excess of fifteen percent
33 (15%) of the amount the debtor agrees to pay through the
34 licensee, divided into equal monthly payments over the term of
35 the contract. The total monthly amount of fees paid by the
36 contract debtor to the licensee plus the fair share fees paid by the
37 contract debtor's creditorsto the licensee shall not exceed twenty
38 percent (20%) of the monthly amount the debtor agrees to pay
39 through the licensee. The accrual method of accounting shall
40 apply tothecreditor'sfair sharefeesreceived by thelicensee. The
41 program fee may be charged for any one (1) month or part of a
42 month. As a portion of the total fees and charges stated in the
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contract, the licensee may require the debtor to pay a maximum
initial payment of fifty dollars ($50). Theinitial payment must be
deducted fromthetotal contract feesand chargesto determinethe
monthly amortizable amount for subsequent fees. Unless
approved by the department, the licensee may not retain in the
debtor's trust account, for charges, an amount more than one (1)
month's fee plus the close-out fee. Any fee charged by the
licensee to the debtor under this section for services rendered by
thelicensee, other than the amount pursuant to subdivision (7), is
not considered a debt owed by the debtor to the licensee.

(7) Upon cancellation by a contract debtor or termination of
payments by a contract debtor, may not withhold for his the
licensee's own benefit, in addition to the amounts specified in
subdivision (6), morethan onehundred dollars ($100), which may
be accrued as a close-out fee. The licensee may not charge the
contract debtor more than one (1) set up fee, or cancellation fee,
or both unless the contract debtor leaves the services of the
licensee for more than six (6) months.

(8) May not accept an account unless a thorough, written budget
analysis of the debtor indicates that the debtor can reasonably
meet the payments required in the budget analysis.

(9) May not enter into a contract with a contract debtor for a
period longer than twenty-four (24) months.

SECTION 10. IC 28-7-5-4 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2000]: Sec. 4. Application for a
pawnbroker's license shall be submitted on aform prescribed by the
department and must include all information required by the
department. The director is entitled to request evidence of
compliance with this section at the time of application or after a
licenseisissued. Theevidencerequested includes, but isnot limited
to, an official report of criminal activity of the applicant from the
state law enforcement agency of the state in which the applicant
resides.

SECTION 11. IC 28-7-5-28.5 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVEJULY 1, 2000]: Sec. 28.5. In addition to the
loan finance charge authorized by section 28 of this chapter, a
pawnbroker may charge, contract for, and receive afee not to exceed
one-fifth (1/5) of the principal amount of the loan per month or any
fractional part of a month for servicing the pledge that may include
investigating thetitle, storing, providing security, appraisal, handling,
making daily reports to local law enforcement officers, and for other
expenses and costs associated with servicing the pledge. The fee for
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each month after the second month of the loan transaction is
limited to one-thirtieth (1/30) of the monthly fee for each day the
loan is outstanding. Such a charge when made and collected is not
interest and is not arate under 1C 35-45-7-1.

SECTION 12. IC 28-8-4-20 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2000]: Sec. 20. A person may not
engage in the business of money transmission without a license
required by thischapter. Application for alicenseshall besubmitted
on a form prescribed by the department and must include all
information required by the department. The director is entitled
to request evidence of compliance with this section at the time of
application or after a license is issued. The evidence requested
includes, but isnot limited to, an official report of criminal activity
of theapplicant from the state law enfor cement agency of thestate
in which the applicant resides.

SECTION 13. IC 28-8-5-12 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1, 2000]: Sec. 12. (a) Thedepartment
shall determine the financial responsibility, business experience,
character, and general fitness of the applicant before issuing the
license.

(b) Thedepartment may refusetoissuealicenseif an applicant who
isanindividual has been convicted of afelony.

(c) The director of the department may request evidence of
compliancewiththissection by thelicenseeat thetime of application
or after alicenseisissued. The evidencerequested includes, but is
not limited to, an official report of criminal activity of theapplicant
from the state law enfor cement agency of the state in which the
applicant resides.
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