Introduced Version

SENATE BILL No. 475

DIGEST OF INTRODUCED BILL

Citations Affected: 1C 6-3.1-22; IC 28-16.

Synopsis. Tax credit and local certified equity pools. Permits the
formation of local certified equity pools. Allowslocal certified equity
pools to invest in certain Indiana businesses. Allows taxpayers that
Invest in local certified equity poolsto claim a credit against state tax
liahility. Providesthat the credit allowed equals 30% of the taxpayer's
investment in alocal certified equity pool. Providesthat the aggregate
amount of investment for which a credit may be claimed may not
exceed $10,000,000 in ataxable year. Providesthat if the aggregate
amount of investment exceeds $10,000,000, the credits are allocated
according to the proportional amount of each taxpayer's investment.

Effective: January 1, 2001.

Simpson

January 10, 2000, read first time and referred to Committee on Planning and Economic
Development.
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Introduced

Second Regular Session 111th General Assembly (2000)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) isbeing amended, thetext of the existing provision will appear in thisstyletype,
additions will appear in this style type, and deletions will appear in thts styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypein theintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein thisstyletype or thtsstyte type reconciles conflicts
between statutes enacted by the 1999 General Assembly.

SENATE BILL No. 475

A BILL FOR AN ACT to amend the Indiana Code concerning
taxation and investment.

Be it enacted by the General Assembly of the Sate of Indiana:

SECTION 1. IC 6-3.1-22 IS ADDED TO THE INDIANA CODE
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JANUARY 1, 2001]:

Chapter 22. Credit for Investment in Local Certified Equity
Pools

Sec. 1. Asused in thischapter, " local certified equity pool” has
the meaning set forth in | C 28-16-2-9.

Sec. 2. Asused in thischapter, " passthrough entity" means:
(1) a corporation that is exempt from the adjusted gross
incometax under 1C 6-3-2-2.8(2); or
(2) a partnership.

Sec. 3. As used in this chapter, " state tax liability" means a

taxpayer'stotal tax liability that isincurred under:
(D IC 6-2.1 (grossincometax);
(2) IC 6-3-1through IC 6-3-7 (adjusted grossincome tax);
(3) IC 6-3-8 (supplemental net income tax);
(4) I1C 6-5.5 (financial institutionstax); and
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(5) IC 27-1-18-2 (insurance premiumstax);
as computed after the application of the credits that under
IC 6-3.1-1-2 are to be applied before the credit provided by this
chapter.

Sec. 4. Asused in thischapter, " taxpayer” meansan individual
or entity that has state tax liability.

Sec. 5. (a) A taxpayer that investsin alocal certified equity pool
isentitled to a credit against the taxpayer's state tax liability for
thetaxableyear in which thetaxpayer investsin thelocal certified
equity pool.

(b) The amount of the credit allowed under subsection (a) is
equal to the product of:

(1) theamount of thetaxpayer'sinvestment in alocal certified
equity pool; multiplied by
(2) thirty percent (30%).

Sec. 6. (a) If the amount determined under section 5(b) of this
chapter for a taxpayer in a taxable year exceeds the taxpayer's
statetax liability for that taxableyear, thetaxpayer may carry the
excessover tothefollowingtaxableyears. Theamount of thecr edit
carryover from ataxable year must be reduced to the extent that
thecarryover isused by thetaxpayer to obtain a credit under this
chapter for any subsequent taxableyear . A taxpayer isnot entitled
to a carryback.

(b) A taxpayer isnot entitled to arefund of any unused credit.

Sec. 7. The aggregate amount of investment for which tax
creditsare allowed under this chapter may not exceed ten million
dollars ($10,000,000) in a taxable year beginning after December
31, 2000. Whenever the aggregate amount of investmentsin a
taxable year exceeds ten million dollars ($10,000,000), the credits
allowed under this chapter are allocated according to the
proportional amount of each taxpayer'sinvestment.

Sec. 8. If a passthrough entity does not have state income tax
liability against which thetax credit may beapplied, ashareholder
or partner of thepassthrough entity isentitled toatax credit equal
to:

(1) the tax credit determined for the passthrough entity for
the taxable year; multiplied by

(2) the percentage of the pass through entity's distributive
income to which the shareholder or partner isentitled.

Sec. 9. Toreceivethecredit provided by thischapter, ataxpayer
must claim the credit on thetaxpayer'sstatetax return or returns
in the manner prescribed by the department. The taxpayer shall
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submit to the department proof of the taxpayer'sinvestment in a
local certified equity pool and all infor mation that the department
requiresfor thecalculation of the credit provided by thischapter.

SECTION 2. 1C 28-16 ISADDED TO THE INDIANA CODE AS
A NEW ARTICLE TO READ AS FOLLOWS [EFFECTIVE
JANUARY 1, 2001]:

ARTICLE 16. LOCAL CERTIFIED EQUITY POOLS

Chapter 1. Citation

Sec. 1. Thisarticle may be cited asthe Local Certified Equity
Pool Law.

Sec. 2. The primary purpose of this article is to provide
assistance in the formation of new and expansion of existing high
growth potential businesses that create jobs in Indiana by
providing an incentive for investment in local certified equity
pools.

Chapter 2. Definitions

Sec. 1. The definitions in this chapter apply throughout this
article.

Sec. 2. " Affiliate of a local certified equity pool" means the
following:

(1) A person, directly or indirectly owning (whether through
rights, options, convertible interests, or otherwise),
controlling or holding power to vote ten percent (10%) or
mor e of the outstanding voting securitiesor other owner ship
interests of the local certified equity pool.

(2) A person in whom at least ten percent (10%) of the
outstandingvoting securitiesor other ownership interestsare
directly or indirectly beneficially owned (whether through
rights, options, convertibleinter ests, or otherwise), controlled,
or held with power to vote by thelocal certified equity pool.
(3) A person directly or indirectly controlling, controlled by,
or under common control with thelocal certified equity pooal.
(4) A partnership in which thelocal certified equity pool isa
general partner.

(5) A person whois an officer, adirector, or an agent of the
local certified equity pool or an immediate family member of
an officer, director, or agent.

Sec. 3. " Capital" meansan investment of cash by an investor in
alocal certified equity pool that fully fundsthe purchase price of
itsequity interest in thelocal certified equity pool.

Sec. 4. " Capital in a qualified Indiana business® means the
following acquired by alocal certified equity pool asaresult of a
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transfer of cash to a business:
(1) A debt.
(2) An equity.
(3) A hybrid security, including adebt instrument or security
that has the characteristics of debt but provides for
conversion into equity or equity participation instruments
such as options or warrants.

Theterm does not include a secured debt instrument.

Sec. 5. " Certification date" means the date on which a local
certified equity pool is designated by the department.

Sec. 6. " Certified investor" means a person with Indiana state
tax liability that contributescapital to alocal certified equity pool.

Sec. 7. "Department” means the Indiana department of
financial institutions.

Sec.8." Director" meansthedirector of thel ndianadepartment
of financial institutionsor aperson actingunder the supervision of
thedirector.

Sec. 9. "Local certified equity pool" means a for-profit
partnership, corporation, trust, or limited liability company that:

(1) is located, headquartered, and registered to conduct
businessin Indiana;

(2) hasasitsprimary businessactivity theinvestment of cash
in qualified Indiana businesses; and

(3) is certified by the department as meeting the criteria of
thisarticle.

Sec. 10. " Person” means an individual or entity, including a
corporation, general or limited partnership, trust, or limited
liability company.

Sec. 11. "Qualified distribution” means a distribution or
payment to equity holders of a local certified equity pool in
connection with the following:

(1) Thereasonablecostsand expensesof for ming, syndicating,
managing, and operating the local certified equity pool,
including an annual management feein an amount that does
not exceed two and one-half percent (2.5%) of the capital of
thelocal certified equity pool, plusreasonable and necessary
fees paid for professional services (such as legal and
accounting services) related to the operation of the local
certified equity pool.

(2) A projected increase in the federal or state taxes of the
equity ownersof a local certified equity pool resulting from
the earningsor other tax liability of thelocal certified equity
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pool totheextent that theincreaseisrelated tothe owner ship,
management, or operation of a local certified equity pool.

Sec. 12. " Qualified Indiana business' means an independently
owned and oper ated businessthat:

(1) isheadquartered and located in Indiana; or
(2) hasits principal business operationslocated in Indiana.

Sec. 13." Qualified investment” meansan investment of cash by
a local certified equity pool in a manner that enables the local
certified equity pool to acquire capital in a qualified Indiana
business.

Chapter 3. Requirements of a Qualified Indiana Business

Sec. 1. A qualified Indianabusinessmay not havemor ethan two
hundred (200) employees. At least seventy percent (70%) of the
employees must be employed in Indiana.

Sec. 2. A qualified Indiana business must be involved in
commerce for the purpose of developing and manufacturing
products and systems, including high technology products and
systems such as computers, computer software, medical
equipment, biotechnology, telecommunications equipment and
products, processing or assembling all types of products,
conducting research and development, or providing services in
inter state commer ce.

Sec. 3. A qualified Indiana business may not beinvolved in the
following enterprises:

(1) Real estate.

(2) Real estate development.

(3) Insurance.

(4) Professional services provided by the following:
(A) Accountants.
(B) Lawyers.
(C) Physicians.

Sec. 4. A qualified Indianabusinessmay not beinvolvedinretail
sales. However, a qualified Indiana business may engage in
developing or supporting electronic commer ce using the I nter net.

Sec. 5. If the two (2) year average gross sales of a business
during itslast two (2) most recently complete fiscal years exceed
four million dollar s($4,000,000), thebusinessmay not beclassified
asaqualified Indiana business under thisarticle.

Sec. 6. A business that is classified as a qualified Indiana
businessat thetimeof thefirst investment inthebusinessby alocal
certified equity pool remains classified as a qualified Indiana
business for seven (7) years after the date of thefirst investment.
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Thequalified I ndiana business may r eceive follow-on investments
from any local certified equity pool. A follow-on investment isa
qualified investment even though the business may not meet the
other qualifications of this chapter at the time of the follow-on
investment.

Chapter 4. Local Certified Equity Pool Funding

Sec. 1. A local certified equity pool shall have a funding period
of sixty (60) daysfrom the date of receiving certification from the
director. The aggregate amount of capital in the local certified
equity pool approved by thedirector must bedeposited in thelocal
certified equity pool within the sixty (60) day funding period. A
local certified equity pool shall notify the department in
accordance with | C 28-16-6-5(1).

Chapter 5. Certification

Sec. 1. The department shall adopt rules under 1C 4-22-2 to
establish the procedures for making an application to become a
local certified equity pool. Theapplicant shall pay anonr efundable
fee of seven thousand five hundred dollars ($7,500) at the time of
filing the application with the department. The application must
includeacriminal background investigation, finger print cards, and
resumes detailing work related experience for all principals.

Sec. 2. (a) A local certified equity pool'sinitial capitalization at
the time of seeking certification must equal at least five hundred
thousand dollar s ($500,000).

(b) A local certified equity pool must maintain a liquid asset
base of at least five hundred thousand dollars ($500,000) at all
timesduringthepool'sparticipationintheprogram authorized by
thisarticle.

Sec. 3. (a) The department shall review the organizational
documents for each applicant for certification and the business
history of the applicant.

(b) The department shall determine that the local certified
equity pool's cash, marketable securities, and other liquid assets
are at least five hundred thousand dollars ($500,000). The
department shall deter minethat theliquid asset base of each local
certified equity pool is at least five hundred thousand dollars
($500,000) at all times during the pool's participation in the
program authorized by thisarticle.

Sec. 4. A principal of alocal certified equity pool or a manager
of the local certified equity pool must have at least five (5) years
experiencein the venture capital industry.

Sec. 5. An offering of material involving the sale of securities of

2000 IN 475—LS 7010/DI 92+



©CoO~NOOOUDAWNPRE

hhhwwwwwgwwwwl\)l\)l\)l\)l\)l\)l\)l\)l\)I\)I—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘
NP, OOWNO O WNPOOWOONOOUTR,WNRPOOONOOULAA WNPFPO

7

thelocal certified equity pool must includethefollowing statement:
" By authorizingtheformation of alocal certified equity pooal,
the State of Indiana does not endorse the quality of
management or the potential for earnings of a particular
company and isnot liablefor damagesor lossesto an investor
inthecompany. Theuseof theword " certified" in an offering
does not constitute arecommendation or endor sement of the
investment by the Indiana department of financial
institutions. I nvestmentsin aprospectivelocal certified equity
pool before the time the pool is certified are not eligible for
thetax credit allowed under 1C 6-3.1-22. If certain statutory
provisions (as specified in | C 28-16) are violated, the State of
Indiana may require forfeiture of unused tax credits and
repayment of used tax credits.”

Sec. 6. Not later than sixty (60) days after the date of
application, the department shall either issue the certification or
shall refuse the certification and communicate in detail to the
applicant thegroundsfor therefusal, including the suggestionsfor
theremoval of those grounds.

Sec. 7. Aninvestor may not, individually or with or through one
(1) or more affiliates, be a managing general partner of or control
the direction of investments of a local certified equity pool. This
section does not preclude an investor or any other party from
exercisingitslegal rightsand remedies(which may includeinterim
management of a local certified equity pool) if a local certified
equity pool is in default of its statutory obligations or its
contractual obligationsto an investor or other party.

Chapter 6. Requirementsfor Continued Certification

Sec. 1. (a) To continue to be certified, a local certified equity
pool must make qualified investments according to the following
schedule:

(1) Not later than two (2) year safter thedate on which alocal
certified equity pool is designated as a local certified equity
pool, at least twenty-five percent (25%) of its capital must be
placed in qualified investments.

(2) Not later than three (3) years after the date on which a
local certified equity pool is designated as a local certified
equity pool, at least forty percent (40%) of itscapital must be
placed in qualified investments.

(3) Not later than four (4) year safter thedateon which alocal
certified equity pool is designated as a local certified equity
pool, at least fifty percent (50%) of itstotal capital must be
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placed in qualified investments.

(b) A local certified equity pool may not make an investment in
an affiliate of the local certified equity pool. For purposes of this
subsection, if alegal entity isnot an affiliate beforealocal certified
equity pool initially investsin theentity, it will not bean affiliateif
alocal certified equity pool provides additional investment in the
entity after itsinitial investment.

Sec. 2. All capital that isnot required to beplaced in aqualified
investment or that has been placed in qualified investments and
can be received by the local certified equity pool may be held or
invested in a manner asthe local certified equity pool considers
appropriate. The proceeds of capital received by a local certified
equity pool after it wasoriginally placed in a qualified investment
may be placed again in a qualified investment. Capital reinvested
under this section countstoward the requirements of section 1 of
this chapter.

Sec. 3. A qualified investment may not be made at a cost to a
local certified equity pool of morethan fifteen per cent (15%) of the
total capital of the local certified equity pool at the time of
investment.

Sec. 4. The aggregate cumulative amount of all qualified
investments made by thelocal certified equity pool from the date
of its certification must be considered in the calculation of the
per centage requirements under section 1(a) of this chapter.

Sec. 5. A local certified equity pool shall provide the following
to the department:

(1) Assoon asis practicable after the receipt of capital:
(A) the name of each investor from which the capital was
received;
(B) the amount of each investor's investment of capital;
and
(C) the date on which the capital wasreceived.

(2) Before March 31:
(A) theamount of thelocal certified equity pool'scapital at
the end of theimmediately preceding year;
(B) whether or not the local certified equity pool has
invested more than fifteen percent (15%) of the total
capital under management in any one (1) company; and
(C) all qualified investmentsthat thelocal certified equity
pool made during the previous calendar year.

(3) Before March 31, for each qualified investment made by

thelocal certified equity pool:
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(A) thenumber of employees of each qualified businessin
which it madeinvestmentsat thetimeof investment and as
of the end of theimmediately preceding year;
(B) the annual payroll of each qualified businessin which
it madeinvestmentsat thetime of investment and asof the
end of theimmediately preceding year; and
(C) theclassification of each qualified businessin which it
made investments accor ding to industry sector.
(4) Within ninety (90) days after the end of the fiscal year,
annual audited financial statementsthat includean opinion of
an independent certified public accountant.

Sec. 6. The audit required under section 5(4) of this chapter
must addr essthemethodsof oper ation and conduct of thebusiness
of the local certified equity pool to deter mine if:

(1) the local certified equity pool is complying with the
statutes and program rules; and

(2) the funds received by the local certified equity pool
have been invested as required within the time limits set
forth in section 1(a) of this chapter.

Sec. 7. On or before January 31, a local certified equity pool
shall pay an annual, nonrefundable certification fee of five
thousand dollars ($5,000) to the department. However, the
department may not require a certification fee under this section
until at least six (6) months after theinitial certification date of a
local certified equity pool.

Chapter 7. Distributions

Sec. 1. A local certified equity pool may make qualified
distributions asdefined in 1 C 28-16-2-10 at any time.

Sec. 2. Except as provided in section 3 of this chapter, a local
certified equity pool may not make distributions, other than
qualified distributions, unless the local certified equity pool has
placed an amount cumulatively equal to one hundred percent
(100%) of its capital in qualified investments.

Sec. 3. Distributions or payments to debt holders of a local
certified equity pool may be madewithout restriction with respect
to debt owed tothem by alocal certified equity pool. A debt holder
that isalso an investor or equity holder of alocal certified equity
pool may receivedistributionsor paymentswith respect tothedebt
without restriction.

Chapter 8. Decertification

Sec. 1. (a) The department shall conduct an annual review of
each local certified equity pool to determine if the local certified
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equity pool is abiding by the requirements of certification. The
department shall advise the local certified equity pool as to the
certification status of its qualified investments. The department
shall ensurethat no investment has been madein violation of this
article.

(b) Thecost of theannual review shall be paid from the annual
certification fee paid under | C 28-16-6-7.

Sec. 2. A material violation of 1C 28-16-6 is grounds for
decertification of a local certified equity pool. If the department
determines that a local certified equity pool is not in compliance
with therequirementsfor continuing certification, thedepartment
shall provide written notice to the officers of the local certified
equity pool and the board of directors, managers, trustees, or
general partners that the local certified equity pool may be
decertified onehundred twenty (120) daysafter thedate of mailing
of the notice unless the local certified equity pool corrects the
deficienciesand isagain in compliance with the requirementsfor
certification.

Sec. 3. If alocal certified equity pool is still not in compliance
with therequirementsof 1 C 28-16-6 at theend of the one hundred
twenty (120) day period described in section 2 of this chapter, the
department may send a notice of decertification to the local
certified equity pool and to all other appropriate state agencies.

Sec. 4. If a local certified equity pool is decertified before
meetingtherequirementsof | C 28-16-6-1, thestateshall recapture
the tax credits previously claimed by a certified investor under
IC 6-3.1-22, and all future credits to be claimed by a certified
investor with respect toitsinvestment in thelocal certified equity
pool areforfeited.

Sec. 5. If alocal certified equity pool is decertified after it has
met therequirementsof | C 28-16-6-1, thetax creditsclaimed by a
certified investor under IC 6-3.1-22:

(1) for thetaxable year of the certified investor in which the

decertification ar ose; and

(2) for the futuretaxable yearsof the certified investor;
are subject to recapture. However, tax credits obtained by a
certified investor with respect to the certified investor'stax years
that ended before the decertification occurred may not be
recaptured by the state.

Sec. 6. Once a local certified equity pool has invested one
hundred percent (100%) of its capital in qualified Indiana
businesses, all futuretax creditstobeclaimed by certified investor s
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with respect tothelocal certified equity pool under thisarticleare
not subject to recapture.

Sec. 7. Once a local certified equity pool has invested one
hundred percent (100%) of its capital in qualified Indiana
businesses and has met all other requirements of this article, the
company isnolonger subject toregulation by thedepartment with
the exception of thereporting requirements of | C 28-16-6-5(3).

Sec. 8. The department shall send written noticeto the address
of each certified investor whose tax credit has been subject to
recapture, usingtheaddressshown on thelast application for atax
credit under IC 6-3.1-22.

Sec. 9. The department may revoke the certification of a local
certified equity pool if amaterial representation tothedepartment
in connection with the application process proves to have been
falsely made or if the application materially violates any
requirement established by the department under thisarticle.

Chapter 9. Reports

Sec. 1. Before June 1 of each year, the director shall submit a
report to thelegislative services agency. Thereport must include
thefollowing:

(1) Thenumber of local certified equity poolsholding capital.
(2) The amount of capital invested in each local certified
equity pool.

(3) The cumulative amount that each certified local certified
equity pool hasinvested in qualified Indiana businesses.

(4) The performance of each local certified equity pool with
regard to the requirements of IC 28-16-6-1.

(5) The classification of companies in which each local
certified equity pool hasinvested accor dingtoindustry sector,
as defined by the department.

(6) The total number of jobs of each qualified Indiana
business before and after the qualified investments made by
thelocal certified equity pool.

(7) The annual payroll of each qualified Indiana business
before and after the qualified investments made by the local
certified equity pool.

(8) The name of each local certified equity pool that is
decertified or hasitscertification revoked, together with the
reasonsfor the decertification or revocation.

Chapter 10. Program Evaluation

Sec. 1. On abiennial basis, the department shall providefor an
evaluation of the local certified equity pool program, giving first
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priority to using the Indiana economic development council,
established under IC 4-3-14-4. The evaluation must include an
assessment of the effectivenessof theprogramin creating new jobs
in Indiana and of the revenue impact of the program, and may
include a review of the practices and experiences of other states
with similar programs. The director shall submit areport on the
evaluation tothelegidative services agency before November 1in
each odd-numbered year.

Chapter 11. Rulemaking

Sec. 1. The department shall adopt rules under 1C 4-22-2 to
implement thisarticle.

SECTION 3. [EFFECTIVE JANUARY 1, 2001] IC 6-3.1-22, as
added by this act, applies only to taxable years that begin after
December 31, 2000.
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