Second Regular Session 111th General Assembly (2000)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Congtitution) isbeing amended, thetext of the existing provision will appear inthisstyletype,
additions will appear in this style type, and deletions will appear in this styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypeintheintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein this styletype or this styte type reconciles conflicts
between statutes enacted by the 1999 General Assembly.

HOUSE ENROLLED ACT No. 1247

AN ACT to amend the Indiana Code concerning agriculture and animals.

Be it enacted by the General Assembly of the Sate of Indiana:

SECTION 1.1C 15-6-4 ISADDED TO THE INDIANA CODE AS
A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JANUARY 1, 2000 (RETROACTIVE)]:

Chapter 4. Indiana Dairy Industry Development Law

Sec. 1. Asused in this chapter, " board" refersto the Indiana
dairy industry development board established by section 9 of this
chapter.

Sec. 2. As used in this chapter, " commercial use" means sale
for:

(1) retail consumption;
(2) resale; or
(3) processing for resale.

Sec. 3. As used in this chapter, " commissioner” refersto the
commissioner of agriculture or the commissioner's designee.

Sec. 4. Asused in thischapter, " milk" meansany class of milk
produced by dairy animalsin Indiana.

Sec. 5. Asused in thischapter, " person” meansan individual, a
partnership, a limited liability company, a public or private
cor poration, a political subdivision (asdefined in I1C 36-1-2-13), a
cooper ative, a society, an association, or afiduciary.

Sec. 6. As used in this chapter, " producer” means a person
engaged in the production of milk in Indiana for commercial use,
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including a producer -processor.
Sec. 7. Asused in this chapter, " producer-processor” means a
producer who processes and marketsthe producer's own milk.
Sec. 8. As used in this chapter, " qualified program” means a
state or regional dairy product promotion, research, or nutrition
education program that:
(1) iscertified under 7 CFR 1150.153, as amended; and
(2) meetsthe following requirements:
(A) Conducts activities (as defined in 7 CFR 1150.114,
1150.115, and 1150.116) intended toincr ease consumption
of milk and dairy products.
(B) Isfinanced primarily by producers, either individually
or through cooper ative associations.
(C) Does not use a private brand or trade name in
advertising and promotion of dairy products unless the
national dairy promotion and resear ch board established
under 7 CFR 1150.131 and the United States Secretary of
Agricultureconcur that therequirement should not apply.
(D) Certifiestothe United States Secretary of Agriculture
that a request from a producer for a refund under the
program will be honored by forwarding the part of the
refund equal totheamount of credit that otherwisewould
be applicable to the program under 7 CFR 1150.152(c) to
either thenational dairy promotion and resear ch board or
aqualified program designated by the producer.
(E) Doesnot useprogram fundsto influence gover nmental
policy or action.
Sec. 9. (a) The Indiana dairy industry development board is
established.
(b) The board consists of:
(1) at least nine (9); and
(2) not morethan twenty-five (25);
voting member s appointed under section 12 of this chapter.
(c) Each voting member of the board must:
(1) bearesident of Indiana;
(2) be at least twenty-one (21) years of age;
(3) have been actually engaged in the production of milk in
Indianafor at least one (1) year; and
(4) deriveasubstantial portion of themember'sincomefrom
the production of milk in Indiana.
(d) The board may appoint individuals who hold offices of
importance to the milk industry or have special expertise
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concerning theindustry to participatein thework of the board as
nonvoting members. Not more than five (5) individuals may be
appointed under this subsection.

(e) The commissioner may participate in the activities of the
board as an ex officio member.

(f) An Indiana dairy farmer selected to serve on the national
dairy board shall be a nonvoting, advisory member of the board.

(g) Fewer than fifty percent (50%) of the board members,
including nonvotingmember s, may bemember sof Milk Promotion
Services of Indiana, Inc.

Sec. 10. (a) Before January 31, the board shall:

(1) determine:
(A) theper centageof thestate'smilk marketingsproduced
by each producer register ed with the stateboard of animal
health or the United States Department of Agriculture;
and
(B) thenumber of representatives, if any, each producer is
entitled to have on the board; and

(2) inform each producer described in subdivision (1)(A) of

the determinations made under subdivision (1).

(b) The board shall make the deter minations required under
this section based upon:

(1) year-end milk marketing figures from the United States
Department of Agriculture; and
(2) theformula prescribed under section 12 of this chapter.

Sec. 11. (a) Not later than thirty (30) days after receiving a
noticefrom theboard under section 10 of thischapter, a producer
or group of producersentitled to representation on the board may
submit nominationsto the board for board members.

(b) A producer or group of producers may submit two (2)
nominations for each board member to which the producer or
group of producersisentitled.

Sec. 12. (@) The board shall appoint from among the
nominations made under section 11 of this chapter one (1) board
member to represent each:

(1) producer whorepresentsat least threeper cent (3%) of the
state'smilk marketings; and
(2) group of producerswho:
(A) collectively represent at least threeper cent (3%) of the
state'smilk marketings; and
(B) notify the board that the producers desire to be
considered collectively for purposes of representation on
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(b) In addition to the member s appointed under subsection (a),
the board shall appoint one (1) board member to represent a
producer or group of producersdescribed in subsection (a)(2) for
each additional ten percent (10%) of the state's milk marketings
exceeding three percent (3%) that the producer or group of
producersrepresents.

(c) Theboard shall maketheappointmentsrequired under this
section not later than thirty (30) days after the close of the period
for submission of nominations under section 11 of this chapter.

(d) An appointment made by the board under this section may
not result in a producer or group of producers having two (2)
members on the board at the same time who represent the same
share of the state's milk marketings.

(e) If a producer or group of producers entitled to
representation ontheboard failsto submit anomination, theboard
may appoint any individual who meetstherequirementsof section
9(c) of this chapter to represent the producer or group of
producers.

Sec. 13. (a) The term of office of a board member isthree (3)
years.

(b) A member continuesin officeuntil asuccessor whomeetsthe
qualifications set forth in section 9(c) of this chapter iselected.

(c) A member may not serve for morethan atotal of three (3)
terms.

(d) If, upon expiration of the term of a board member, the
producer or group of producers who nominated the member no
longer represents the percentage of the state's milk marketings
required under section 12 of this chapter, a person may not be
appointed to replace the board member.

Sec. 14. Each member of theboard isentitled toreimbur sement
for traveling expenses and other expenses actually incurred in
connectionwiththemember'sduties, asprovided inthestatetravel
policies and procedur es established by the I ndiana department of
administration and approved by the budget agency. However,
board membersare not entitled to a salary or per diem.

Sec. 15. (&) A member's term of office terminates, and the
member's office becomes vacant if the member:

(D) dies;

(2) becomes disabled;

(3) resigns; or

(4) ceases to meet one (1) or more of the qualifications set
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forth in section 9(c) of this chapter.
(b) If aboar d member'sofficebecomesvacant beforeexpiration
of the member'sterm of office, the board shall:
(1) certify to the producer or group of producers who
nominated the member that the vacancy exists; and
(2) request nominationsin accordance with section 11 of this
chapter tofill the vacancy.
(c) Theboard shall appoint one (1) of theindividualsnominated
under subsection (b).
(d) Anindividual appointed under thissection shall servefor the
remainder of the unexpired term.
Sec. 16. The board shall do the following:
(1) Elect from among the board's members a chairperson,
vice chairperson, secretary, treasurer, and other officersthe
board considers necessary.
(2) Employ personnel and contract for services that are
necessary for the proper implementation of this chapter.
(3) Establish accounts in adequately protected financial
institutionsto receive, hold, and disbur se fundsaccumulated
under thischapter.
(4) Bond the treasurer and other persons as necessary to
ensure adequate protection of funds received and
administered by the board.
(5) Authorizethe expenditure of fundsand the contracting of
expendituresto conduct proper activitiesunder thischapter.
(6) Annually establish priorities and prepare and approve a
budget consistent with the estimated resour ces of the board
and the scope of this chapter.
(7) Providefor an independent audit and make the results of
the audit available to all interested persons.
(8) Procureand evaluate data and infor mation necessary for
the proper implementation of this chapter.
(99 Formulate and execute assessment procedures and
methods of collection.
(10) Establish procedures to annually inform all producers
regarding board members, policy, expenditures, and
programsfor the preceding year.
(11) Receive and investigate, or cause to be investigated,
complaints and violations of this chapter and take necessary
action within itsauthority.
(12) Take any other action necessary for the proper
implementation of this chapter, including the adoption of
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rulesunder 1C 4-22-2.

Sec. 17. (a) The board shall meet at least once every six (6)
months.

(b) Theboard shall meet at atimeand placefixed by theboard.

(c) Thechair person:

(1) may call a special meeting; and
(2) shall call a special meeting upon the request of at least
twenty-five percent (25%) of the members of the board.

(d) Written notice of thetime and place of all meetings shall be
mailed in advance to each board member.

Sec. 18. (&) A majority of voting members appointed to the
board constitutes a quorum for the transaction of business.

(b) Theaffirmativevoteof amajority of all member sappointed
totheboard isnecessary for the action of the board.

Sec. 19. At each regular meeting, the board shall review all
expendituresmade sincethe board's last regular meeting.

Sec. 20. (a) Theboard shall keep:

(1) minutes of the board's meetings; and
(2) other booksand recordsthat clearly reflect all theactsand
transactions of the board.

(b) The records of the board required to be kept under
subsection (a) shall beopen toexamination duringnor mal business
hours.

Sec. 21. (a) The board may contract for the necessary office
space, furniture, stationery, printing, and per sonnel servicesuseful
or necessary for theadministration of this chapter.

(b) Thetotal administrativecostsand expensesof theboar d may
not exceed five percent (5%) of the annual assessments collected
under thischapter.

Sec. 22. (a) Obligations incurred by the board and other
liabilities and claims against the board may be enforced only
against the assets of the board in the same manner asif it werea
corporation. Noliabilitiesfor thedebtsor actionsof theboard may
arise against:

(D) the state;

(2) a political subdivision (asdefined in | C 34-6-2-110); or
(3) amember, officer, employee, or agent of the board in an
individual capacity.

(b) The members and employees of the board may not be held
responsible individually to any person for errors in judgment,
mistakes, or other acts either of commission or omission, as
principal, agent, or employee, except for their own individual acts
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that result in theviolation of any law.

(c) No employee of the board may be held responsible
individually for the act or omission of a member of the board.

(d) Any liability of the member s of theboard isseveral and not
joint. A member of theboard may not beheld liablefor the default
of another member.

Sec. 23. (a) Theboard shall fileareport with the commissioner
before October 1.

(b) Thereport required under subsection (a) must contain the
following infor mation:

(1) Theincome received from the assessments and penalties
collected under this chapter for the preceding fiscal year.
(2) Theexpenditureof fundsby theboard during theyear for
the administration of this chapter.

(3) A brief description of all contracts requiring the
expenditureof fundsby theboard and theaction taken by the
board on all such contracts.

(4) An explanation of all programsrelating to the discovery,
promotion, and development of marketsand industriesfor the
utilization of dairy productsand thedir ect expenseassociated
with each program.

(5) The name and address of each member of the board.

(6) A brief description of the rules, regulations, and orders
adopted and promulgated by the board.

(c) Thereport required under subsection (a) shall be available
to the public upon request.

Sec. 24. An assessment of ten cents ($0.10) per hundredweight
isimposed on all milk produced in Indiana for commercial use.

Sec. 25. A producer shall remit the assessment required under
section 24 of this chapter to the board:

(1) not later than the last day of the month following the
month in which the milk is commercially used; and

(2) together with areport in a form approved by the board
detailing all assessments collected and remitted under this
chapter.

Sec. 26. The board shall remit all assessments received under
this chapter to the treasurer of state for deposit in the Indiana
dairy industry development fund established by section 28 of this
chapter.

Sec. 27. The board shall establish procedures for allowing a
producer todirect thedistribution of theproducer'sassessment to:

(1) the national dairy board; or
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(2) aqualified program other than the program chosen by the
board.

Sec. 28. (a) The Indiana dairy industry development fund is
established. The board shall administer the fund.

(b) Thetreasurer of stateshall invest themoney in the fund not
currently needed to meet the obligations of the fund in the same
manner as other public funds may be invested. Interest that
accrues from these investments shall be deposited in the fund.

(c) Money in thefund at the end of a state fiscal year does not
revert to the state general fund.

(d) Theboard shall usethemoney in thefund toimplement this
chapter.

(e) The board may not use money in the fund to establish a
program of its own but shall fund an active, ongoing, qualified
programinlndianaasstatedin 7 U.S.C. 4505, asamended, and the
regulations adopted under that act. A qualified program that
receives funds under this subsection may use the fundsto jointly
sponsor projectswith any private or public organization to meet
theobjectivesof thischapter, includingadvertisingand promaotion,
mar ket resear ch, nutrition and product r esear ch and development,
and nutrition and educational programs.

Sec. 29. A person who knowingly or intentionally violates this
chapter commitsa Class C misdemeanor.

Sec. 30. (a) The board shall add a penalty of one and one-half
percent (1.5%) per month on an unpaid assessment, beginningwith
theday following the date the assessment wasdue. Any remaining
amount due, including an unpaid penalty assessed under this
section, shall beincreased at the same rate on the corresponding
day of each succeeding month until paid.

(b) For purposes of this section, an assessment that was
determined at a date later than prescribed by section 25 of this
chapter becauseof thefailuretosubmit areport totheboard when
due shall be consider ed to have been payable on the date it would
have been dueif the report had been timely filed.

(c) Thetimeliness of a payment to the board shall be based on:

(1) the applicable postmarked date; or
(2) the date actually received by the board;
whichever isearlier.

Sec. 31. The board may maintain a court action to collect
assessments and late payment fees due under this chapter.

Sec. 32. Theremediesprovided in thischapter arein addition to
other remedies provided by law or in equity.
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SECTION 2.[EFFECTIVEJANUARY 1, 2000 (RETROACTIVE)]
(@) Asused in thisSECTION, "board" hasthe meaning set forth
in |C 15-6-4-1, asadded by thisact.

(b) As used in this SECTION, "commissioner" refers to the
commissioner of agriculture or the commissioner's designee.

(c) Asused in thisSECTION, " producer" hasthe meaning set
forth in 1C 15-6-4-6, as added by this act.

(d) Notwithstanding IC 15-6-4-10 through IC 15-6-4-11, as
added by thisact, thecommissioner shall, not later than thirty (30)
days after the effective date of thisact:

(1) determine:
(A) thepercentageof thestate' smilk marketingsproduced
by each producer registered with thestateboard of animal
health or the United States Department of Agriculture;
and
(B) thenumber of representatives, if any, each producer is
entitled to have on the board; and

(2) inform each producer described in subdivision (1)(A) of

the determinations made under subdivision (1).

(e) The commissioner shall make the determinations required
under this SECTION based upon:

(2) the 1999 year -end milk marketing figur esfrom the United
States Department of Agriculture; and

(2) the formula prescribed under |C 15-6-4-12, as added by
thisact.

(f) Notwithstanding IC 15-6-4-12, as added by this act, the
commissioner shall appoint theinitial members of the board. Not
later than thirty (30) days after receiving a notice from the
commissioner under subsection (d), a producer or group of
producers entitled to representation on the board may submit
nominationsto the commissioner for initial board members.

(g) A producer or group of producers may submit two (2)
nominationsfor each initial board member to which the producer
or group of producersisentitled.

(h) Not later than thirty (30) days after the close of the period
for initial submission of nominations under subsection (g), the
commissioner shall appointinitial board member sfrom amongthe
nominations made in accordance with 1C 15-6-4-12, as added by
thisact.

(i) If a producer or group of producers entitled to
representation ontheinitial board failstosubmit anomination, the
commissioner may appoint any individual who meets the
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requirements of 1 C 15-6-4-9(c), as added by this act, to represent
the producer or group of producers.

SECTION 3.[EFFECTIVEJANUARY 1, 2000 (RETROACTIVE)]
(a) Notwithstanding | C 15-6-4-13(a), asadded by thisact, theterms
of the initial members of the dairy industry development board
must be staggered so that:

(2) one-third (1/3) of the member sar e appointed for terms of
one (1) year;

(2) one-third (1/3) of the member sar e appointed for terms of
two (2) years; and

(3) one-third (1/3) of the member sare appointed for terms of
three (3) years.

(b) The commissioner of agriculture shall determine which
members are to be appointed for a term of one (1) year, two (2)
years, or three (3) yearsunder subsection (a).

(c) ThisSECTION expiresJanuary 1, 2004.

SECTION 4. An emergency isdeclared for thisact.
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Speaker of the House of Representatives

President of the Senate

President Pro Tempore

Approved:

Governor of the State of Indiana
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