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Reprinted
February 2, 2000

Second Regular Session 111th General Assembly (2000)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) isbeing amended, thetext of the existing provision will appear inthisstyletype,
additions will appear in this style type, and deletions will appear in this styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypeintheintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein thisstyletype or thtsstyte type reconcilesconflicts
between statutes enacted by the 1999 General Assembly.

HOUSE BILL No. 1326

A BILL FOR AN ACT concerning commercial law.
Be it enacted by the General Assembly of the Sate of Indiana:

SECTION 1. IC 4-22-2-13 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 13. (a) Subject to
subsections (b), (c), and (d), this chapter applies to the addition,
amendment, or repeal of arulein every rulemaking action.

(b) This chapter does not apply to the following agencies:

(1) Any military officer or board.
(2) Any state educational institution (as defined in
IC 20-12-0.5-1).

(c) This chapter does not apply to arulemaking action that results
in any of the following rules:

(1) A resolution or directive of any agency that relates solely to
internal policy, internal agency organization, or internal procedure
and does not have the effect of law.
(2) A restriction or traffic control determination of a purely local
nature that:

(A) isordered by the commissioner of the Indiana department
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of transportation;
(B) is adopted under IC 9-20-1-3(d), IC 9-21-4-7, or
IC 9-20-7; and
(C) applies only to one (1) or more particularly described
intersections, highway portions, bridge causeways, or viaduct
areas.
(3) A rule adopted by the secretary of state under +€ 26-1-9-468:
IC 26-1-9.1-526.
(4) An executive order or proclamation issued by the governor.

(d) Except as specificaly set forth in IC 13-14-9, sections 24, 26,
27, and 29 of this chapter do not apply to rulemaking actions under
IC 13-14-9.

SECTION 2. IC 6-8.1-3-16 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1, 2001]: Sec. 16. (a) Thedepartment
shall preparealist of al outstanding tax warrants for listed taxes each
month. The list shall identify each taxpayer liable for a warrant by
name, address, amount of tax, and either Social Security number or
employer identification number. Unless the department renews the
warrant, the department shall exclude from the list a warrant issued
more than ten (10) years before the date of the list. The department
shall certify acopy of thelist to the bureau of motor vehicles.

(b) Thedepartment shall prescribe and furnish tax releaseformsfor
use by tax collecting officials. A tax collecting official who collects
taxes in satisfaction of an outstanding warrant shall issue to the
taxpayers named on the warrant atax release stating that the tax has
been paid. The department may also issue atax release:

(1) to ataxpayer who has made arrangements satisfactory to the

department for the payment of the tax; or

(2) by action of the commissioner under |C 6-8.1-8-2(k).

() The department may not issue or renew:

(1) acertificate under 1C 6-2.5-8;

(2) alicense under IC 6-6-1.1 or IC 6-6-2.5; or

(3) apermit under IC 6-6-4.1;
to ataxpayer whose name appears on the most recent monthly warrant
list, unlessthat taxpayer paysthetax, makes arrangements satisfactory
to the department for the payment of the tax, or a release is issued
under IC 6-8.1-8-2(Kk).

(d) The bureau of motor vehicles shall, beforeissuing thetitleto a
motor vehicle under IC 9-17, determine whether the purchaser's or
assignee's name is on the most recent monthly warrant list. If the
purchaser's or assignee's name is on the list, the bureau shall enter as
a lien on the title the name of the state as the lienholder unless the
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bureau has received notice from the commissioner under
IC 6-8.1-8-2(k). Thetax lien on thetitle:
(2) is subordinate to a perfected security interest (as defined and
perfected in accordance with +€ 26-1-9);: | C 26-1-9.1); and
(2) shall otherwise be treated in the same manner as other title
liens.

(e) Thecommissioner isthe custodian of all titlesfor whichthe state
isthe solelienholder under this section. Upon receipt of thetitle by the
department, the commissioner shall notify the owner of the
department's receipt of thetitle.

(f) Thedepartment shall reimburse the bureau of motor vehiclesfor
all costsincurred in carrying out this section.

(9) Notwithstanding IC 6-8.1-8, a person who is authorized to
collect taxes, interest, or penalties on behalf of the department under
IC6-2.1,1C 6-3, or IC 6-3.5 may not, except as provided in subsection
(h) or (i), receive afeefor collecting the taxes, interest, or penaltiesif:

(1) the taxpayer pays the taxes, interest, or penalties as
consideration for the release of alien placed under subsection (d)
on amotor vehicletitle; or

(2) the taxpayer has been denied a certificate or license under
subsection (c) within sixty (60) days before the date the taxes,
interest, or penalties are collected.

(h) In the case of asheriff, subsection (g) does not apply if:

(2) the sheriff collectsthetaxes, interest, or penaltieswithin sixty
(60) days after the date the sheriff receives the tax warrant; or
(2) the sheriff collectsthetaxes, interest, or penaltiesthrough the
sale or redemption, in acourt proceeding, of amotor vehicle that
has alien placed on its title under subsection (d).

(i) In the case of a person other than a sheriff:

(1) subsection (g)(2) does not apply if the person collects the
taxes, interests, or penalties within sixty (60) days after the date
the commissioner employsthe person to makethe collection; and
(2) subsection (g)(1) does not apply if the person collects the
taxes, interest, or penalties through the sale or redemption, in a
court proceeding, of amotor vehicle that has alien placed on its
title under subsection (d).

SECTION 3.1C8-1-5-1ISAMENDED TO READ ASFOLLOWS
[EFFECTIVE JULY 1, 2001]: Sec. 1. (a) Notwithstanding any other
statute or rule of law of the state, any mortgage executed and recorded
by a public utility, as defined in IC 8-1-2-1, or by any corporation or
other business entity engaged in the railroad business or the
transmission of ail, gas, or petroleum products by pipeline, in the
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manner provided for the execution and recording of mortgages upon

real estate:
(1) may include all or any part of the property of the mortgagor,
real, personal, or mixed, chattels real and fixtures; and
(2) shall, upon its recordation, constitute a valid and perfected
lien upon al and every part of the property of the mortgagor
described in the mortgage and situated in any county in this state
where the mortgage is or shall be recorded in the manner
provided for recording real estate mortgages. Neither the
mortgage nor any statement respecting the mortgage or any of the
property described in the mortgage need be otherwise filed or
refiled in order to perfect or continue perfection of the lien
created by the mortgage.

(b) Theterm "mortgage”, as used in this chapter, includes deeds of
trust and any and all documents creating an interest in property to
securethe payment of bonds, notes, debentures, and like securities, and
any instrument executed to supplement any mortgage.

(c) If it isexecuted and recorded as provided in this section and by
its terms covers some or all of the after-acquired property of the
mortgagor, the mortgage constitutesavalid and perfected lien upon the
interest of the mortgagor in the after-acquired property from the date
the mortgagor acquires an interest in the property.

(d) Notwithstanding the date of the mortgage's execution or
recordation, if collateral covered by +€ 26-1-9 | C 26-1-9.1 was or is
perfected in compliance with the recordation regquirements contained
in this section, the recordation was or is equivalent to the highest form
of filing or perfection under +€ 26-1-9: | C 26-1-9.1.

SECTION4.1C9-17-6-6ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE JULY 1, 2001]: Sec. 6. Except as otherwise provided,
1€ 26-19 | C 26-1-9.1 applies to a security interest in a manufactured
home.

SECTION 5. IC 9-31-2-24 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 24. (a) A security
agreement covering a security interest in a watercraft that is not
inventory held for sale can be perfected only if the bureau indicatesthe
security interest on the certificate of title or duplicate. Except as
otherwise provided in this section, +€ 26-1-9 | C 26-1-9.1 applies to
security interests in watercraft.

(b) The secured party, upon presentation of a properly completed
application for certificate of title to the bureau together with the fee
prescribed by IC 9-29-15-1, may have a notation of the lien made on
theface of the certificate of titleto beissued by the bureau. The bureau
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shall enter the notation and the date of the notation and shall note the
lien and the date of the lien in the bureau's files.

(c) Whenever a lien is discharged, the holder shall note the
discharge on the certificate of title over the holder's signature.

SECTION 6. IC 12-17-2-33 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 33. (@) The bureau
shall, each month, prepare alist of each person against whom a child
support obligation lien is held under 1C 31-16-16-3 (or 1C 31-2-11-9
beforeitsrepeal). Thelist must identify each person liablefor alien by
name, address, amount of lien, and either Social Security number or
employer identification number. The bureau shall certify acopy of the
list to the bureau of motor vehicles.

(b) The bureau of motor vehicles shall, beforeissuing thetitleto a
motor vehicle under IC 9-17, determine whether the purchaser's or
assignee's name is on the most recent monthly lien list. If the
purchaser's or assignee's name is on the list, the bureau shall enter as
alien onthetitlethe name of the state asthelienholder. The state'slien
on atitle under this section is subordinate to a prior perfected security
interest if the interest is defined and perfected under either of the
following:

(1) € 26-+9:1C 26-1-9.1.
(2) IC 32-8.

(c) A lien against the title under this section must be treated in the
same manner as any other subordinate title lien.

(d) The bureau shall prescribe and furnish release forms for use by
the bureau. When the amount of thelienis paid, the bureau shall issue
to the person against whom the lien was held arel ease stating that the
amount represented by the lien has been paid. The bureau may also
issue arelease to a person against whom the lien is held if the person
has made arrangements, agreed to by the bureau, for the payment of the
amount represented by the lien.

(e) The director of the bureau or the director's designee is the
custodian of all titles having the state as the sole lienholder under this
section. Upon receiving atitle from the bureau of motor vehiclesunder
this section, the director shall notify the owner of the motor vehicle.

(f) The bureau shall reimburse the bureau of motor vehiclesfor al
costs incurred by the bureau in implementing this section.

SECTION 7. IC 20-12-21.2-9 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 9. Notwithstanding
IC 26-1-9-302(1)(a), asecurity interest in education loansis perfected
by:

(1) possession under |C 26-1-9-305; or
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(2) filing a financing statement in the office of the secretary of
state under 1€ 26-1-9-461%; 1€ 26-1-9-462 or t€ 26-1-9-463:
IC 26-1-9.1-501.
SECTION 8. IC 24-5-16-7 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 7. As used in this
chapter, "secured party" hasthe meaning set forth in € 26-1-9-165(m}):
IC 26-1-9.1-102(a)(72).
SECTION 9. IC 24-5-16-8 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 8. As used in this
chapter, "security agreement” has the meaning set forth in
1€ 26-1-9-1685(h- | C 26-1-9.1-102(a)(73).
SECTION 10. IC 24-7-1-2 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 2. Except as provided
in this article, the provisions of:
(1) the Federal Consumer Credit Protection Act and regulations
adopted under it;
(2)1C24-45;
(3) IC 26-1-1-201(37);
(4) 1C 26-1-2 concerning the creation of a security interest in
property;
(5) € 26-+91C 26-1-9.1; and
(6) rules adopted under the statutes described in subdivisions (2)
through (5);

do not apply to arental purchase agreement.

SECTION 11. IC 26-1-1-105 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 105. (1) Except as
provided in this section, when atransaction bears areasonabl e relation
to this state and also to another state or nation the parties may agree
that the law either of this state or of such other state or nation shall
governtheir rightsand duties. Failing such agreement, | C 26-1 applies
to transactions bearing an appropriate relation to this state.

(2) Where one of the following provisions of |C 26-1 specifiesthe
applicable law, that provision governs and a contrary agreement is
effective only to the extent permitted by thelaw (including the conflict
of laws rules) so specified:

|C 26-1-2-402 concerning rights of creditors against sold goods.
IC 26-1-2.1-105 and I1C 26-1-2.1-106 concerning leases.

IC 26-1-4-102 concerning bank deposits and collections.

IC 26-1-4.1-507 concerning funds transfers.

IC 26-1-5.1-116 concerning letters of credit.

IC 26-1-6.1-103 concerning bulk sales.

IC 26-1-8.1-110 concerning investment securities.
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1 1€ 26-1-9-103 concerning perfection of seecured transactions:
2 IC 26-1-9.1-301 through IC 26-1-9.1-307 concerning the
3 perfection, the effect of perfection or nonperfection, and the
4 priority of security interests.
5 SECTION 12. IC 26-1-1-201 IS AMENDED TO READ AS
6 FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 201. Subject to
7 additional definitionscontainedin | C 26-1-2 through I C 26-1-10which
8 are applicableto specific provisions, and unless the context otherwise
9 requires, in 1IC 26-1:
10 (1) "Action" in the sense of a judicia proceeding includes
11 recoupment, counterclaim, setoff, suit in equity, and any other
12 proceedings in which rights are determined.
13 (2) "Aggrieved party" meansaparty entitled toresort toaremedy.
14 (3) "Agreement" meansthe bargain of the partiesin fact asfound
15 in their language or by implication from other circumstances
16 including course of dealing or usage of trade or course of
17 performance as provided in IC 26-1-1-205 and IC 26-1-2-208.
18 Whether an agreement has legal consequences is determined by
19 the provisions of 1C 26-1, if applicable; otherwise by the law of
20 contracts (1C 26-1-1-103). (Compare "Contract".)
21 (4) "Bank" means any person engaged in the business of banking.
22 (5) "Bearer" means the person in possession of an instrument,
23 document of title, or certificated security payable to bearer or
24 endorsed in blank.
25 (6) "Bill of lading" means a document evidencing the receipt of
26 goods for shipment issued by aperson engaged in the business of
27 transporting or forwarding goods, andincludesanairbill. " Airbil "
28 means adocument serving for air transportation asabill of lading
29 does for marine or rail transportation, and includes an air
30 consignment note or air wayhill.
31 (7) "Branch" includes aseparately incorporated foreign branch of
32 abank.
33 (8 "Burden of establishing® a fact means the burden of
34 persuading the triers of fact that the existence of the fact is more
35 probabl e than its nonexistence.
36 (9) "Buyer in ordinary course of business' means a person who
37 that buys goods in good faith and without knowledge that the
38 sdle to him is A vietation of violates the ewnership rights of
39 seedrity thterest of athird party another per son inthegoods, and
40 btys in the ordinary course from a person, other than a
41 pawnbroker, in the business of selling goods of that kind. bt
42 does net inctude a pawnbroker: AH persons who seH minerats or
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1 thetike tinctuding ot and gas) at awethead or minehead shalt be
2 teermed to be persons A person buys goods in the ordinary
3 cour se of businessif the saleto the person comportswith the
4 usual or customary practicesin thekind of businessin which
5 the seller is engaged or with the seller's own usual or
6 customary practices. A person that sells oil, gas, or other
7 minerals at the wellhead or minehead is a person in the
8 business of selling goods of that kind. “Btythg" A buyer in
9 ordinary course of business may be buy for cash, ef by
10 exchangeof other property, or on secured or unsecured credit, and
11 thetudesreeetving may requir egoodsor documentsof titleunder
12 apreexisting contract for sale. bt tdoes net actude a transfer in
13 btk of as sectrity for or n totat of partial satisfaction of amoney
14 debt: Only a buyer that takes possession of the goodsor hasa
15 right to recover the goods from that seller under 1C 26-1-2
16 may beabuyer in ordinary course of business. A person that
17 acquiresgoodsin atransfer in bulk or assecurity for or total
18 or partial satisfaction of a money debt is not a buyer in
19 ordinary cour se of business.
20 (20) "Conspicuous'. A term or clauseisconspicuouswhenitisso
21 written that a reasonable person against whom it is to operate
22 ought to have noticed it. A printed heading in capitals (as:
23 NONNEGOTIABLE BILL OF LADING) is conspicuous.
24 Language in the body of aformis conspicuousif itisin larger or
25 other contrasting type or color. But in atelegram any stated term
26 is conspicuous. Whether aterm or clauseis conspicuousor not is
27 for decision by the court.
28 (11) "Contract" means the total legal obligation which results
29 from the parties agreement as affected by this Act and any other
30 applicable rules of law. (Compare "Agreement".)
31 (12) "Creditor” includes a general creditor, a secured creditor, a
32 lien creditor and any representative of creditors, including an
33 assignee for the benefit of creditors, a trustee in bankruptcy, a
34 receiver in equity, and an executor or administrator of an
35 insolvent debtor's or assignor's estate.
36 (13) "Defendant" includes a person in the position of defendant
37 in a cross-action or counterclaim.
38 (14) "Délivery" with respect to instruments, documents of title,
39 chattel paper, or certificated securities means voluntary transfer
40 of possession.
41 (15) "Document of title" includes bill of lading, dock warrant,
42 dock receipt, warehousereceipt, or order for thedelivery of goods
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1 and also any other document, which in the regular course of
2 businessor financing, istreated as adequately evidencing that the
3 person in possession of it isentitled to receive, hold, and dispose
4 of the document and the goods it covers. To be a document of
5 title, a document must purport to be issued by or addressed to a
6 bailee and purport to cover goodsin the bailee's possession which
7 areeither identified or arefungible portions of anidentified mass.
8 (16) "Fault" means wrongful act, omission, or breach.

9 (17) "Fungible" with respect to goods or securities means goods
10 or securities of which any unit is, by nature or usage of trade, the
11 equivalent of any other like unit. Goods which are not fungible
12 shall be deemed fungiblefor the purposes of 1C 26-1 to the extent
13 that under a particular agreement or document unlike units are
14 treated as equivalents.

15 (18) "Genuine" means free of forgery or counterfeiting.

16 (19) "Good faith" means honesty in fact in the conduct or
17 transaction concerned.

18 (20) "Holder" with respect to anegotiable instrument, meansthe
19 person in possession if the instrument is payable to bearer or, in
20 the case of an instrument, payable to an identified person if the
21 identified person is in possession. "Holder" with respect to a
22 document of title, meansthe person in possession if thegoods are
23 deliverable to bearer or to the order of the person in possession.
24 (21) To"honor" isto pay or to accept and pay or whereacredit so
25 engagesto purchase or discount adraft complying with theterms
26 of the credit.

27 (22) "Insolvency proceedings' includes any assignment for the
28 benefit of creditors or other proceedings intended to liquidate or
29 rehabilitate the estate of the person involved.

30 (23) A person is "insolvent” who either has ceased to pay his
31 debtsintheordinary course of businessor cannot pay hisdebtsas
32 they become due or isinsolvent within the meaning of the federal
33 bankruptcy law.

34 (24) "Money" means a medium of exchange authorized or
35 adopted by a domestic or foreign government and includes a
36 monetary unit of account established by an intergovernmental
37 organization or by agreement between two (2) or more nations.
38 (25) A person has "notice" of afact when:

39 (a) he has actual knowledge of it; of

40 (b) he has received a notice or natification of it; or

41 (c) from all the facts and circumstances known to him at the
42 time in question he has reason to know that it exists.
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1 A person "knows' or has "knowledge" of a fact when he has
2 actual knowledge of it. "Discover" or "learn" or aword or phrase
3 of similar import refers to knowledge rather than to reason to
4 know. The time and circumstances under which a notice or
5 notification may cease to be effective are not determined by
6 IC 26-1.
7 (26) A person "notifies' or "gives' a notice or notification to
8 another by taking such steps as may be reasonably required to
9 inform the other in ordinary course whether or not such other
10 actually comes to know of it. A person "receives' a notice or
11 notification when:
12 (a) it comesto his attention; or
13 (b) itisduly delivered at the place of business through which
14 the contract was made or at any other place held out by him as
15 the place for receipt of such communications.
16 (27) Notice, knowledge, or anotice of notification received by an
17 organizationiseffectivefor aparticul ar transaction fromthetime
18 when it is brought to the attention of the individual conducting
19 that transaction and, in any event, from the time when it would
20 have been brought to his attention if the organization had
21 exercised due diligence. An organization exercisesdue diligence
22 if it maintai ns reasonabl e routines for communicating significant
23 information to the person conducting the transaction and thereis
24 reasonable compliance with the routines. Due diligence does not
25 require an individual acting for the organization to communicate
26 information unless such communication is part of his regular
27 duties or unless he has reason to know of the transaction and that
28 the transaction would be materially affected by the information.
29 (28) "Organization" includes a corporation, government or
30 governmental subdivision or agency, business trust, estate, trust,
31 partnership or association, two (2) or more persons having ajoint
32 or common interest, or any other legal or commercial entity.
33 (29) "Party", as distinct from "third party", means a person who
34 has engaged in a transaction or made an agreement within
35 IC 26-1.
36 (30) "Person” includes an individual or an organization. (See
37 IC 26-1-1-102.)
38 (31) "Presumption™ or "presumed” means that the trier of fact
39 must find the existence of the fact presumed unless and until
40 evidence is introduced which would support a finding of its
41 nonexistence.
42 (32) "Purchase" includes taking by sale, discount, negotiation,
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1 mortgage, pledge, lien, security interest, issue or reissue, gift, or

2 any other voluntary transaction creating an interest in property.

3 (33) "Purchaser" means a person who takes by purchase.

4 (33a) "Registered mail" includes certified mail.

5 (34) "Remedy" means any remedia right to which an aggrieved

6 party is entitled with or without resort to atribunal.

7 (35) "Representative” includes an agent, an officer of a

8 corporation or association, and a trustee, executor, or

9 administrator of an estate, or any other person empowered to act
10 for another.
11 (36) "Rights" includes remedies.
12 (37) "Security interest" means an interest in personal property or
13 fixtures which secures payment or performance of an obligation.
14 Fhe retention of reservation of titte by a seHer of goods
15 notwithstanding shipment or delivery to the buoyer (€
16 26-1-2-401) is timited n effect to a reservation of a seeurity
17 nterest: The term aso includes any interest of a consignor and
18 a buyer of accounts, eof chattel paper, which a payment
19 intangible, or apromissary notein atransaction that issubject
20 totE26-1-9: | C 26-1-9.1. The specia property interest of abuyer
21 of goods on identification of such goods to a contract for sale
22 under IC 26-1-2-401 is not a security interest, but a buyer may
23 also acquire a security interest by complying with +€ 26-19:
24 Untessatease or consignment tsthtended as sectrity; reservation
25 of titte therednder +s not a seettity titerest bt a consighment +s
26 A any event subject to the provisions on eonsignment sates H€
27 26-1-2-326): 1C 26-1-9.1. Except as otherwise provided in
28 IC 26-1-2-505, the right of a seller or lessor of goods under
29 IC 26-1-2 0or IC 26-1-2.1toretain or acquire possession of the
30 goodsisnot a " security interest", but a seller or lessor may
31 also acquire a "security interest" by complying with
32 IC 26-1-9.1. Theretention or reservation of titleby a seller of
33 goods notwithstanding shipment or delivery tothe buyer (IC
34 26-1-2-401) islimited in effect to areservation of a" security
35 interest". Whether a transaction creates a lease or security
36 interest is determined by the facts of each case. However, a
37 transaction creates a security interest if the consideration the
38 lesseeisto pay thelessor for theright to possession and use of the
39 goods is an obligation for the term of the lease not subject to
40 termination by the lessee and:
41 (a) the original term of the leaseisequal to or greater than the
42 remaining economic life of the goods;
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1 (b) the lessee is bound to renew the lease for the remaining
2 economic life of the goods or isbound to become the owner of
3 the goods;
4 (c) the lessee has an option to renew the lease for the
5 remaining economic life of the goods for no additional
6 consideration or nominal additional consideration upon
7 compliance with the lease agreement; or
8 (d) the lessee has an option to become the owner of the goods
9 for no additional consideration or nominal additional
10 consideration upon compliance with the | ease agreement.
11 A transaction does not create a security interest merely because
12 it provides that:
13 (@) the present value of the consideration the lessee is
14 obligated to pay the lessor for the right to possession and use
15 of the goodsis substantially equal to or is greater than the fair
16 market value of the goods at the timetheleaseis entered into;
17 (b) the lessee assumes risk of loss of the goods, or agrees to
18 pay taxes, insurance, filing, recording, or registration fees, or
19 service or maintenance costs with respect to the goods;
20 (c) thelessee has an option to renew thelease or to becomethe
21 owner of the goods,
22 (d) the lessee has an option to renew the lease for afixed rent
23 that is equal to or greater than the reasonably predictable fair
24 market rent for the use of the goodsfor the term of therenewal
25 at the time the option is to be performed; or
26 (e) the lessee has an option to become the owner of the goods
27 for afixed pricethat is egual to or greater than the reasonably
28 predictable fair market value of the goods at the time the
29 option isto be performed.
30 For purposes of this subsection:
31 (x) Additional consideration isnot nominal if:
32 (i) whenthe option to renew theleaseisgranted to the lessee
33 therent is stated to be the fair market rent for the use of the
34 goodsfor theterm of the renewal determined at thetime the
35 option isto be performed; or
36 (ii) when the option to become the owner of the goods is
37 granted to the lessee the priceis stated to be the fair market
38 value of the goods determined at the time the optionisto be
39 performed.
40 Additional consideration is nominal if it is less than the
41 lessee's reasonably predictable cost of performing under the
42 lease agreement if the option is not exercised.
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1 (y) "Reasonably predictable" and "remaining economic life of
2 thegoods" areto be determined with referenceto thefactsand
3 circumstances at the time the transaction is entered into. and
4 (2) "Present value" means the amount as of a date certain of
5 one (1) or more sums payable in the future, discounted to the
6 date certain. The discount is determined by the interest rate
7 specified by the parties if the rate is not manifestly
8 unreasonable at the time the transaction is entered into.
9 Otherwise, the discount is determined by a commercially
10 reasonable rate that takes into account the facts and
11 circumstances of each case at the time the transaction was
12 entered into.
13 (38) "Send" in connection with any writing or notice means to
14 deposit inthe mail or deliver for transmission by any other usual
15 means of communication with postage or cost of transmission
16 provided for and properly addressed and, in the case of an
17 instrument, to an address specified thereon or otherwise agreed
18 or, if there be none, to any address reasonable under the
19 circumstances. The receipt of any writing or notice within the
20 timeat which it would have arrived if properly sent hasthe effect
21 of aproper sending.
22 (39) "Signed" includesany symbol executed or adopted by aparty
23 with present intention to authenticate awriting.
24 (40) "Surety" includes guarantor.
25 (41) "Telegram" includes a message transmitted by radio,
26 teletype, cable, any mechanical method of transmission, or the
27 like.
28 (42) "Term" means that portion of an agreement which relatesto
29 aparticular matter.
30 (43) "Unauthorized" signature means one made without actual,
31 implied, or apparent authority and includes aforgery.
32 (44) "Vaue'. Except as otherwise provided with respect to
33 negotiable instruments and bank collections (IC 26-1-3.1-303,
34 IC 26-1-4-208, and I C 26-1-4-209) a person givesvaluefor rights
35 if he acquiresthem:
36 (@) inreturn for a binding commitment to extend credit or for
37 the extension of immediately available credit whether or not
38 drawn upon and whether or not a chargeback is provided for
39 in the event of difficultiesin collection;
40 (b) as security for or in total or partial satisfaction of a
41 preexisting claim;
42 (c) by accepting delivery pursuant to apreexisting contract for
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purchase; or
(d) generaly, in return for any consideration sufficient to
support a simple contract.
(45) "Warehouse receipt” means a receipt issued by a person
engaged in the business of storing goods for hire.
(46) "Written" or "writing" includes printing, typewriting, or any
other intentional reduction to tangible form.

SECTION 13. IC 26-1-1-206 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2001]: Sec. 206. (1) Except inthe
cases described in subsection (2), a contract for the sale of personal
property is not enforceable by way of action or defense beyond five
thousand dollars ($5,000) in amount or value of remedy unlessthereis
some writing which indicates that a contract for sale has been made
between the parties at a defined or stated price, reasonably identifies
the subject matter, and is signed by the party against whom
enforcement is sought or by his authorized agent.

(2) Subsection (1) does not apply to contracts for the sale of goods
(IC 26-1-2-201) nor to security agreements (€ 26-+9-263): (IC
26-1-9.1-201).

SECTION 14. 1C 26-1-1.5 IS ADDED TO THE INDIANA CODE
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2001]:

Chapter 1.5. UCC Forms

Sec. 1. Theformsin this chapter may be used for filings under
thisarticle.

Sec. 2. Thefollowing formsare set forth below:

(1) 1C 26-1-9.1 financing statement.
(2) 1C 26-1-9.1 financing statement amendment.
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS (front and back)CAREFULLY

A. NAME & PHONE OF CONTACT FILER (optional)
B. SEND ACKNOWLEDGMENT TO: (Name and Address)

- - THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

1 DEBTOR'S EXACT FULL LEGAL NAME - insert only one debior name (1a or 1b) do not abbreviate or combine names.

1a. ORGANIZATION'S NAVE
OR
1b. INDVIDUAL'S NAVE FIRST NAME MIDDLE NAVE SUFFIX
ic MAILING ADDRESS cY STATE | POSTAL CODE COUNTRY
ADDLINFORE _ Jle. TYPE OF ORGANZATION | 1 JURISDICTION OF ORGANIZATION 1g ORGANIZATION ID# f any
ORGANIZATION
DEBTOR I:l NONE
2. _ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME -insert only one debtor name (2a or 2b) - do not abbreviate or combine names
2a. ORGANIZATION'S NAME
OR
2b. INDIVIDUAL'S LAST NAME FIRST NAME MIDDLE NAME SUFFIX
2c.  MAILING ADDRESS ary STATE [POSTAL CODE COUNTRY
ADDLINFORE  [2e. TYPE OF ORGANIZATION | 2. JURISDICTION OF ORGANIZATION 2 ORGANIZATION IDH, f any
ORGANIZATION|
DEBTOR I:l NONE
3. _SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - insert only one secured part name (3a or 3b)
3a. ORGANIZATION'S NAME
OR
3b. INDIVIDUAL'S LAST NAME FIRST NAME MIDDLE NAME SUFFIX
3c.  MAILING ADDRESS ary STATE| POSTAL CODE COUNTRY

4. This FINANCING STATEMENT covers the following collateral:

5. ALTERNATIVE DESIGNATION (if appl\cable).n LESSEE/LESSORDCONS\GNEE/CONSIGNOF? D BAILEE/BAILOR D SELLER/BUYER D AG. LIEN I:I NON-UCC FILING

6. [] This FINANCING STATEMENT is to be filed (for record) (or recorded) in the REAL | 7. Check to REQUEST SEARCH REPORTS(S) on Debtor(s)
ESTATE RECORDS Attached Addendum [if applicable] [ADDITIONAL FEE] [optional] [JA! Debtors []Debtor 1 _[] Debtor 2

8. OPTIONAL FILER REFERENCE DATA

FILING OFFICE COPY —NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 04/23/98)
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UCC FINANCING STATEMENT ADDENDUM

FOLLOW INSTRUCTIONS (front and back) CAREFULLY

9. NAME OF FIRST DEBTOR(1a or 1b) ON RELATED FINANCING STATEMENT

9a. ORGANIZATION'S NAME

9b. INDIVIDUAL'S LAST NAME FIRST NAME

MIDDLE NAME, SUFFIX

10. MISCELLANEOUS:

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

11. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME -insert only one debtor name (11a or 11b) - do not abbreviate or combine names

11a. ORGANIZATION'S NAME

OR
11b. INDIVIDUAL'S LAST NAME FIRST NAME MIDDLE NAME SUFFIX
11c. MAILING ADDRESS cITy STATE [ POSTAL cODE COUNTRY
ADDLINFORE  }1e. TYPE OF ORGANZATION 11f. JURISDICTION OF ORGANIZATION 11g. ORGANIZATION ID# if any
ORGANIZATION |:|
DEBTOR NONE
12. ADDITIONAL SECURED PARTY'Sor [ | ASSIGNOR S/P'S Na - insert only one name (12a or 12b)

12a. ORGANIZATION'S NAME

OR

12b. INDIVIDUAL'S LAST NAME

FIRST NAME MIDDLE NAME SUFFIX

12c. MAILING ADDRESS

CITY STATE| POSTAL CODE COUNTRY

13. This FINANCING STATEMENT covers Dﬂnhevmbeunov D as-exracted
collateral, orisfledas a D fodure fiing.
14, Desaripton of real estate:

15. Name and address of a RECORD OWNER of above-described real estate
(if Debtor does not have a record interest):

16. Additional collateral description:

T7. Check only T applicable and check only one box.
Debtor is a I_I Trust or I_I Trustee acting with respect to property held in trust or |_| Decedent's Estate

18. Check only if applicable and check only one box.
D Debtor is a TRANSMITTING UTILITY

Filed in with a Home Tr ffective 30 years

DFiled in connection with a Public-Fi Transaction —effective 30 years

FILING OFFICE COPY—NATIONAL UCC FINANCING STATEMENT ADI

ENDUM (FORM UCC1Ad)(REV. 04/23/98)

END OF IC 26-1-9.1 FINANCING STATEMENT
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UCC FINANCING STATEMENT AMENDMENT

FOLLOW INSTRUCTIONS (front and back) CAREFULLY

A. NAME & PHONE OF CONTACT FILER (optional)

B. SEND ACKNOWLEDGMENT TO: (Name and Address)

+ ’
- - THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY
la. INITIAL FINANCING STATEMENT FILE # 1b.  This FINANCING STATEMENT AMENDMENT is
1o be fied (for record) (or recorded) in the
REAL ESTATE RECORDS.

2. TERMINATION:  Effectiveness of the Financing Statement identified above is terminated with respect to security interest(s) of the Secured authorizing this Termination Statement
D g 9

3. CONTINUATION: Effectiveness of the Financing Statement identified above with respect to security interest(s) of the Secured Party authorizing this Continuation Statement is
[ continued for the additional period provided by applicable law.

4.|:| ASSIGNMENT (full or partial): Give name of assignee in item 7a or 7b and address of assignee in item 9.

5. AMENDMENT (PARTY INFORMATION): This Amendment effects [ 7] Debtor or [7] ~ Secured party of record. Check only one of these boxes

Also check one of the following three boxes and provide appropriate information in items 6 andor 7.

CHANGE name and/or address: Give current record name in item 6 or 6b; also give new DELETE name: give record name: /ADD name: Complete item 7a or 7b and also
Name (if name change) in item 7a or 7b and./or new address (if address change) in item 7c to be deleted in item 6a or 6b. ' Item 7c; also complete 7d-7g (if applicable).

6. CURRENT RECORD INFORMATION
62 ORGANIZATIONS NAVE

OR
6b. INDIVIDUAL'S NAME FIRST NAME MIDDLE NAME SUFFIX

7. CHANGED (NEW) OR ADDED INFORMATION:
7a. ORGANIZATION'S NAME

OR
7b. INDIVIDUAL'S LAST NAME FIRST NAME MIDDLE NAME SUFFIX

7c.  ADDRESS arry STATE  POSTAL CODE COUNTRY

7d. ADDL NFORE  [7e. TYPE OF ORGANZATION | 7. JURISDICTION OF ORGANIZATION 7g. ORGANIZATION ID#, if any

ORGANIZATION|
DEBTOR [ none

8. AMENDMENT (COLLATERAL CHANGE): Check only one box
Describe collateral |:| Deleted or |:| Added, or give entire |:| restated collateral description, or describe collateral |:| assigned.

5. NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT (name of assignor, if this is an Assignment). If this is an Amendment authorized by a Debtor
which adds collateral or adds the authorizing Debtor, or if this is a Termination authorized by a Debior, check here [ ] and enter name of DEBTOR authorizing this Amendment
9a. ORGANIZATION'S NAME

OR
9b. INDIVIDUAL'S LAST NAME FIRST NAME MIDDLE NAME SUFFIX

10.  OPTIONAL FILER REFERENCE DATA

FILING OFFICE COPY —NATIONAL UCC FINANCING STATEMENT AMENDMENT(FORM UCC3) (REV. 04/23/98)
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UCC FINANCING STATEMENT AMENDMENT ADDENDUM

FOLLOW INSTRUCTIONS (front and back) CAREFULLY

18

11. INITIAL FINANCING STATEMENT FILE # (same as item 1a on amendment form)

12. NAME OF PARTY AUTHORIZING THIS AMENDMENT (same as item 9 on Amendment form)

[12a ORGANIZATION'S NAME
OR

12b INDIVIDUAL'S LAST NAME FIRST NAME

MIDDLE NAME, SUFFIX

13. Use this space for additional information

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

FILING OFFICE COPY —NATIONAL UCC FINANCING STATEMENT AMENDMENT ADDENDUM(FORM UCC3Ad) (REV. 04/23/98)

END OF IC 26-1-9.1FINANCING STATEMENT AMENDMENT
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1 SECTION 15. IC 26-1-2-103 IS AMENDED TO READ AS
2 FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 103. (1) In1C 26-1-2,
3 unless the context otherwise requires:

4 (a) "Buyer" means a person who buys or contracts to buy goods.
5 (b) "Good faith" in the case of amerchant means honesty in fact
6 and observance of reasonable commercial standards of fair
7 dealing in the trade.

8 (c) "Receipt" of goods meanstaking physical possession of them.
9 (d) "Seller" means a person who sells or contracts to sell goods.
10 (2) Other definitions applying to IC 26-1-2, or to specified parts
11 thereof, and the sections in which they appear are:

12 "Acceptance’. |C 26-1-2-606.

13 "Banker's credit". |C 26-1-2-325.

14 "Between merchants'. IC 26-1-2-104.

15 "Cancellation”. IC 26-1-2-106(4).

16 "Commercial unit". 1C 26-1-2-105.

17 "Confirmed credit". |C 26-1-2-325.

18 "Conforming to contract”. |C 26-1-2-106.
19 "Contract for sale". |C 26-1-2-106.

20 "Cover". IC 26-1-2-712.

21 "Entrusting". |C 26-1-2-403.

22 "Financing agency". IC 26-1-2-104.

23 "Future goods'. 1C 26-1-2-105.

24 "Goods". IC 26-1-2-105.

25 "ldentification”. 1C 26-1-2-501.

26 "Installment contract”. 1C 26-1-2-612.

27 "Letter of credit". |C 26-1-2-325.

28 "Lot". IC 26-1-2-105.

29 "Merchant". 1C 26-1-2-104.

30 "Overseas'. IC 26-1-2-323.

31 "Person in the position of seller". IC 26-1-2-707.
32 "Present sale". IC 26-1-2-106.

33 "Sale". I1C 26-1-2-106.

34 "Sale on approval”. IC 26-1-2-326.

35 "Sale or return”. |C 26-1-2-326.

36 "Termination". |C 26-1-2-106.

37 (3) The following definitions apply to IC 26-1-2:
38 "Check". IC 26-1-3.1-104.

39 "Consignee". IC 26-1-7-102.

40 "Consignor". IC 26-1-7-102.

41 "Consumer goods'. +€ 26-1-9-169: | C 26-1-9.1-102.
42 "Dishonor". IC 26-1-3.1-502.
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"Draft". 1C 26-1-3.1-104.

(4) Inaddition, |C 26-1-1 containsgeneral definitionsand principles
of construction and interpretation applicable throughout |C 26-1-2.

SECTION 16. IC 26-1-2-210 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 210. (1) A party may
perform hisduty through adel egate, unless otherwise agreed, or unless
the other party hasasubstantia interest in having hisoriginal promisor
perform or control the acts required by the contract. No delegation of
performancerelievesthe party del egating of any duty to perform or any
liability for breach.

(2) Unless otherwise agreed, al rights of either seller or buyer can
be assigned except where the assignment would materially change the
duty of the other party, or increase materially the burden or risk
imposed on him by his contract, or impair materially his chance of
obtaining return performance. A right to damages for breach of the
whole contract or aright arising out of the assignor's due performance
of hisentire obligation can be assigned despite agreement otherwise.

(3) The creation, attachment, perfection, or enforcement of a
security interest in the seller'sinterest under a contract isnot a
transfer that materially changestheduty of or increasesmaterially
theburden or risk imposed on thebuyer or impairsmaterially the
buyer's chance of obtaining return performance within the
purview of subsection (2) unless, and then only to the extent that,
enforcement actually results in a delegation of material
performance of the seller. Even in that event, the creation,
attachment, perfection, and enforcement of the security interest
remain effective, but (i) theseller isliabletothebuyer for damages
caused by the delegation to the extent that the damages could not
reasonably be prevented by the buyer, and (ii) a court having
jurisdiction may grant other appropriate relief, including
cancellation of the contract for sale or an injunction against
enforcement of the security interest or consummation of the
enfor cement.

(4) Unlessthe circumstances indicate the contrary, a prohibition of
assignment of "the contract” is to be construed as barring only the
delegation to the assignee of the assignor's performance.

) (5) Anassignment of "the contract" or of "all my rightsunder the
contract” or an assignment in similar general termsisan assignment of
rights, and unless the language or the circumstances (as in an
assignment for security) indicate the contrary, it is a delegation of
performance of the duties of the assignor, and its acceptance by the
assignee constitutes a promise by him to perform those duties. This
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promise is enforceable by either the assignor or the other party to the
original contract.

£5) (6) The other party may treat any assignment which delegates
performance as creating reasonable grounds for insecurity and may,
without prejudiceto hisrights against the assignor, demand assurances
from the assignee (1C 26-1-2-609).

SECTION 17. IC 26-1-2-326 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 326. (1) Unless
otherwise agreed, if delivered goods may bereturned by the buyer even
though they conform to the contract, the transaction is:

(a) a"sale on approval” if the goods are delivered primarily for
use; and

(b) a "sale or return” if the goods are delivered primarily for
resale.

(2) Except as provided i subseetion (3); Goods held on approval
are not subject to the claims of the buyer's creditors until acceptance.
Goods held on sale or return are subject to such claims while in the
buyer's possession.

{3) Where goods are detivered to a person for sate and such person
mattains a ptace of business at which he deats in goods of the kind
tavolved; tnder a name other than the name of the person making
detivery; then with respect to ctaims of creditors of the person
eonducting the busiess the goods are deemed to be on sate or retdr:
Fhe provisions of this subsection are appticable even thetugh an
agreement purports to reserve titte to the person making detvery untit
payment of resate of tses such words as “on eonsighment™ of “on

{ay eompties with an appticabte taw providing for a consignor's
nterest or the tike to be evidenced by a sign: or

generalty knewn by his ereditors to be substantiaty engaged in
selting the goods of ethers; or

t€) compties with the fiting provisions of 1€ 26-1-9 on seetred
transactions:

&) (3) Any "or return” term of acontract for saleisto be treated as
a separate contract for sale within the statute of frauds section (IC
26-2-2-201) and as contradicting the sal e aspect of the contract within
the provisions of 1C 26-1-2-202 on parol or extrinsic evidence.

SECTION 18. IC 26-1-2-401 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1, 2001]: Sec. 401. Each provision of
IC 26-1-2 with regard to the rights, obligations, and remedies of the

HB 1326—L S 6756/DI 69+



22

1 seller, the buyer, purchasers, or other third parties appliesirrespective
2 of title to the goods, except where the provision refers to such title.
3 Insofar as situations are not covered by the other provisions of
4 IC 26-1-2 and matters concerning title become material, the following
5 rules apply:
6 (1) Title to goods cannot pass under a contract for sale prior to
7 their identification to the contract (IC 26-1-2-501), and unless
8 otherwise explicitly agreed, the buyer acquires by their
9 identification a special property as limited by 1C 26-1. Any
10 retention or reservation by the seller of the title (property) in
11 goods shipped or delivered to the buyer is limited in effect to a
12 reservation of asecurity interest. Subject to these provisions and
13 to the provisions of t€ 26-+9 IC 26-1-9.1 on secured
14 transactions, title to goods passes from the seller to the buyer in
15 any manner and on any conditions explicitly agreed on by the
16 parties.
17 (2) Unless otherwise explicitly agreed, title passesto the buyer at
18 the time and place at which the seller completes his performance
19 with reference to the physical delivery of the goods, despite any
20 reservation of a security interest and even though a document of
21 title is to be delivered at a different time or place, and in
22 particular despite any reservation of asecurity interest by the hill
23 of lading:
24 (@) if the contract requires or authorizes the seller to send the
25 goodsto the buyer but does not require him to deliver them at
26 destination, title passes to the buyer at the time and place of
27 shipment; but
28 (b) if the contract requires delivery at destination, title passes
29 on tender there.
30 (3) Unless otherwise explicitly agreed, where delivery is to be
31 made without moving the goods:
32 (a) if the seller isto deliver a document of title, title passes at
33 the time when and the place where he delivers such
34 documents; or
35 (b) if thegoodsare at thetime of contracting already identified
36 and no documents are to be delivered, title passes at the time
37 and place of contracting.
38 (4) A rejection or other refusal by the buyer to receive or retain
39 the goods, whether or not justified, or a justified revocation of
40 acceptance reveststitle to the goods in the seller. Such revesting
41 occurs by operation of law and isnot a"sale".
42 SECTION 19. IC 26-1-2-402 IS AMENDED TO READ AS
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FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 402. (1) Except as
provided in subsections (2) and (3), rights of unsecured creditors of the
seller with respect to goods which have beenidentified to acontract for
sale are subject to the buyer's rights to recover the goods under
IC 26-1-2-502 and IC 26-1-2-716.

(2) A creditor of the seller may treat a sale or an identification of
goods to a contract for sale as void if as against him a retention of
possession by the seller isfraudulent under any rule of law of the state
where the goods are situated, except that retention of possession in
good faith and current course of trade by a merchant-seller for a
commercialy reasonable time after a sae or identification is not
fraudulent.

(3) Nothing in IC 26-1-2 shall be deemed to impair the rights of
creditors of the seller:

(a) under the provisions of +€ 26-1+-9 IC 26-1-9.1 on secured
transactions; or

(b) where identification to the contract or delivery ismadenot in
current course of trade but in satisfaction of or as security for a
pre-existing claim for money, security, or the like and is made
under circumstances which under any rule of law of the state
where the goods are situated would apart from IC 26-1-2
congtitute the transaction a fraudulent transfer or voidable
preference.

SECTION 20. IC 26-1-2-403 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 403. (1) A purchaser
of goods acquires al title which his transferor had or had power to
transfer, except that a purchaser of alimited interest acquires rights
only totheextent of theinterest purchased. A personwith voidabletitle
has power to transfer a good title to a good faith purchaser for value.
When goods have been delivered under atransaction of purchase, the
purchaser has such power even though:

(a) thetransferor was deceived asto theidentity of the purchaser;
or

(b) the delivery was in exchange for a check which is later
dishonored; or

(c) it was agreed that the transaction was to be a"cash sale'; or
(d) the delivery was procured through fraud punishable as theft
under the criminal law.

(2) Any entrusting of possession of goods to a merchant who deals
in goods of that kind gives him power to transfer al rights of the
entruster to a buyer in ordinary course of business.

(3) "Entrusting” includes any delivery and any acquiescence in

HB 1326—L S 6756/DI 69+



©CoOoO~NOO U~ WNEPR

Ahhwwwwwgwwwwmmmmmmmmmmp|—\|—\|—\|—\|—\|—\|—\H|—\
NP, OOOWNOO O WNPOOWONOUPR_RWNPOOONOUULD,WDNEO

24

retention of possession regardless of any condition expressed between
the parties to the delivery or acquiescence and regardless of whether
the procurement of the entrusting or the possessor's disposition of the
goods have been such as to be theft under the criminal law.

(4) Therights of other purchasers of goods and of lien creditorsare
governed by t€ 26-+9 IC 26-1-9.1 on secured transactions,
IC 26-1-6.1 on bulk sales, and IC 26-1-7 on documents of title.

SECTION 21. IC 26-1-2-502 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 502. (1) Subject to
subseetion subsections(2) and (3) and even though the goods have not
been shipped, a buyer who has paid a part or al of the price of goods
in which he has a special property under the provisions of
|C 26-1-2-501 may on making and keeping good atender of any unpaid
portion of their price recover them from the seller if:

(@) in the case of goods bought for personal, family, or
household purposes, theseller repudiatesor failstodeliver as
required by the contract; or

(b) in other cases, the seller becomes insolvent within ten (10)
days after receipt of the first installment on their price.

(2) The buyer's right to recover the goods under subsection
(1)(a) vestsupon acquisition of a special property, evenif theseller
had not then repudiated or failed to deliver.

(3) If theidentification creating his specia property has been made
by the buyer, he acquires the right to recover the goods only if they
conform to the contract for sale.

SECTION 22. IC 26-1-2-716 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 716. (1) Specific
performance may be decreed where the goods are unique or in other
proper circumstances.

(2) Thedecreefor specific performance may includesuchtermsand
conditions as to payment of the price, damages, or other relief as the
court may deem just.

(3) The buyer has a right of replevin for goods identified to the
contract if after reasonable effort heis unable to effect cover for such
goods or the circumstances reasonably indicate that such effort will be
unavailing or if the goods have been shipped under reservation and
satisfaction of the security interest in them has been made or tendered.
In the case of goods bought for personal, family, or household
purposes, the buyer'sright of replevin vests upon acquisition of a
special property, evenif theseller had not then repudiated or failed
to deliver.

SECTION 23. IC 26-1-2.1-103 IS AMENDED TO READ AS
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1 FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 103. (1) Unless the
2 context otherwise requires, in 1C 26-1-2.1.
3 (a) "Buyer in ordinary course of business' meansapersonwhoin
4 good faith and without knowledge that the saleto the personisin
5 violation of the ownership rights or security interest or leasehold
6 interest of athird party inthe goods, buysin ordinary coursefrom
7 aperson in the business of selling goods of that kind but does not
8 include a pawnbroker. "Buying" may be for cash or by exchange
9 of other property or on secured or unsecured credit and includes
10 receiving goods or documents of title under a pre-existing
11 contract for sale but does not include a transfer in bulk or as
12 security for or intotal or partia satisfaction of a money debt.
13 (b) "Cancellation" occurs when either party puts an end to the
14 lease contract for default by the other party.
15 (c) "Commercia unit" means such a unit of goods as by
16 commercial usage is a single whole for purposes of lease and
17 division of which materially impairsits character or value on the
18 market or in use. A commercial unit may beasinglearticle, asa
19 machine, or a set of articles, as a suite of furniture or a line of
20 machinery, or a quantity, as a gross or carload, or any other unit
21 treated in use or in the relevant market as a single whole.
22 (d) "Conforming" goods or performance under a lease contract
23 means goods or performance that are in accordance with the
24 obligations under the lease contract.
25 (e) "Consumer lease" means a lease that a lessor regularly
26 engaged in the business of leasing or selling makes to a lessee
27 whoisan individual and who takes under the lease primarily for
28 apersonal, family, or household purpose if the total paymentsto
29 be made under thelease contract, excluding paymentsfor options
30 to renew or buy, do not exceed twenty-five thousand dollars
31 ($25,000).
32 (f) "Fault" means wrongful act, omission, breach, or default.
33 (9) "Finance lease" means alease with respect to which:
34 (i) thelessor does not sel ect, manufacture, or supply thegoods;
35 (ii) thelessor acquiresthe goods or the right to possession and
36 use of the goods in connection with the lease; and
37 (iii) one (1) of the following occurs:
38 (A) the lessee receives a copy of the contract by which the
39 lessor acquired the goods or the right to possession and use
40 of the goods before signing the lease contract;
41 (B) the lessee's approval of the contract by which the lessor
42 acquired the goods or the right to possession and use of the
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1 goodsis a condition to effectiveness of the lease contract;
2 (C) the lesseg, before signing the lease contract, receives an
3 accurate and compl ete statement designating the promises
4 and warranties, and any disclamers of warranties,
5 limitations, or modifications of remedies, or liquidated
6 damages, including those of a third party, such as the
7 manufacturer of the goods, provided to the lessor by the
8 person supplying the goods in connection with or as part of
9 the contract by which the lessor acquired the goods or the
10 right to possession and use of the goods; or
11 (D) if theleaseisnot aconsumer |ease, thelessor, beforethe
12 lessee signsthelease contract, informsthelesseein writing:
13 (a) of theidentity of the person supplying the goods to the
14 lessor, unless the lessee has selected that person and
15 directed the lessor to acquire the goods or the right to
16 possession and use of the goods from that person; (b) that
17 the lesseeis entitled under IC 26-1-2.1 to the promises and
18 warranties, including those of any third party, provided to
19 the lessor by the person supplying the goods in connection
20 with or as part of the contract by which the lessor acquired
21 the goods or the right to possession and use of the goods;
22 and (c) that the lessee may communicate with the person
23 supplying the goods to the lessor and receive an accurate
24 and complete statement of those promises and warranties,
25 including any disclaimers and limitations of them or of
26 remedies.
27 (h) "Goods" means all things that are movable at the time of
28 identification to the lease contract, or are fixtures (IC
29 26-1-2.1-309), but the term does not include money, documents,
30 instruments, accounts, chattel paper, general intangibles, or
31 mineralsor thelike, including oil and gas, before extraction. The
32 term also includes the unborn young of animals.
33 (i) "Installment lease contract” means a lease contract that
34 authorizes or requires the delivery of goods in separate lotsto be
35 separately accepted, even though the lease contract contains a
36 clause "each delivery is a separate lease” or its equivalent.
37 () "Lease" means atransfer of the right to possession and use of
38 goodsfor aterminreturn for consideration, but asale, including
39 asaleon approval or asaleor return, or retention or creation of a
40 security interest isnot alease. Unlessthe context clearly indicates
41 otherwise, the term includes a sublease.
42 (K) "Lease agreement” means the bargain, with respect to the
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1 lease, of the lessor and the lessee in fact as found in their
2 language or by implication from other circumstances including
3 course of dealing or usage of trade or course of performance as
4 provided in IC 26-1-2.1. Unless the context clearly indicates
5 otherwise, the term includes a subl ease agreement.
6 (1) "Lease contract" means the total legal obligation that results
7 fromthelease agreement as affected by |C 26-1-2.1 and any other
8 applicable rules of law. Unless the context clearly indicates
9 otherwise, the term includes a sublease contract.
10 (m) "Leasehold interest" means the interest of the lessor or the
11 lessee under alease contract.
12 (n) "Lessee" means aperson who acquiresthe right to possession
13 and use of goods under a lease. Unless the context clearly
14 indicates otherwise, the term includes a sublessee.
15 (0) "Lesseein ordinary course of business' means a person who
16 in good faith and without knowledge that the |ease to the person
17 is in violation of the ownership rights or security interest or
18 leasehold interest of athird party in the goods leases in ordinary
19 coursefromaperson in the business of selling or | easing goods of
20 that kind but does not includeapawnbroker. “Leasing” may befor
21 cash or by exchange of other property or on secured or unsecured
22 credit and includes receiving goods or documents of title under a
23 pre-existing lease contract but does not include atransfer in bulk
24 or assecurity for orintotal or partial satisfaction of amoney debt.
25 (p) "Lessor" means a person who transfersthe right to possession
26 and use of goods under a lease. Unless the context clearly
27 indicates otherwise, the term includes a sublessor.
28 (q) "Lessor's residual interest" means the lessor's interest in the
29 goods after expiration, termination, or cancellation of the lease
30 contract.
31 () "Lien" means a charge against or interest in goods to secure
32 payment of a debt or performance of an obligation, but the term
33 does not include a security interest.
34 (s) "Lot" means a parcel or a single article that is the subject
35 matter of a separate lease or delivery, whether or not it is
36 sufficient to perform the lease contract.
37 (t) "Merchant lessee" means a lessee that is a merchant with
38 respect to goods of the kind subject to the lease.
39 (u) "Present value" means the amount as of a date certain of one
40 (1) or more sums payable in the future, discounted to the date
41 certain. The discount is determined by the interest rate specified
42 by the parties if the rate was not manifestly unreasonable at the
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1 time the transaction was entered into; otherwise, the discount is
2 determined by a commercially reasonable rate that takes into
3 account the facts and circumstances of each case at the time the
4 transaction was entered into.
5 (v) "Purchase" includes taking by sale, lease, mortgage, security
6 interest, pledge, gift, or any other voluntary transaction creating
7 an interest in goods.
8 (w) "Sublease" meansalease of goodstheright to possession and
9 use of which was acquired by the lessor as a lessee under an

10 existing lease.

11 (x) "Supplier" means a person from whom alessor buys or |eases

12 goods to be leased under afinance lease.

13 (y) "Supply contract" means a contract under which alessor buys

14 or leases goods to be leased.

15 (2) "Termination" occurs when either party pursuant to a power

16 created by agreement or law puts an end to the lease contract

17 otherwise than for defaullt.

18 (2) Other definitions applying to IC 26-1-2.1 and the sections in

19 which they appear are:

20 "Accessions'. IC 26-1-2.1-310(2).

21 "Construction mortgage". |C 26-1-2.1-309(1)(d).

22 "Encumbrance”. IC 26-1-2.1-309(1)(e).

23 "Fixtures'. IC 26-1-2.1-309(1)(a).

24 "Fixturefiling". |C 26-1-2.1-309(1)(b).

25 "Purchase money lease". |C 26-1-2.1-309(1)(c).

26 (3) Thefollowing definitionsin other chaptersapply to IC 26-1-2.1.

27 "Account". +€ 26-1-9-166: | C 26-1-9.1-102(a)(2).

28 "Between merchants". |C 26-1-2-104(3).

29 "Buyer". IC 26-1-2-103(1)(a).

30 "Chattel paper". t€ 26-1-9-165(h)th): | C 26-1-9.1-102(a)(11).

31 "Consumer goods'. +€ 26-1-9-189(1)- | C 26-1-9.1-102(a)(23).

32 "Document". +€ 26-1-9-185(hH){f)- | C 26-1-9.1-102(a)(30).

33 "Entrusting". 1C 26-1-2-403(3).

34 "General intangibles'. t€ 26-1-9-166: | C 26-1-9.1-102(a)(42).

35 "Good faith". 1C 26-1-2-103(1)(b).

36 "Instrument”. +€ 26-19-165(H){t)- | C 26-1-9.1-102(a)(47).

37 "Merchant”. IC 26-1-2-104(1).

38 "Mortgage". +€ 26-1-9-105(1)(j)- | C 26-1-9.1-102(a)(55).

39 "Pursuant to commitment”. +& 26-1-9-165(H{k)-

40 IC 26-1-9.1-102(a)(68).

41 "Receipt”. IC 26-1-2-103(1)(c).

42 "Sale". 1C 26-1-2-106(1).
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"Sale on approval". 1C 26-1-2-326.

"Sale or return”. 1C 26-1-2-326.

"Seller". IC 26-1-2-103(1)(d).

(4) Inaddition, |C 26-1-1 containsgeneral definitionsand principles
of construction and interpretation applicable throughout IC 26-1-2.1.

SECTION 24. IC 26-1-2.1-303 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1, 2001]: Sec. 303. (1) Asusedinthis
section, "creation of a security interest” includes the sale of a lease
contract that is subject to | C 26-1-9, by reason of +€ 26-1-9-162(H)tby-
IC 26-1-9.1-109(a)(3).

(2) Except as provided in subseetions subsection (3) and 4);
I C 26-1-9.1-407, aprovision in alease agreement which (i) prohibits
the voluntary or involuntary transfer, including a transfer by sale,
sublease, creation or enforcement of asecurity interest, or attachment,
levy, or other judicial process, of aninterest of a party under the lease
contract or of the lessor's residual interest in the goods, or (ii) makes
such atransfer an event of default, givesriseto therightsand remedies
provided in subsection £5); (4), but atransfer that is prohibited or isan
event of default under the lease agreement is otherwise effective.

£3) A proviston th atease agreement which () prohibitsthe ereation
or enforcement of a security interest th an tterest of aparty vnder the
tease eontract of 1 the tessor's residuat hterest th the goods; or (i)
mekessueh atransfer an event of defadht; ishet enforeeable tntess; and
then onty to the extent that; there is an actuat transfer by the tessee of
the tessee's right of possession or tise of the goods in viotaton of the
provision or an actuat detegation of a material perfermance of either
perty to the tease eontract in viotation of the provision: Netther the
granting nor the enforcement of a seedrity taterest A (1) the tessor's
nterest tnder the tease contract or (i) the tessor's residuat Hterest in
the goodsts atransfer that materiatty tmpatts the prospect of obtainthag
return performance by, matertatty ehanges the duty of; or materiaity
of subsection (5) tntess; and then onty to the extent thet; there is an
actual detegation of a material perfoermance of the tessor:

&) (3) A provision in a lease agreement which (i) prohibits a
transfer of aright to damagesfor default with respect to thewholelease
contract or of a right to payment arising out of the transferor's due
performance of the transferor's entire obligation, or (ii) makes such a
transfer an event of default, is not enforceable, and such atransfer is
not a transfer that materially impairs the prospect of obtaining return
performanceby, materially changestheduty of, or materially increases
the burden or risk imposed on, the other party to the lease contract
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within the purview of subsection £5)- (4).

£5) (4) Subject to subsections (3) and 4} and |1 C 26-1-9.1-407:

(a) if atransfer is made which is made an event of default under
alease agreement, the party to the lease contract not making the
transfer, unlessthat party waivesthe default or otherwise agrees,
has the rights and remedies described in |C 26-1-2.1-501(2); or
(b) if subdivision (@) is not applicable and if atransfer is made
that (i) is prohibited under a lease agreement or (i) materialy
impairs the prospect of obtaining return performance by,
materially changesthe duty of, or materially increasesthe burden
or risk imposed on, the other party to thelease contract, unlessthe
party not making the transfer agrees at any timeto thetransfer in
the lease contract or otherwise, then, except as limited by
contract, (i) the transferor is liable to the party not making the
transfer for damages caused by the transfer to the extent that the
damages could not reasonably be prevented by the party not
making thetransfer and (ii) a court having jurisdiction may grant
other appropriate relief, including cancellation of the lease
contract or an injunction against the transfer.

£6) (5) A transfer of "thelease” or of "all my rightsunder thelease",
or atransfer in similar general terms, isatransfer of rightsand, unless
the language or the circumstances, asin atransfer for security, indicate
the contrary, the transfer is a delegation of duties by the transferor to
the transferee. Acceptance by the transferee constitutes a promise by
the transferee to perform those duties. The promise is enforceable by
either the transferor or the other party to the lease contract.

A (6) Unless otherwise agreed by the lessor and the lessee, a
delegation of performance does not relievethetransferor asagainst the
other party of any duty to perform or of any liability for default.

£8) (7) In aconsumer lease, to prohibit the transfer of an interest of
a party under the lease contract or to make a transfer an event of
default, the language must be specific, by awriting, and conspicuous.

SECTION 25. IC 26-1-2.1-307 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 307. (1) Except as
otherwise provided in IC 26-1-2.1-306, a creditor of a lessee takes
subject to the lease contract.

(2) Except as otherwise provided in subseetions subsection (3) and
)y andin IC 26-1-2.1-306 and | C 26-1-2.1-308, a creditor of alessor
takes subject to the lease contract unless

€&y the creditor holds a lien that attached to the goods before the
lease contract became enforceable.
thy the creditor holds a secrity terest ia the goods and the

HB 1326—L S 6756/DI 69+



©oO~NOOUThA,WNPR

B
(S

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

35
36
37
38
39
40
41
42

31

tessee did net give vattue and receive delivery of the goods
withotit krnowtedge of the sectrity hterest: of

e} the ereditor hotds a sectrity Haterest in the goods whiech was
perfected (1€ 26-1-2.1-303) before the tease eontract became
enforceabte:

{3) A tessee i1 the erdinary cotrse of bustHess takes the teasehotd
interest free of a secdrity interest i the goods ereated by the tessor
tessee knows of its existenee:

4y A tessee other than a tessee ih the ordinary eotrse of busifiess
tekes the teasehotd interest free of a sectrity terest to the extent that
tt seedres futtre advances made after the seeured party aceutres
knowtedge of the tease or more than forty-five (45) days after thetease
advances are made ptrsdant to a eommitment entered hto without
knewtedge of the tease and before the expiration of the forty-five (45)
day pertoct

(3) Except as otherwise provided in IC 26-1-9.1-317,
IC 26-1-9.1-321, and IC 26-1-9.1-323, a lessee takes a leasehold
interest subject to a security interest held by a creditor of the
lessor.

SECTION 26. IC 26-1-2.1-309 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1, 2001]: Sec. 309. (1) Inthissection:

(a) goodsare "fixtures' when they become so related to particular
real estate that an interest in them arises under real estate law;
(b) a"fixture filing" is the filing, in the office where a mortgage
on the rea estate would be filed or recorded, of a financing
statement covering goods that are or are to become fixtures and
conforming to the requirements of € 26-1-9-462(4):
IC 26-1-9.1-502(a) and 1 C 26-1-9.1-502(b);

(c) alease is a "purchase money lease” unless the lessee has
possession or use of the goods or the right to possession or use of
the goods before the lease agreement is enforceabl e;

(d) a mortgage is a "construction mortgage" to the extent it
secures an obligation incurred for the construction of an
improvement on land including the acquisition cost of theland, if
the recorded writing so indicates; and

(e) "encumbrance” includesreal estate mortgages and other liens
on real estate and all other rights in rea estate that are not
ownership interests.

(2) Under IC 26-1-2.1 alease may be of goods that are fixtures or
may continue in goods that become fixtures, but no lease exists under
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IC 26-1-2.1 of ordinary building materials incorporated into an
improvement on land.

(3) IC 26-1-2.1 does not prevent creation of a lease of fixtures
pursuant to real estate law.

(4) The perfected interest of alessor of fixtures has priority over a
conflicting interest of an encumbrancer or owner of the real estate if:

(a) theleaseis apurchase money lease, the conflicting interest of
the encumbrancer or owner arises before the goods become
fixtures, the interest of the lessor is perfected by a fixture filing
before the goods become fixtures or within ten (10) days
thereafter, and the lessee has an interest of record in the rea
estate or isin possession of the real estate; or

(b) theinterest of the lessor is perfected by afixturefiling before
theinterest of the encumbrancer or owner isof record, thelessor's
interest has priority over any conflicting interest of apredecessor
in title of the encumbrancer or owner, and the lessee has an
interest of record in the real estate or isin possession of the rea
estate.

(5) Theinterest of alessor of fixtures, whether or not perfected, has
priority over the conflicting interest of an encumbrancer or owner of
thereal estateif:

(a) thefixtures are readily removable factory or office machines,
readily removable equipment that is not primarily used or |eased
for use in the operation of the real estate, or readily removable
replacements of domestic appliances that are goods subject to a
consumer lease, and before the goods become fixtures the lease
contract is enforceable; or

(b) the conflicting interest isalien on the real estate obtained by
legal or equitable proceedings after the lease contract is
enforceable; or

(c) the encumbrancer or owner has consented in writing to the
lease or has disclaimed an interest in the goods as fixtures; or
(d) the lessee has a right to remove the goods as against the
encumbrancer or owner. If thelessee'sright to removeterminates,
the priority of theinterest of the lessor continuesfor areasonable
time.

(6) Notwithstanding subsection 4(a) but otherwise subject to
subsections(4) and (5), theinterest of alessor of fixtures, including the
lessor'sresidual interest, is subordinate to the conflicting interest of an
encumbrancer of thereal estate under aconstruction mortgagerecorded
before the goods become fixtures if the goods become fixtures before
the completion of the construction. To the extent given to refinance a
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construction mortgage, the conflicting interest of an encumbrancer of
the real estate under a mortgage has this priority to the same extent as
the encumbrancer of the real estate under the construction mortgage.

(7) In cases not within the preceding subsections, priority between
the interest of a lessor of fixtures, including the lessor's residual
interest, and the conflictinginterest of an encumbrancer or owner of the
real estate who is not the lessee is determined by the priority rules
governing conflicting interestsin real estate.

(8) If the interest of a lessor of fixtures, including the lessor's
residual interest, haspriority over all conflicting interestsof all owners
and encumbrancers of thereal estate, thelessor or thelessee may (i) on
default, expiration, termination, or cancellation of the |ease agreement
but subject to the lease agreement and IC 26-1-2.1, or (ii) if necessary
to enforce other rights and remedies of the lessor or lessee under
IC 26-1-2.1, remove the goods from thereal estate, free and clear of al
conflicting interestsof all ownersand encumbrancersof thereal estate,
but the lessor or lessee must reimburse any encumbrancer or owner of
the real estate who is not the lessee and who has not otherwise agreed
for the cost of repair of any physical injury, but not for any diminution
in value of the real estate caused by the absence of the goods removed
or by any necessity of replacing them. A person entitled to
reimbursement may refuse permissiontoremoveuntil the party seeking
removal givesadequate security for the performance of thisobligation.

(9) Even though the lease agreement does not create a security
interest, the interest of a lessor of fixtures, including the lessor's
residual interest, isperfected by filing afinancing statement asafixture
filing for leased goodsthat are or are to becomefixturesin accordance
with the relevant provisions of +€ 26-1-9: 1 C 26-1-9.1.

SECTION 27. IC 26-1-3.1-102 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 102. (a) IC 26-1-3.1
applies to negotiable instruments. It does not apply to money, to
payment orders governed by I1C 26-1-4.1, or to securities governed by
IC 26-1-8.1.

(b) If there is conflict between IC 26-1-3.1 and IC 26-1-4 or
€ 26-1-91C 26-1-9.1, IC 26-1-4, and +€ 2619 | C 26-1-9.1 govern.

(c) Regulations of the Board of Governors of the Federal Reserve
Systemand operating circularsof the Federal Reserve Bankssupersede
any inconsistent provision of IC 26-1-3.1 to the extent of the
inconsistency.

SECTION 28. IC 26-1-3.1-605 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVEJULY 1, 2001]: Sec. 605. (a) In thissection,
theterm "endorser" includes adrawer having the obligation described
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in IC 26-1-3.1-414(d).
(b) Discharge, under I C 26-1-3.1-604, of the obligation of aparty to
pay an instrument does not discharge the obligation of an endorser or
accommodation party having aright of recourse against the discharged
party.
(c) If a person entitled to enforce an instrument agrees, with or
without consideration, to an extension of the due date of the obligation
of a party to pay the instrument, the extension discharges an endorser
or accommodation party having a right of recourse against the party
whose obligation is extended to the extent the endorser or
accommodation party proves that the extension caused loss to the
endorser or accommaodation party with respect to the right of recourse.
(d) If a person entitled to enforce an instrument agrees, with or
without consideration, to a material modification of the obligation of
a party other than an extension of the due date, the modification
discharges the obligation of an endorser or accommodation party
having a right of recourse against the person whose obligation is
modified to the extent the modification causes |oss to the endorser or
accommodation party with respect to the right of recourse. The loss
suffered by the endorser or accommodation party as a result of the
modification isequal to the amount of the right of recourse unlessthe
person enforcing the instrument proves that no loss was caused by the
modification or that theloss caused by the modification wasan amount
less than the amount of the right of recourse.
(e) If the obligation of aparty to pay an instrument is secured by an
interest in collateral and a person entitled to enforce the instrument
impairs the value of the interest in collateral, the obligation of an
endorser or accommodation party having aright of recourse against the
obligor is discharged to the extent of the impairment. The value of an
interest in collateral isimpaired to the extent:
(2) the value of the interest is reduced to an amount less than the
amount of the right of recourse of the party asserting discharge;
or
(2) thereduction in value of the interest causes an increasein the
amount by which the amount of the right of recourse exceedsthe
value of the interest.

The burden of proving impairment is on the party asserting discharge.

(f) If the obligation of a party is secured by aninterest in collateral
not provided by an accommodation party and a person entitled to
enforcetheinstrument impairsthevalueof theinterest in collateral, the
obligation of any party who isjointly and severaly liable with respect
to the secured obligation is discharged to the extent the impairment
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causes the party asserting discharge to pay more than that party would
have been obliged to pay, taking into account rights of contribution, if
impairment had not occurred. If the party asserting discharge is an
accommodation party not entitled to dischargeunder subsection (g), the
party is considered to have a right to contribution based on joint and
severd liability rather than aright to reimbursement. The burden of
proving impairment is on the party asserting discharge.

(g9) Under subsection (e) or (f), impairing value of an interest in
collateral includes:

(1) failure to obtain or maintain perfection or recordation of the
interest in collateral;

(2) release of collateral without substitution of collateral of equal
value;

(3) failure to perform a duty to preserve the value of collateral
owed, under +€ 2619 | C 26-1-9.1 or other law, to a debtor or
surety or other person secondarily liable; or

(4) failure to comply with applicable law in disposing of
collateral.

(h) Anaccommodation party isnot discharged under subsection (c),
(d), or (e) unlessthe person entitled to enforce theinstrument knows of
the accommodation or has notice under IC 26-1-3.1-419(c) that the
instrument was signed for accommodation.

(i) A party is not discharged under this section if:

(2) the party asserting discharge consents to the event or conduct
that isthe basis of the discharge; or

(2) the instrument or a separate agreement of the party provides
for waiver of discharge under this section either specifically or by
general language indicating that parties waive defenses based on
suretyship or impairment of collateral.

SECTION 29. IC 26-1-4-210 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2001]: Sec. 210. (a) A collecting
bank has a security interest in an item and any accompanying
documents or the proceeds of either:

(1) inthe case of an item deposited in an account, to the extent to
which credit given for the item has been withdrawn or applied;
(2) in the case of an item for which it has given credit available
for withdrawal as of right, to the extent of the credit given,
whether or not the credit is drawn upon or there is a right of
charge-back; or

(3) if it makes an advance on or against the item.

(b) If credit givenfor several itemsreceived at one (1) timeor under
asingle agreement iswithdrawn or appliedin part, the security interest
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remains upon al the items, any accompanying documents, or the
proceeds of either. For the purpose of this section, credits first given
arefirst withdrawn.

(c) Receipt by acollecting bank of afinal settlement for anitemis
a redization on its security interest in the item, accompanying
documents, and proceeds. So long as the bank does not receive final
settlement for the item or give up possession of the item or
accompanying documents for purposes other than collection, the
security interest continues to that extent and is subject to 1C 26-1-9,
but:

(1) no security agreement is necessary to make the security
interest enforceable € 26-1+-9-263(Htay)+ (IC
26-1-9.1-203(b)(3)(A));

(2) nofiling isrequired to perfect the security interest; and

(3) the security interest has priority over conflicting perfected
security interests in the item, accompanying documents, or
proceeds.

SECTION 30. IC 26-1-5.1-114 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVEJULY 1, 2001]: Sec. 114. (a) Inthissection,
"proceeds of aletter of credit" means the cash, check, accepted draft,
or other item of value paid or delivered upon honor or giving of value
by the issuer or any nominated person under the letter of credit. The
term does not include a beneficiary's drawing rights or documents
presented by the beneficiary.

(b) A beneficiary may assign itsright to part or al of the proceeds
of aletter of credit. The beneficiary may do so before presentation as
a present assignment of its right to receive proceeds contingent upon
its compliance with the terms and conditions of the letter of credit.

(c) Anissuer or nominated person need not recogni ze an assignment
of proceeds of aletter of credit until it consents to the assignment.

(d) An issuer or nominated person has no obligation to give or
withhold its consent to an assignment of proceeds of aletter of credit,
but consent may not be unreasonably withheldif the assignee possesses
and exhibits the letter of credit and presentation of the letter of credit
is acondition to honor.

(e) Rights of a transferee beneficiary or nominated person are
independent of the beneficiary's assignment of the proceeds of aletter
of credit and are superior to the assignee's right to the proceeds.

(f) Neither therightsrecognized by this section between an assignee
and an issuer, transferee beneficiary, or nominated person nor the
issuer's or nominated person's payment of proceedsto an assignee or a
third person affects the rights between the assignee and any person
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other than theissuer, transferee beneficiary, or nominated person. The
mode of creating and perfecting a security interest in or granting an
assignment of a beneficiary's rights to proceeds is governed by
1€ 26-1-9 I1C 26-1-9.1 or other law. Against persons other than the
issuer, transferee beneficiary, or nominated person, the rights and
obligations arising upon the creation of a security interest or other
assignment of a beneficiary's right to proceeds and its perfection are
governed by +€ 26-19 | C 26-1-9.1 or other law.

SECTION 31. IC 26-1-5.1-116 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1, 2001]: Sec. 116. (a) Theliability of
an issuer, nominated person, or adviser for action or omission is
governed by the law of the jurisdiction chosen by an agreement in the
form of a record signed or otherwise authenticated by the affected
partiesin the manner provided in IC 26-1-5.1-104 or by aprovisionin
the person's letter of credit, confirmation, or other undertaking. The
jurisdiction whose law is chosen need not bear any relation to the
transaction.

(b) Unless subsection (a) applies, the liability of an issuer,
nominated person, or adviser for action or omission isgoverned by the
law of the jurisdiction in which the person is located. The person is
considered to be located at the address indicated in the person's
undertaking. If more than one (1) address is indicated, the person is
considered to be located at the address from which the person's
undertaking was issued. For the purpose of jurisdiction, choice of law,
and recognition of interbranch letters of credit, but not enforcement of
a judgment, all branches of a bank are considered separate juridical
entities and a bank is considered to be located at the place where its
relevant branch is considered to be located under this subsection.

(c) Except as otherwise provided in this subsection, the liability of
an issuer, nominated person, or adviser is governed by any rules of
custom or practice, such as the Uniform Customs and Practice for
Documentary Credits, to which the letter of credit, confirmation, or
other undertaking is expressly made subject. If:

(i) IC 26-1-5.1 would govern the liability of anissuer, nominated
person, or adviser under subsection (a) or (b);
(ii) the relevant undertaking incorporates rules of custom or
practice; and
(iii) there is conflict between IC 26-1-5.1 and those rules as
applied to that undertaking;
those rules govern except to the extent of any conflict with the
nonvariable provisions specified in 1C 26-1-5.1-103(c).
(d) If there is conflict between IC 26-1-5.1 and IC 26-1-3.1,
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IC26-1-4,1C 26-1-4.1, or t€ 269 1 C 26-1-9.1, IC 26-1-5.1 governs.

(e) The forum for settling disputes arising out of an undertaking
within IC 26-1-5.1 may be chosen in the manner and with the binding
effect that governing law may be chosen in accordance with subsection
@.

SECTION 32. IC 26-1-5.1-118 IS ADDED TO THE INDIANA
CODE AS A NEW SECTION TO READ AS FOLLOWS
[EFFECTIVE JULY 1, 2001]: Sec. 118. (a) An issuer or nominated
person has a security interest in a document presented under a
letter of credit to the extent that the issuer or nominated person
honorsor givesvaluefor the presentation.

(b) So long as and to the extent that an issuer or nominated
per son hasnot been reimbur sed or hasnot otherwiserecovered the
valuegiven with respect toasecurity interest in adocument under
subsection (a), the security interest continues and is subject to
IC 26-1-9.1, but:

(1) asecurity agreement isnot necessary to makethe security
interest enforceable under 1C 26-1-9.1-203(b)(3);

(2) if the document is presented in a medium other than a
written or other tangible medium, the security interest is
perfected; and

(3) if thedocument ispresented in awritten or other tangible
medium and is not a certificated security, chattel paper, a
document of title, an instrument, or a letter of credit, the
security interest is perfected and has priority over a
conflicting security interest in the document so long as the
debtor does not have possession of the document.

SECTION 33.1C 26-1-6.1-102, ASAMENDED BY P.L.154-1999,
SECTION 2,ISAMENDED TO READ ASFOLLOWS[EFFECTIVE
JULY 1, 2001]: Sec. 102. (1) In this chapter, unless the context
otherwise requires:

(a) "Assets’ meanstheinventory that isthe subject of abulk sale
and any tangible and intangible personal property used or held for
use primarily in, or arising from, the seller's business and sold in
connection with that inventory, but the term does not include:
(i) fixtures (H€ 26-1+-9-313(1{a)) (1C 26-1-9.1-102(a)(41))
other than readily removable factory and office machines;
(ii) the lessee's interest in alease of real property; or
(iii) property to the extent it is generally exempt from creditor
process under nonbankruptcy law.
(b) "Auctioneer" means a person whom the seller engages to
direct, conduct, control, or be responsible for a sale by auction.
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1 (c) "Bulk sale" means:
2 (i) in the case of asale by auction or asale or series of sales
3 conducted by aliquidator onthe seller'sbehalf, asaleor series
4 of sales not in the ordinary course of the seller's business of
5 more than half of the seller'sinventory, as measured by value
6 on the date of the bulk-sale agreement, if on that date the
7 auctioneer or liquidator has notice, or after reasonableinquiry
8 would have had notice, that the seller will not continue to
9 operate the same or asimilar kind of business after the sale or
10 series of sales; and
11 (ii) in @l other cases, a sale not in the ordinary course of the
12 seller's business of more than half the seller's inventory, as
13 measured by value on the date of the bulk-sale agreement, if
14 on that date the buyer has notice, or after reasonable inquiry
15 would have had notice, that the seller will not continue to
16 operate the same or asimilar kind of business after the sale.
17 (d) "Claim" means aright to payment from the seller, whether or
18 not the right is reduced to judgment, liquidated, fixed, matured,
19 disputed, secured, legal, or equitable. The term includes costs of
20 collection and attorney's fees only to the extent that the laws of
21 this state permit the holder of the claim to recover them in an
22 action against the obligor.
23 (e) "Claimant" means a person holding a claim incurred in the
24 seller's business other than:
25 (i) an unsecured and unmatured claim for employment
26 compensation and benefits, including commissions and
27 vacation, severance, and sick-leave pay; and
28 (ii) aclaim for injury to an individual or to property, or for
29 breach of warranty, unless:
30 (A) aright of action for the claim has accrued;
31 (B) the claim has been asserted against the seller; and
32 (C) the sdller knows the identity of the person asserting the
33 claim and the basis upon which the person has asserted it.
34 (f) "Creditor" means a claimant or other person holding a claim.
35 (9) (i) "Date of the bulk sale" means:
36 (A) if the saleis by auction or is conducted by aliquidator
37 on the seller's behalf, the date on which more than ten
38 percent (10%) of the net proceeds is paid to or for the
39 benefit of the seller; and
40 (B) in al other cases, the later of the date on which:
41 (1) more than ten percent (10%) of the net contract priceis
42 paid to or for the benefit of the seller; or
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1 (I1) more than ten percent (10%) of the assets, as measured
2 by value, are transferred to the buyer.
3 (ii) For purposes of this subsection:
4 (A) delivery of a negotiable instrument (IC
5 26-1-3.1-104(a)(1)) to or for the benefit of the seller in
6 exchangefor assetsconstitutes payment of the contract price
7 pro tanto;
8 (B) to the extent that the contract price is deposited in an
9 escrow, the contract priceis paid to or for the benefit of the
10 seller when the seller acquires the unconditional right to
11 receive the deposit or when the deposit is delivered to the
12 seller or for the benefit of the seller, whichever is earlier;
13 and
14 (C) an asset is transferred when a person holding an
15 unsecured claim can no longer obtain through judicial
16 proceedings rights to the asset that are superior to those of
17 the buyer arising as a result of the bulk sale. A person
18 holding an unsecured claim can obtain those superior rights
19 to a tangible asset at least until the buyer has an
20 unconditional right, under the bulk-sale agreement, to
21 possess the asset, and a person holding an unsecured claim
22 can obtain those superior rightsto anintangible asset at | east
23 until the buyer has an unconditional right, under the
24 bulk-sale agreement, to use the asset.
25 (h) "Date of the bulk-sale agreement" means.
26 (i) inthe case of asale by auction or conducted by aliquidator
27 (subsection (c)(i)), the date on which the seller engages the
28 auctioneer or liquidator; and
29 (i) in all other cases, the date on which abulk-sale agreement
30 becomes enforceabl e between the buyer and the seller.
31 (i) "Debt" means liability on aclaim.
32 (j) "Liquidator" means a person who is regularly engaged in the
33 business of disposing of assets for businesses contemplating
34 liquidation or dissolution.
35 (K) "Net contract price" meansthe new consideration the buyer is
36 obligated to pay for the assets |ess:
37 (i) the amount of any proceeds of the sale of an asset, to the
38 extent the proceeds are applied in partial or total satisfaction
39 of adebt secured by the asset; and
40 (ii) the amount of any debt to the extent it is secured by a
41 security interest or lien that is enforceable against the asset
42 before and after it has been sold to abuyer. If adebt is secured
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1 by an asset and other property of the seller, the amount of the
2 debt secured by a security interest or lien that is enforceable
3 against the asset is determined by multiplying the debt by a
4 fraction, the numerator of which is the value of the new
5 consideration for the asset on the date of the bulk sale and the
6 denominator of whichisthe value of al property securing the
7 debt on the date of the bulk sale.
8 () "Net proceeds' means the new consideration received for
9 assets sold at a sale by auction or asale conducted by aliquidator
10 on the seller's behalf less:
11 (i) commissions and reasonable expenses of the saleg;
12 (ii) the amount of any proceeds of the sale of an asset, to the
13 extent the proceeds are applied in partial or total satisfaction
14 of adebt secured by the asset; and
15 (iii) the amount of any debt to the extent it is secured by a
16 security interest or lien that is enforceable against the asset
17 before and after it has been sold to abuyer. If adebt issecured
18 by an asset and other property of the seller, the amount of the
19 debt secured by a security interest or lien that is enforceable
20 against the asset is determined by multiplying the debt by a
21 fraction, the numerator of which is the value of the new
22 consideration for the asset on the date of the bulk sale and the
23 denominator of whichisthevalue of all property securing the
24 debt on the date of the bulk sale.
25 (m) A saleis"intheordinary course of the seller'sbusiness' if the
26 sale comports with usual or customary practices in the kind of
27 business in which the seller is engaged or with the seller's own
28 usual or customary practices.
29 (n) "United States" includesitsterritoriesand possessionsand the
30 Commonwealth of Puerto Rico.
31 (o) "Vaue" means fair market value.
32 (p) "Verified" means signed and sworn to or affirmed.
33 (2) Thefollowing definitions apply to this chapter:
34 (& "Buyer." IC 26-1-2-103(1)(a).
35 (b) "Equipment.” +€ 26-1-9-169(2)- | C 26-1-9.1-102(a)(33).
36 (c) "Inventory." +€ 26-1-9-169(4)- | C 26-1-9.1-102(a)(48).
37 (d) "Sale." IC 26-1-2-106(1).
38 (e) "Seller". IC 26-1-2-103(1)(d).
39 (3) Inaddition, IC 26-1-1 containsgeneral definitionsand principles
40 of construction and interpretation applicable throughout this chapter.
41 SECTION 34. IC 26-1-6.1-103 IS AMENDED TO READ AS
42 FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 103. (1) Except as
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1 otherwise provided in subsection (3), thischapter appliesto abulk sale

2 if:

3 (a) the sdller's principal business is the sale of inventory from

4 stock; and

5 (b) on the date of the bulk-sale agreement the seller islocated in

6 Indianaor, if theseller islocated in ajurisdiction that isnot apart

7 of the United States, the seller's mgjor executive office in the

8 United Statesisin Indiana.

9 (2) A seller isdeemed to belocated at the seller's place of business.
10 If aseller has more than one (1) place of business, the seller is deemed
11 located at the seller's chief executive office.

12 (3) This chapter does not apply to:

13 (a) a transfer made to secure payment or performance of an
14 obligation;

15 (b) a transfer of collateral to a secured party pursuant to
16 1€ 26-1+-9-563: | C 26-1-9.1-609;

17 () a sde of collateral pursuant to € 26-1+-9-504:
18 IC 26-1-9.1-610;

19 (d) retention of collateral pursuant to € 26-1+-9-565:
20 IC 26-1-9.1-620;

21 (e) asale of an asset encumbered by a security interest or lien if
22 (i) al the proceeds of the sale are applied in partia or tota
23 satisfaction of the debt secured by the security interest or lien, or
24 (ii) the security interest or lien is enforceable against the asset
25 after it has been sold to the buyer and the net contract priceiszero
26 (0);

27 (f) a general assignment for the benefit of creditors or to a
28 subsequent transfer by the assignes;

29 (g) a sale by an executor, administrator, receiver, trustee in
30 bankruptcy, or any public officer under judicial process;

31 (h) a sale made in the course of judicia or administrative
32 proceedings for the dissolution or reorganization of an
33 organization;

34 (i) a sale to a buyer whose principal place of businessisin the
35 United States and who:

36 (i) not earlier than twenty-one (21) days before the date of the
37 bulk sale, (A) obtains from the seller averified and dated list
38 of claimants of whom the seller has notice three (3) days
39 before the seller sends or delivers the list to the buyer or (B)
40 conducts areasonable inquiry to discover the claimants;

41 (ii) assumesin full the debts owed to claimants of whom the
42 buyer has knowledge on the date the buyer receivesthe list of
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1 claimants from the seller or on the date the buyer completes
2 the reasonable inquiry, as the case may be;
3 (iii) is not insolvent after the assumption; and
4 (iv) giveswritten notice of the assumption not | ater than thirty
5 (30) days after the date of the bulk sale by sending or
6 delivering anoticeto the claimantsidentified in subparagraph
7 (ii) or by filing anotice in the office of the secretary of state;
8 (j) asale to a buyer whose principal place of businessisin the
9 United States and who:
10 (i) assumes in full the debts that were incurred in the seller's
11 business before the date of the bulk sale;
12 (ii) is not insolvent after the assumption; and
13 (iii) giveswritten notice of the assumption not later than thirty
14 (30) days after the date of the bulk sale by sending or
15 delivering a notice to each creditor whose debt is assumed or
16 by filing a notice in the office of the secretary of state;
17 (k) asaleto anew organization that is organized to take over and
18 continue the business of the seller and that hasits principal place
19 of businessin the United Statesiif:
20 (i) the buyer assumesin full the debtsthat wereincurred inthe
21 seller's business before the date of the bulk sale;
22 (ii) the seller receives nothing from the sale except an interest
23 in the new organization that is subordinate to the claims
24 against the organization arising from the assumption; and
25 (iii) the buyer gives written notice of the assumption not later
26 than thirty (30) days after the date of the bulk sale by sending
27 or delivering a notice to each creditor whose debt is assumed
28 or by filing anotice in the office of the secretary of state;
29 () asale of assets having:
30 (i) avalue, net of liens, and security interests of less than ten
31 thousand dollars ($10,000). If adebt is secured by assets and
32 other property of the seller, the net value of the assets is
33 determined by subtracting from their valuean amount equal to
34 the product of the debt multiplied by afraction, the numerator
35 of which isthe value of the assets on the date of the bulk sale
36 and the denominator of which is the value of all property
37 securing the debt on the date of the bulk sale; or
38 (ii) a value of more than twenty-five million dollars
39 ($25,000,000);
40 on the date of the bulk-sale agreement; or
41 (m) asaerequired by, and made pursuant to, statute.
42 (4) The notice under subsection (3)(i)(iv) must state:
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1 (i) that a sale that may constitute a bulk sale has been or will
2 be made;
3 (ii) the date or prospective date of the bulk sale;
4 (iii) the individual, partnership, or corporate names and the
5 addresses of the seller and buyer;
6 (iv) theaddressto whichinguiries about the sale may be made,
7 if different from the seller's address; and
8 (v) that the buyer has assumed or will assumein full the debts
9 owed to claimants of whom the buyer has knowledge on the
10 date the buyer receives the list of claimantsfrom the seller or
11 completes areasonable inquiry to discover the claimants.
12 (5) Thenoticeunder subsections(3)(j)(iii) and (3)(k)(iii) must state:
13 (i) that a sale that may constitute a bulk sale has been or will
14 be made;
15 (ii) the date or prospective date of the bulk sale;
16 (iii) the individual, partnership, or corporate names and the
17 addresses of the seller and buyer;
18 (iv) theaddressto whichinguiries about the sale may be made,
19 if different from the seller's address; and
20 (v) that the buyer has assumed or will assume the debts that
21 were incurred in the seller's business before the date of the
22 bulk sale.
23 (6) For purposesof subsection (3)(1), theval ue of assetsispresumed
24 to be equal to the price the buyer agreesto pay for the assets. However,
25 in asale by auction or a sale conducted by aliquidator on the seller's
26 behalf, the value of assetsis presumed to be the amount the auctioneer
27 or liquidator reasonably estimates the assets will bring at auction or
28 upon liquidation.
29 SECTION 35. IC 26-1-6.1-109 IS AMENDED TO READ AS
30 FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 109. (1) Presentation
31 of anoticeor list of claimantsfor filing and tender of the filing fee or
32 acceptance of the notice or list by the secretary of state constitutes
33 filing under IC 26-1-6.1.
34 (2) The secretary of state shall:
35 (a) mark each notice or list with a file number and with the date
36 and hour of filing;
37 (b) hold the natice or list or a copy for public inspection;
38 (c) index the notice or list according to each name given for the
39 seller and for the buyer; and
40 (d) note in the index the file number and the addresses of the
41 seller and buyer given in the notice or list.
42 (3) If the person filing anotice or list furnishesthe secretary of state

HB 1326—L S 6756/DI 69+




©CoOoO~NOO U, WNEPR

.bhhwwwwwﬁwwwwmmmmmmmmmml—\l—\|—\|—\|—\|—\|—\|—\|—\|—\
NP, OWOOoNO O WNPOOWO~NOOUODRWNPOOO~NOODMWDNEO

45

with acopy, the secretary of state upon request shall note upon the copy
the file number and date and hour of thefiling of the original and send
or deliver the copy to the person.

(4) The fee for filing and indexing and for stamping a copy
furnished by the person filing to show the date and place of filing is set
forth in +€ 26-1-9-46%: | C 26-1-9.1.

(5) Upon request of any person, the secretary of state shall issue a
certificate showing whether any notice or list with respect to a
particular seller or buyer is on file on the date and hour stated in the
certificate. If anoticeor listison file, the certificate must give the date
and hour of filing of each notice or list and the name and address of
each seller, buyer, auctioneer, or liquidator. The fee for the certificate
isset forthinIC 26-1-9-401. Upon request of any person, the secretary
of state shall furnish acopy of any filed notice or list for the feethat is
set forth in IC 26-1-9-401.

(6) The secretary of state shall keep each notice or list for two (2)
years after it isfiled.

SECTION 36. IC 26-1-7-209 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 209. (1) A
warehouseman has alien against the bailor on the goods covered by a
warehouse receipt or on the proceeds thereof in his possession for
chargesfor storageor transportation (including demurrage and terminal
charges), insurance, labor, or chargespresent or futureinrelationtothe
goods, and for expenses necessary for preservation of the goods or
reasonably incurred in their sale pursuant to law. If the person on
whose account the goods are held isliable for like charges or expenses
in relation to other goods whenever deposited and it is stated in the
receipt that alien is claimed for charges and expenses in relation to
other goods, the warehouseman also has a lien against him for such
charges and expenses whether or not the other goods have been
delivered by the warehouseman. But against a person to whom a
negotiablewarehouserecei ptisduly negotiated, awarehouseman'slien
islimited to chargesin an amount or at arate specified on the receipt
or if no charges are so specified then to areasonable chargefor storage
of the goods covered by the receipt subsequent to the date of the
receipt.

(2) The warehouseman may also reserve a security interest against
the bailor for a maximum amount specified on the receipt for charges
other than those specified in subsection (1), such as for money
advanced andinterest. Such asecurity interestisgoverned by t€26-+9
IC 26-1-9.1 on secured transactions.

(3) A warehouseman's lien for charges and expenses under
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subsection (1) or a security interest under subsection (2) is also
effective against any person who so entrusted the bailor with
possession of the goods that a pledge of them by him to a good faith
purchaser for value would have been valid but is not effective against
a person as to whom the document confers no right in the goods
covered by it under |C 26-1-7-503.

(4) A warehouseman loses his lien on any goods which he
voluntarily delivers or which he unjustifiably refusesto deliver.

SECTION 37. IC 26-1-7-503 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2001]: Sec. 503. (1) A document
of title confers no right in goods against a person who before issuance
of the document had alegal interest or a perfected security interest in
them and who neither:

() delivered or entrusted them or any document of title covering
themtothebailor or hisnomineewith actual or apparent authority
to ship, store, or sell or with power to obtain delivery under
IC 26-1-7-403 or with power of disposition under |C 26-1-2-403,
1€ 26-1-9-367 | C 26-1-9.1-320, or other statute or rule of law; nor
(b) acquiesced in the procurement by the bailor or his nominee of
any document of title.

(2) Title to goods based upon an unaccepted delivery order is
subject to therights of anyone to whom a negotiable warehouse receipt
or bill of lading covering the goods has been duly negotiated. Such a
title may be defeated under 1C 26-1-7-504 to the same extent as the
rights of the issuer or atransferee from the issuer.

(3) Title to goods based upon a bill of lading issued to a freight
forwarder issubject to therights of anyoneto whom abill issued by the
freight forwarder covering such goods has been duly negotiated, but
delivery by the carrier in accordance with 1C 26-1-7-401 through
|C 26-1-7-404 pursuant to itsown bill of lading dischargesthe carrier's
obligation to deliver.

SECTION 38. IC 26-1-8.1-103 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 103. (a) A share or
similar equity interest issued by a corporation, business trust, joint
stock company, or similar entity is asecurity.

(b) An "investment company security” is a security. "lInvestment
company security” meansashareor similar equity interest issued by an
entity that is registered as an investment company under the federal
investment company laws, an interest in aunit investment trust that is
so registered, or a face amount certificate issued by a face amount
certificate company that is so registered. Investment company security
does not include an insurance policy or endowment policy or annuity
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contract issued by an insurance company.

(c) Aninterest in apartnership or limited liability company is not a
security unless it is dealt in or traded on securities exchanges or in
securities markets, its terms expressly provide that it is a security
governed by IC 26-1-8.1, or it is an investment company security.
However, an interest in apartnership or limited liability company isa
financial asset if it is held in a securities account.

(d) A writing that isasecurity certificateisgoverned by I1C 26-1-8.1
and not by 1C 26-1-3.1, even though it al so meets the requirements of
that article. However, anegotiableinstrument governed by | C 26-1-3.1
isafinancial asset if it isheld in a securities account.

(e) Anoption or asimilar obligationissued by aclearing corporation
to its participants is not a security, but it isafinancial asset.

(f) A commodity contract (as defined in t€ 26-1+-9-115)
I C 26-1-9.1-102(a)(15)), is not a security or afinancial asset.

SECTION 39. IC 26-1-8.1-105 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 105. (a) A person has
notice of an adverse claim if:

(1) the person knows of the adverse claim;

(2) the person is aware of facts sufficient to indicate that there is
a significant probability that the adverse claim exists and
deliberately avoidsinformation that woul d establish the existence
of the adverse claim; or

(3) the person has a duty, imposed by statute or regulation, to
investigate whether an adverse claim exists, and the investigation
so required would establish the existence of the adverse claim.

(b) Having knowledge that afinancial asset or interest thereinisor
hasbeentransferred by arepresentativeimposesno duty of inquiry into
the rightfulness of atransaction and is not notice of an adverse claim.
However, a person who knows that a representative has transferred a
financial asset or interest therein in a transaction that is, or whose
proceedsare being used, for theindividual benefit of therepresentative
or otherwise in breach of duty has notice of an adverse claim.

(c) Anact or event that creates aright to immediate performance of
the principal obligation represented by a security certificate or sets a
date on or after which the certificate is to be presented or surrendered
for redemption or exchange does not itself constitute notice of an
adverse claim except in the case of atransfer more than:

(1) one (1) year after adate set for presentment or surrender for
redemption or exchange; or

(2) six (6) months after a date set for payment of money against
presentation or surrender of thecertificate, if money wasavailable
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for payment on that date.

(d) A purchaser of a certificated security has notice of an adverse
clamif the security certificate:

(1) whether in bearer or registered form, has been endorsed "for
collection" or "for surrender" or for some other purpose not
involving transfer; or

(2) isin bearer form and has on it an unambiguous statement that
it is the property of a person other than the transferor, but the
mere writing of aname on the certificateis not such a statement.

(e) Filing of afinancing statement under +€ 26-+-9 IC 26-1-9.1is
not notice of an adverse claim to afinancial asset.

SECTION 40. IC 26-1-8.1-106 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2001]: Sec. 106. (a) A purchaser
has"control" of acertificated security in bearer form if the certificated
security is delivered to the purchaser.

(b) A purchaser has"control" of acertificated security in registered
form if the certificated security is delivered to the purchaser, and:

(2) the certificate is endorsed to the purchaser or in blank by an
effective endorsement; or

(2) the certificateisregistered in the name of the purchaser, upon
original issue or registration of transfer by the issuer.

(c) A purchaser has "control" of an uncertificated security if:

(1) the uncertificated security is delivered to the purchaser; or
(2) the issuer has agreed that it will comply with instructions
originated by the purchaser without further consent by the
registered owner.

(d) A purchaser has "control" of a security entitlement if:

(2) the purchaser becomes the entitlement holder; ef

(2) the securitiesintermediary has agreed that it will comply with
entitlement orders originated by the purchaser without further
consent by the entitlement holder; or

(3) another person has control of the security entitlement on
behalf of thepurchaser or, having previousy acquired control
of the security entitlement, acknowledges that it has control
on behalf of the purchaser.

(e) If an interest in a security entitlement is granted by the
entittement holder to the entittement holder's own securities
intermediary, the securities intermediary has control.

(f) A purchaser who has satisfied the requirements of subsection
€)2) (c) or {eht2) (d) has control even if the registered owner in the
case of subsection {€)t2) (c) or the entitlement holder in the case of
subsection {eh2) (d) retains the right to make substitutions for the
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uncertificated security or security entitlement, to originateinstructions
or entitlement orders to the issuer or a securities intermediary, or
otherwise to dea with the uncertificated security or security
entitlement.

(g) An issuer or a securities intermediary may not enter into an
agreement of the kind described in subsection (c)(2) or (d)(2) without
the consent of the registered owner or entitlement holder, but anissuer
or a securities intermediary is not required to enter into such an
agreement even though the registered owner or entitlement holder so
directs. Anissuer or securitiesintermediary that has entered into such
an agreement is not required to confirm the existence of the agreement
to another party unless requested to do so by the registered owner or
entitlement holder.

SECTION 41. IC 26-1-8.1-110 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2001]: Sec. 110. (a) Thelocal law
of the issuer'sjurisdiction, as specified in subsection (d), governs:

(2) the validity of a security;

(2) the rights and duties of the issuer with respect to registration
of transfer;

(3) the effectiveness of registration of transfer by the issuer;

(4) whether the issuer owes any duties to an adverse claimant to
a security; and

(5) whether an adverse claim can be asserted against a person to
whom transfer of a certificated or uncertificated security is
registered or a person who obtains control of an uncertificated
security.

(b) The local law of the securities intermediary's jurisdiction, as
specified in subsection (€), governs.

(1) acquisition of a security entitlement from the securities
intermediary;

(2) the rights and duties of the securities intermediary and
entitlement holder arising out of a security entitlement;

(3) whether the securities intermediary owes any duties to an
adverse claimant to a security entitlement; and

(4) whether an adverse claim can be asserted against a person
who acquires a security entitlement from the securities
intermediary or a person who purchases a security entitlement or
interest therein from an entitlement holder.

(c) Thelocal law of the jurisdiction in which a security certificate
islocated at the time of delivery governswhether an adverse claim can
be asserted against a person to whom the security certificate is
delivered.
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1 (d) "Issuer's jurisdiction” means the jurisdiction under which the
2 issuer of the security is organized or, if permitted by the law of that
3 jurisdiction, the law of another jurisdiction specified by theissuer. An
4 issuer organized under the law of this state may specify the law of
5 another jurisdiction as the law governing the matters specified in
6 subsection (a)(2) through (a)(5).

7 (e) The following rules determine a "securities intermediary's

8 jurisdiction™ for purposes of this section:

9 (2) If an agreement between the securities intermediary and its
10 entitlement holder speciftes that it s governed by the taw of a
11 partiedter jurisdietion; governing the securities account
12 expressly provides that a particular jurisdiction is the
13 securities intermediary's jurisdiction for purposes of
14 IC 26-1-8.1-101through I C 26-1-8.1-116, that jurisdictionisthe
15 securities intermediary's jurisdiction.

16 (2) If subdivision (1) does not apply, and an agreement
17 between thesecuritiesintermediary and itsentitlement holder
18 expressly providesthat the agreement isgover ned by thelaw
19 of aparticular jurisdiction, that jurisdiction isthe securities
20 intermediary'sjurisdiction.

21 (3) If neither subdivision (1) nor subdivision (2) applies, and
22 an agreement between the securities intermediary and its
23 entitlement holder deesret specify the governing taw as provitded
24 A sdbdivisten {1); but governing the securities account
25 expressly speeifies provides that the securities account is
26 maintained at an office in a particular jurisdiction, that
27 jurisdiction is the securities intermediary's jurisdiction.

28 £3) (4) If an agreement between the sectritresthtermediary and its
29 entitterment hotder does not spectfy a tdrisdiction as provided A
30 subdiviston ) er {(2); noneof thepreceding subdivisionsapply,
31 the securities intermediary's jurisdiction is the jurisdiction in
32 which tsteeated the office identified in an account statement as
33 the office serving the entitlement holder's account is located.

34 ) (5) If an agreement between the sectritiesthtermmediary and its
35 entitterment hotder does net specify a jurisdiction as provitded in
36 subdiviston () or (2) and an accodnt statement does ot identtfy
37 an office serving the entitterment hotder's account as provided in
38 sabeivision {3); none of the preceding subdivisions apply, the
39 securities intermediary's jurisdiction is the jurisdiction in which
40 tstoeated the chief executive office of the securitiesintermediary
41 islocated.

42 (f) A securitiesintermediary's jurisdiction is not determined by the
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physical location of certificates representing financial assets, or by the
jurisdiction in which is organized the issuer of the financial asset with
respect to which an entitlement holder has a security entitlement, or by
the location of facilities for data processing or other record keeping
concerning the account.

SECTION 42. IC 26-1-8.1-301 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 301. (a) Delivery of a
certificated security to a purchaser occurs when:

(2) the purchaser acquires possession of the security certificate;
(2) another person, other than a securities intermediary, either
acquires possession of the security certificate on behalf of the
purchaser or, having previously acquired possession of the
certificate, acknowledgesthat it holds for the purchaser; or

(3) a securities intermediary acting on behalf of the purchaser
acquires possession of the security certificate, only if the
certificateisin registered form and has been is (i) registered in
the name of the purchaser, (ii) payable to the order of the
purchaser, or (iii) specially endorsed to the purchaser by an
effective endorsement and has not been endorsed to the
securitiesintermediary or in blank.

(b) Delivery of an uncertificated security to a purchaser occurs
when:

(1) theissuer registersthe purchaser astheregistered owner, upon
original issue or registration of transfer; or

(2) another person, other than a securities intermediary, either
becomes the registered owner of the uncertificated security on
behalf of the purchaser or, having previously become the
registered owner, acknowledges that it holds for the purchaser.

SECTION 43. IC 26-1-8.1-302 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 302. (a) Except as
otherwise provided in subsections (b) and (c), tpen detivery a
purchaser of acertificated or uncertificated security to aptrehaser; the
ptrehaser acquires al rights in the security that the transferor had or
had power to transfer.

(b) A purchaser of a limited interest acquires rights only to the
extent of the interest purchased.

(c) A purchaser of acertificated security who as a previous holder
had notice of an adverse claim does not improveits position by taking
from a protected purchaser.

SECTION 44. IC 26-1-8.1-510 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 510. (8) In a case not
covered by the priority rulesin I1C 26-1-9.1 or therules stated in
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subsection (c), an action based on an adverse claim to afinancial asset
or security entitlement, whether framed in conversion, replevin,
constructive trust, equitable lien, or other theory, may not be asserted
against a person who purchases a security entitlement, or an interest
therein, from an entitlement holder if the purchaser gives value, does
not have notice of the adverse claim, and obtains control.

(b) If an adverse claim could not have been asserted against an
entitlement holder under | C 26-1-8.1-502, the adverse claim cannot be
asserted against a person who purchases a security entitlement, or an
interest therein, from the entitlement holder.

(c) In a case not covered by the priority rules in t€ 26-1-9;
IC 26-1-9.1, a purchaser for value of a security entitlement, or an
interest therein, who obtains control has priority over a purchaser of a
security entitlement, or aninterest therein, who doesnot obtain control.
Except asotherwiseprovided in subsection (d), purchaserswho have
control rank eguaty; exeept that according to priority in time of:

(1) the purchaser's becoming the person for whom the
securitiesaccount, in whichthesecurity entitlement iscarried,
is maintained, if the purchaser obtained control under
IC 26-1-8.1-106(d)(1);

(2) thesecuritiesinter mediary'sagreement tocomply with the
purchaser's entitlement orders with respect to security
entitlementscarried or tobecarried in the securitiesaccount
in which the security entitlement iscarried, if the purchaser
obtained control under IC 26-1-8.1-106(d)(2); or

(3) if the purchaser obtained control through another person
under | C 26-1-8.1-106(d)(3), thetimeon which priority would
be based under this subsection if the other person were the
secured party.

(d) A securities intermediary as purchaser has priority over a
conflicting purchaser who has control unless otherwise agreed by the
securities intermediary.

SECTION 45. 1C 26-1-9.1 ISADDED TO THE INDIANA CODE
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2001]:

Chapter 9.1. Secured Transactions

Sec. 101. This article may be cited as Uniform Commercial
Code—Secured Transactions.

Sec. 102. (a) In thisarticle:

(1) " Accession” means goodsthat are physically united with
other goodsin such amanner that theidentity of theoriginal
goodsisnot lost.
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1 (2) " Account™ , except asused in " account for" , meansaright
2 to payment of a monetary obligation, whether or not earned
3 by performance (i) for property that hasbeen or isto besold,
4 leased, licensed, assigned, or otherwise disposed of, (ii) for
5 services rendered or to be rendered, (iii) for a policy of
6 insurance issued or to be issued, (iv) for a secondary
7 obligation incurred or tobeincurred, (v) for energy provided
8 or to be provided, (vi) for the use or hire of a vessel under a
9 charter or other contract, (vii) arising out of the use of a
10 credit or charge card or information contained on or for use
11 with thecard, or (viii) aswinningsin alottery or other game
12 of chanceoper ated or sponsor ed by astate, gover nmental unit
13 of a state, or person licensed or authorized to operate the
14 game by a state or governmental unit of a state. The term
15 includeshealth-car e-insurancer eceivables. Theter m doesnot
16 include (i) rightsto payment evidenced by chattel paper or an
17 instrument, (ii) commer cial tort claims, (iii) deposit accounts,
18 (iv) investment property, (v) letter-of-credit rights or letters
19 of credit, or (vi) rights to payment for money or funds
20 advanced or sold, other than rightsarising out of theuse of a
21 credit or charge card or information contained on or for use
22 with the card.
23 (3) "Account debtor" means a person obligated on an
24 account, chattel paper, or general intangible. The term does
25 not include per sonsobligated to pay a negotiableinstrument,
26 even if theinstrument constitutes part of chattel paper.
27 (4) " Accounting", except asused in " accounting for" , means
28 arecord:
29 (A) authenticated by a secured party;
30 (B) indicating the aggregate unpaid secur ed obligationsas
31 of a date not more than thirty-five (35) days earlier or
32 thirty-five (35) dayslater than the date of therecord; and
33 (C) identifying the components of the obligations in
34 reasonable detail.
35 (5) "Agricultural lien" means an interest, other than a
36 security interest, in farm products:
37 (A) that secures payment or performance of an obligation
38 for:
39 (i) goods or services furnished in connection with a
40 debtor'sfarming operation; or
41 (i) rent on real property leased by a debtor in
42 connection with the debtor's far ming operation;

HB 1326—L S 6756/DI 69+




54

1 (B) that iscreated by statutein favor of a person that:
2 (i) intheordinary course of itsbusinessfurnished goods
3 or servicesto a debtor in connection with the debtor's
4 farming operation; or
5 (ii) leased real property to a debtor in connection with
6 the debtor'sfarming operation; and
7 (C) whose effectiveness does not depend on the person's
8 possession of the personal property.
9 (6) " As-extracted collateral” means:
10 (A) ail, gas, or other mineralsthat aresubject toasecurity
11 interest that:
12 (i) is created by a debtor having an interest in the
13 miner als befor e extraction; and
14 (ii) attaches to the minerals as extracted; or
15 (B) accounts arising out of the sale at the wellhead or
16 minehead of oil, gas, or other mineralsin which the debtor
17 had an interest befor e extraction.
18 (7) " Authenticate” means:
19 (A) tosign; or
20 (B) to execute or otherwise adopt a symbol, or encrypt or
21 similarly process a record in whole or in part, with the
22 present intent of the authenticating person to identify the
23 person and adopt or accept arecord.
24 (8) "Bank" means an organization that is engaged in the
25 businessof banking. Thetermincludessavingsbanks, savings
26 and loan associations, credit unions, and trust companies.
27 (9) " Cash proceeds’ means proceedsthat are money, checks,
28 deposit accounts, or thelike.
29 (10) " Certificate of title" means a certificate of title with
30 respect towhich astatute providesfor thesecurity interest in
31 question to be indicated on the certificate as a condition or
32 result of the security interest's obtaining priority over the
33 rightsof alien creditor with respect to the collateral.
34 (11) " Chattel paper” meansarecord or recordsthat evidence
35 both a monetary obligation and a security interest in specific
36 goods, a security interest in specific goods and softwar e used
37 in the goods, a lease of specific goods, or a lease of specific
38 goods and a license of software used in the goods. In this
39 subdivision, "monetary obligation” means a monetary
40 obligation secured by the goods or owed under a lease of the
41 goods and includes a monetary obligation with respect to
42 softwareused inthegoods. Theterm " chattel paper™ doesnot

HB 1326—L S 6756/DI 69+




55

1 include charters or other contractsinvolving the use or hire
2 of a vessdl. If a transaction is evidenced by records that
3 include an instrument or series of instruments, the group of
4 recordstaken together constitutes chattel paper.
5 (12) " Collateral” means the property subject to a security
6 interest or agricultural lien. Theterm includes:
7 (A) proceedsto which a security interest attaches;
8 (B) accounts, chattel paper, payment intangibles, and
9 promissory notesthat have been sold; and
10 (C) goodsthat arethe subject of a consignment.
11 (13) " Commercial tort claim™ meansa claim arising in tort
12 with respect to which:
13 (A) the claimant is an organization; or
14 (B) the claimant isan individual and the claim:
15 (i) arose in the course of the claimant's business or
16 profession; and
17 (ii) does not include damages arising out of personal
18 injury to or thedeath of an individual.
19 (14) " Commaodity account” meansan account maintained by
20 acommodity intermediary in which acommodity contract is
21 carried for acommodity customer.
22 (15) "Commodity contract” means a commodity futures
23 contract, an option on a commodity futures contract, a
24 commodity option, or another contract if the contract or
25 optionis:
26 (A) traded on or subject to the rules of a board of trade
27 that has been designated as a contract market for such a
28 contract pursuant to federal commoditieslaws; or
29 (B) traded on a foreign commodity board of trade,
30 exchange, or market, and is carried on the books of a
31 commodity intermediary for a commodity customer.
32 (16) " Commodity customer” means a person for which a
33 commodity intermediary carriesacommodity contract on its
34 books.
35 (17) " Commodity intermediary” means a person that:
36 (A) isregistered as a futures commission mer chant under
37 federal commodities law; or
38 (B) in the ordinary course of its business provides
39 clearance or settlement servicesfor a board of trade that
40 has been designated as a contract market pursuant to
41 federal commodities law.
42 (18) " Communicate” means:
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1 (A) to send awritten or other tangiblerecord;

2 (B) totransmit arecord by any means agr eed upon by the

3 persons sending and receiving the record; or

4 (C) in the case of transmission of arecord to or by afiling

5 office, to transmit a record by any means prescribed by

6 filing-officerule.

7 (19) "Consignee” means a merchant to which goods are

8 delivered in a consignment.

9 (20) " Consignment” means a transaction, regardless of its
10 form, in which a person delivers goodsto a merchant for the
11 purpose of sale and:

12 (A) the merchant:

13 (i) dealsin goods of that kind under a name other than
14 the name of the person making delivery;

15 (ii) isnot an auctioneer; and

16 (iii) is not generally known by its creditors to be
17 substantially engaged in selling the goods of others;

18 (B) with respect toeach delivery, theaggregatevalueof the
19 goodsisonethousand dollar s ($1,000) or moreat thetime
20 of delivery;

21 (C) thegoods are not consumer goodsimmediately before
22 delivery; and

23 (D) thetransaction doesnot create a security interest that
24 secures an obligation.

25 (21) " Consignor” means a person that delivers goods to a
26 consigneein a consignment.

27 (22) " Consumer debtor” means a debtor in a consumer
28 transaction.

29 (23) " Consumer goods" meansgoodsthat areused or bought
30 for useprimarily for personal, family, or household pur poses.
31 (24) " Consumer-goods transaction” means a consumer
32 transaction in which:

33 (A) an individual incurs an obligation primarily for
34 personal, family, or household purposes; and

35 (B) a security interest in consumer goods secures the
36 obligation.

37 (25) "Consumer obligor" means an obligor who is an
38 individual and who incurred the obligation as part of a
39 transaction entered into primarily for personal, family, or
40 household purposes.

41 (26) " Consumer transaction™ meansatransactioninwhich (i)
42 an individual incurs an obligation primarily for personal,
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1 family, or household purposes, (ii) a security interest secures
2 the abligation, and (iii) the collateral is held or acquired
3 primarily for personal, family, or household purposes. The
4 term includes consumer-goods transactions.
5 (27) " Continuation statement™ means an amendment of a
6 financing statement that:
7 (A) identifies, by its file number, the initial financing
8 statement to which it relates; and
9 (B) indicatesthat it isa continuation statement for, or that
10 it is filed to continue the effectiveness of, the identified
11 financing statement.
12 (28) " Debtor" means:
13 (A) a person having an interest, other than a security
14 interest or other lien, in the collateral, whether or not the
15 person isan obligor;
16 (B) aseller of accounts, chattel paper, payment intangibles,
17 Or promissory notes; or
18 (C) aconsignee.
19 (29) " Deposit account” means a demand, time, savings,
20 passbook, or similar account maintained with a bank. The
21 term does not include investment property or accounts
22 evidenced by an instrument.
23 (30) " Document” meansadocument of titleor areceipt of the
24 typedescribed in IC 26-1-7-201(2).
25 (31) "Electronic chattel paper” means chattel paper
26 evidenced by a record or records consisting of information
27 stored in an electronic medium.
28 (32) " Encumbrance" meansaright, other than an owner ship
29 interest, in real property. The term includes mortgages and
30 other lienson real property.
31 (33) " Equipment” means goods other than inventory, farm
32 products, or consumer goods.
33 (34) "Farm products’ means goods, other than standing
34 timber, with respect to which the debtor is engaged in a
35 farming operation and which are:
36 (A) cropsgrown, growing, or to be grown, including:
37 (i) crops produced on trees, vines, and bushes; and
38 (ii) aquatic goods produced in aquacultural operations;
39 (B) livestock, born or unborn, including aquatic goods
40 produced in aquacultural operations,
41 (C) suppliesused or produced in a farming operation; or
42 (D) productsof cropsor livestock in their unmanufactur ed
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1 states.

2 (35) "Farming operation” means raising, cultivating,

3 propagating, fattening, grazing, or any other farming,

4 livestock, or aquacultural operation.

5 (36) " File number" meansthe number assigned to an initial

6 financing statement pursuant to | C 26-1-9.1-519(a).

7 (37) "Filing office® means an office designated in

8 IC 26-1-9.1-501 as the placeto file a financing statement.

9 (38) " Filing-office rule” means a rule adopted pursuant to
10 IC 26-1-9.1-526.
11 (39) "Financing statement” means a record or records
12 composed of an initial financing statement and any filed
13 record relating to theinitial financing statement.
14 (40) " Fixturefiling" meansthefiling of afinancing statement
15 covering goods that are or are to become fixtures and
16 satisfying| C 26-1-9.1-502(a) and | C 26-1-9.1-502(b). Theterm
17 includesthefiling of afinancing statement covering goods of
18 atransmitting utility which are or areto become fixtures.
19 (41) " Fixtures' means goods that have become so related to
20 particular real property that an interest in them arisesunder
21 real property law.
22 (42) " General intangible" means any personal property,
23 includingthingsin action, other than accounts, chattel paper,
24 commercial tort claims, deposit accounts, documents, goods,
25 instruments, investment property, letter-of-credit rights,
26 letter sof credit, money, and ail, gas, or other mineralsbefore
27 extraction. The term includes payment intangibles and
28 software.
29 (43) " Good faith" means honesty in fact and the observance
30 of reasonable commer cial standards of fair dealing.
31 (44) " Goods' means all things that are movable when a
32 security interest attaches. The term includes (i) fixtures, (ii)
33 standing timber that is to be cut and removed under a
34 conveyance or contract for sale, (iii) the unborn young of
35 animals, (iv) cropsgrown, growing, or tobegrown, evenif the
36 crops are produced on trees, vines, or bushes, and (v)
37 manufactured homes. The term also includes a computer
38 program embedded in goodsand any supporting infor mation
39 provided in connection with a transaction relating to the
40 program if (i) the program is associated with the goods in
41 such a manner that it customarily is considered part of the
42 goods, or (ii) by becoming the owner of the goods, a person
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1 acquires a right to use the program in connection with the
2 goods. The term does not include a computer program
3 embedded in goods that consist solely of the medium with
4 which the program is embedded. The term also does not
5 include accounts, chattel paper, commercial tort claims,
6 deposit accounts, documents, gener al intangibles, instruments,
7 investment property, letter-of-credit rights, letters of credit,
8 money, or ail, gas, or other minerals befor e extraction.

9 (45) " Governmental unit" means a subdivision, agency,
10 department, county, parish, municipality, or other unit of the
11 government of theUnited States, astate, or aforeign country.
12 The term includes an organization having a separate
13 cor porateexistenceif theorganization iseligibletoissue debt
14 on which interest is exempt from income taxation under the
15 laws of the United States.

16 (46) " Health-care-insurancereceivable’ meansaninterestin
17 or claim under apolicy of insurancethat isaright to payment
18 of a monetary obligation for health-care goods or services
19 provided.

20 (47) "Instrument” means a negotiable instrument or any
21 other writing that evidences a right to the payment of a
22 monetary obligation, is not itself a security agreement or
23 lease, and isof atypethat in the ordinary course of business
24 istransferred by delivery with any necessary endor sement or
25 assignment. The term does not include (i) investment
26 property, (ii) lettersof credit, or (iii) writingsthat evidencea
27 right to payment arising out of the use of a credit or charge
28 card or information contained on or for use with the card.
29 (48) " Inventory" means goods, other than farm products,
30 that:

31 (A) areleased by a person aslessor;

32 (B) areheld by aperson for saleor leaseor to befurnished
33 under a contract of service;

34 (C) arefurnished by a person under a contract of service;
35 or

36 (D) consist of raw materials, work in process, or materials
37 used or consumed in a business.

38 (49) "Investment property" means a security, whether
39 certificated or uncertificated, security entitlement, securities
40 account, commodity contract, or commodity account.

41 (50) "Jurisdiction of organization", with respect to a
42 registered organization, meansthe jurisdiction under whose
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1 law the organization is or ganized.
2 (51) " Letter-of-credit right" means a right to payment and
3 performance under a letter of credit, whether or not the
4 beneficiary hasdemanded or isat thetimeentitled todemand
5 payment or performance. Theterm doesnot includetheright
6 of abeneficiary to demand payment or performanceunder a
7 letter of credit.
8 (52) " Lien creditor” means:
9 (A) a creditor that has acquired a lien on the property
10 involved by attachment, levy, or thelike;
11 (B) an assignee for benefit of creditors from the time of
12 assignment;
13 (C) atrustee in bankruptcy from the date of the filing of
14 the petition; or
15 (D) areceiver in equity from the time of appointment.
16 (53) " Manufactured home" meansastructure, transportable
17 in one (1) or more sections, which, in the traveling mode, is
18 eight (8) body feet or morein width or forty (40) body feet or
19 more in length, or, when erected on site, is three hundred
20 twenty (320) or more square feet, and which is built on a
21 permanent chassisand designed to be used asa dwelling with
22 or without a permanent foundation when connected to the
23 required utilities, and includes the plumbing, heating, air
24 conditioning, and electrical systems contained therein. The
25 termincludesany structurethat meetsall of therequirements
26 of this subdivision except the size requirements, and with
27 respect to which the manufacturer voluntarily files a
28 certification required by the United States Secretary of
29 Housing and Urban Development and complies with the
30 standards established under Title 42 of the United States
31 Code.
32 (54) "Manufactured-home transaction” means a secured
33 transaction:
34 (A) that creates a purchase-money security interest in a
35 manufactured home, other than amanufactured homeheld
36 asinventory; or
37 (B) in which a manufactured home, other than a
38 manufactured home held as inventory, is the primary
39 collateral.
40 (55) " Mortgage' meansaconsensual interestinreal property,
41 includingfixtures, that securespayment or per formanceof an
42 obligation.
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1 (56) " New debtor" means a person that becomes bound as
2 debtor under 1C 26-1-9.1-203(d) by a security agreement
3 previously entered into by another person.

4 (57) "New value" means (i) money, (ii) money's worth in
5 property, services, or new credit, or (iii) release by a
6 transfereeof aninterest in property previously transferred to
7 the transferee. The term does not include an obligation
8 substituted for another obligation.

9 (58) " Noncash proceeds’ means proceeds other than cash
10 proceeds.
11 (59) "Obligor" means a person that, with respect to an
12 obligation secured by a security interest in or an agricultural
13 lien on the collateral, (i) owes payment or other performance
14 of the obligation, (ii) has provided property other than the
15 collateral to secure payment or other performance of the
16 obligation, or (iii) isotherwiseaccountablein wholeor in part
17 for payment or other performanceof theobligation. Theterm
18 doesnot includeissuersor nominated personsunder a letter
19 of credit.
20 (60) "Original debtor" means a person that, as debtor,
21 entered into a security agreement to which a new debtor has
22 become bound under 1C 26-1-9.1-203(d).
23 (61) " Payment intangible" meansa general intangible under
24 which theaccount debtor'sprincipal obligation isamonetary
25 obligation.
26 (62) " Personrelated to” , with respect toan individual, means:
27 (A) the spouse of theindividual;
28 (B) abrother, brother-in-law, sister, or sister-in-law of the
29 individual;
30 (C) an ancestor or lineal descendant of the individual or
31 theindividual's spouse; or
32 (D) any other relative, by blood or marriage, of the
33 individual or the individual's spouse who sharesthe same
34 home with the individual.

35 (63) " Person related to", with respect to an organization,
36 means:

37 (A) a person directly or indirectly controlling, controlled
38 by, or under common control with the organization;

39 (B) an officer or director of, or a person performing
40 similar functionswith respect to, the organization;
41 (C) an officer or director of, or a person performing
42 similar functions with respect to, a person described in

HB 1326—L S 6756/DI 69+




62

1 clause (A);
2 (D) thespouseof an individual described in clause (A), (B),
3 or (C); or
4 (E) anindividual whoisrelated by blood or marriagetoan
5 individual described in clause (A), (B), (C), or (D) and
6 sharesthe same homewith the individual.
7 (64) " Proceeds" meansthefollowing property:
8 (A) Whatever is acquired upon the sale, lease, license,
9 exchange, or other disposition of collateral.
10 (B) Whatever iscollected on, or distributed on account of,
11 collateral.
12 (C) Rightsarising out of collateral.
13 (D) Totheextent of the value of collateral, claimsarising
14 out of theloss, nonconformity, or interferencewith theuse
15 of, defects or infringement of rightsin, or damageto, the
16 collateral.
17 (E) Totheextent of thevalue of collateral and totheextent
18 payable to the debtor or the secured party, insurance
19 payable by reason of theloss or nonconfor mity of, defects
20 or infringement of rightsin, or damageto, the collateral.
21 (65) " Promissory note” means an instrument that evidences
22 apromiseto pay amonetary obligation, doesnot evidence an
23 order to pay, and does not contain an acknowledgment by a
24 bank that thebank hasreceived for deposit a sum of money or
25 funds.
26 (66) " Proposal" means a record authenticated by a secured
27 party that includes the terms on which the secured party is
28 willing to accept collateral in full or partial satisfaction of the
29 obligation it secures pursuant to IC 26-1-9.1-620,
30 IC 26-1-9.1-621, and I C 26-1-9.1-622.
31 (67) "Public-finance transaction® means a secured
32 transaction in connection with which:
33 (A) debt securitiesareissued;
34 (B) all or a portion of the securitiesissued have an initial
35 stated maturity of at least twenty (20) years; and
36 (C) the debtor, obligor, secured party, account debtor, or
37 other person obligated on collateral, assignor or assignee
38 of a secured obligation, or assignor or assignee of a
39 security interest isastateor agover nmental unit of astate.
40 (68) " Pursuant to commitment™ , with respect to an advance
41 made or other value given by a secured party, means
42 pursuant to the secured party's obligation, whether or not a
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1 subsequent event of default or other event not within the
2 secured party's control has relieved or may relieve the
3 secured party from its obligation.

4 (69) " Record", except as used in " for record”, " of record"”,

5 "record or legal title", and "record owner", means

6 information that isinscribed on atangible medium or that is

7 stored in an electronic or other medium and isretrievablein

8 per ceivable form.

9 (70) "Registered organization” means an organization
10 organized solely under thelaw of a single state or the United
11 States and as to which the state or the United States must
12 maintain a public record showing the organization to have
13 been organized.

14 (71) " Secondary obligor" meansan obligor totheextent that:
15 (A) the obligor'sabligation is secondary; or

16 (B) the obligor has a right of recourse with respect to an
17 obligation secur ed by collater al against thedebtor, another
18 obligor, or property of either.

19 (72) " Secured party" means:

20 (A) apersoninwhosefavor asecurity interest iscreated or
21 provided for under a security agreement, whether or not
22 any obligation to be secured is outstanding;

23 (B) aperson that holdsan agricultural lien;

24 (C) aconsignor;

25 (D) a person to which accounts, chattel paper, payment
26 intangibles, or promissory notes have been sold;

27 (E) atrustee, indenturetrustee, agent, collateral agent, or
28 other representative in whose favor a security interest or
29 agricultural lien iscreated or provided for; or

30 (F) a person that holds a security interest arising under
31 IC 26-1-2-401, IC 26-1-2-505, IC 26-1-2-711(3),
32 IC 26-1-2.1-508(5), | C 26-1-4-210, or 1C 26-1-5.1-118.

33 (73) " Security agreement” means an agreement that creates
34 or providesfor a security interest.

35 (74) " Send", in connection with a record or nactification,
36 means:

37 (A) to deposit in the mail, deliver for transmission, or
38 transmit by any other usual meansof communication, with
39 postage or cost of transmission provided for, addressed to
40 any addressreasonable under the circumstances; or

41 (B) tocausetherecord or notification tobereceived within
42 thetimethat it would have been received if properly sent
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1 under clause (A).
2 (75) " Software” means a computer program and any
3 supporting information provided in connection with a
4 transaction relating to the program. The term does not
5 includea computer program that isincluded in the definition
6 of goods.
7 (76) " State" meansastateof the United States, the District of
8 Columbia, Puerto Rico, the United States Virgin Islands, or
9 any territory or insular possession subject to thejurisdiction
10 of the United States.
11 (77)" Supportingabligation” meansaletter-of-credit right or
12 secondary obligation that supports the payment or
13 performance of an account, chattel paper, a document, a
14 general intangible, an instrument, or investment property.
15 (78) " Tangiblechattel paper" meanschattel paper evidenced
16 by a record or records consisting of information that is
17 inscribed on a tangible medium.
18 (79) " Termination statement” means an amendment of a
19 financing statement that:
20 (A) identifies, by its file number, the initial financing
21 statement to which it relates; and
22 (B) indicates either that it is a termination statement or
23 that the identified financing statement is no longer
24 effective.
25 (80) " Transmittingutility" meansaper son primarily engaged
26 in the business of:
27 (A) operating arailroad, subway, street railway, or trolley
28 bus;
29 (B) transmitting communications electrically,
30 electromagnetically, or by light;
31 (C) transmitting goods by pipeline or sewer; or
32 (D) transmittingor producingand transmittingelectricity,
33 steam, gas, or water.
34 (b) The following definitions in other articles apply to this
35 article:
36 " Applicant” 1C 26-1-5.1-102.
37 " Beneficiary" 1C 26-1-5.1-102.
38 "Broker" IC 26-1-8.1-102.
39 " Certificated security” 1C 26-1-8.1-102.
40 " Check" 1C 26-1-3.1-104.
41 " Clearing corporation” 1C 26-1-8.1-102.
42 " Contract for sale" 1C 26-1-2-106.
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1 " Customer” 1C 26-1-4-104.
2 " Entitlement holder" 1C 26-1-8.1-102.
3 " Financial asset" |C 26-1-8.1-102.
4 "Holder in due course" 1C 26-1-3.1-302.
5 "lssuer" (with respect to a letter of credit or letter-of-credit
6 right) IC 26-1-5.1-102.
7 "lssuer” (with respect to a security) |C 26-1-8.1-201.
8 "Lease" I1C 26-1-2.1-103.
9 " Lease agreement” 1C 26-1-2.1-103.
10 "Leasecontract" |C 26-1-2.1-103.
11 " Leasehold interest" |C 26-1-2.1-103.
12 "Lessee" IC 26-1-2.1-103.
13 "Lesseein ordinary course of business' 1C 26-1-2.1-103.
14 "Lessor" 1C 26-1-2.1-103.
15 "Lessor'sresidual interest” 1C 26-1-2.1-103.
16 " Letter of credit” I1C 26-1-5.1-102.
17 "Merchant” 1C 26-1-2-104.
18 " Negotiable instrument” |C 26-1-3.1-104.
19 "Nominated person” 1C 26-1-5.1-102.
20 "Note" 1C 26-1-3.1-104.
21 " Proceeds of a letter of credit” 1C 26-1-5.1-114.
22 "Prove" IC 26-1-3.1-103.
23 "Sale" 1C 26-1-2-106.
24 " Securitiesaccount” 1C 26-1-8.1-501.
25 " Securitiesintermediary” 1C 26-1-8.1-102.
26 " Security” 1C 26-1-8.1-102.
27 " Security certificate" 1C 26-1-8.1-102.
28 " Security entitlement" |C 26-1-8.1-102.
29 " Uncertificated security" 1C 26-1-8.1-102.
30 (c) Article 1 contains general definitions and principles of
31 construction and inter pretation applicablethroughout thisarticle.
32 Sec. 103. (a) In this section:
33 (1) " Purchase-money collateral” means goods or software
34 that secures a purchase-money obligation incurred with
35 respect to that collateral.
36 (2) " Purchase-money abligation” means an obligation of an
37 obligor incurred asall or part of the price of the collateral or
38 for valuegiven to enablethedebtor toacquirerightsin,or the
39 use of the collateral if thevalueisin fact so used.
40 (b) A security interest in goods is a purchase-money security
41 interest:
42 (1) totheextent that thegoods ar e pur chase-money collater al
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with respect to that security interest;

(2) if the security interest is in inventory that is or was
purchase-money collateral, alsototheextent that thesecurity
interest secures a purchase-money obligation incurred with
respect to other inventory in which the secured party holdsor
held a purchase-money security interest; and

(3) also to the extent that the security interest secures a
purchase-money obligation incurred with respect to software
in which the secured party holds or held a purchase-money
security interest.

(c) A security interest in softwar eisa pur chase-money security
interest to the extent that the security interest also secures a
purchase-money obligation incurred with respect togoodsin which
thesecured party holdsor held apurchase-money security inter est
if:

(1) the debtor acquired its interest in the software in an
integrated transaction in which it acquired an interest in the
goods; and

(2) the debtor acquired its interest in the software for the
principal purpose of using the softwarein the goods.

(d) The security interest of a consignor in goods that are the
subject of a consignment isa purchase-money security interest in
inventory.

(e) If theextent towhich asecurity interest isapurchase-money
security interest depends on the application of a payment to a
particular obligation, the payment must be applied:

(1) in accor dance with any reasonable method of application
to which the parties agree;
(2) in the absence of the parties agreement to a reasonable
method, in accordance with any intention of the obligor
manifested at or beforethe time of payment; or
(3) intheabsenceof an agreement toareasonablemethod and
a timely manifestation of the obligor's intention, in the
following order:
(A) To obligationsthat are not secured.
(B) If more than one (1) obligation is secured, to
obligations secured by purchase-money security interests
in the order in which those obligationswereincurred.

(f) A purchase-money security inter est doesnot loseitsstatusas
such, even if:

(1) the purchase-money collateral also secures an obligation
that isnot a purchase-money abligation;
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1 (2) collateral that is not purchase-money collateral also
2 secur esthe purchase-money obligation; or
3 (3) the purchase-money obligation has been renewed,
4 refinanced, consolidated, or restructured.
5 (g) A secured party claimingapurchase-money security inter est
6 has the burden of establishing the extent to which the security
7 interest isa purchase-money security interest.
8 Sec. 104. (a) A secured party hascontrol of adeposit account if:
9 (1) the secured party is the bank with which the deposit
10 account is maintained;
11 (2) the debtor, secured party, and bank have agreed in an
12 authenticated record that the bank will comply with
13 instructions originated by the secured party directing
14 disposition of thefundsin theaccount without further consent
15 by the debtor; or
16 (3) the secured party becomes the bank's customer with
17 respect to the deposit account.
18 (b) A secured party that hassatisfied subsection (a) hascontroal,
19 even if thedebtor retainstheright todirect thedisposition of funds
20 from the deposit account.
21 Sec. 105. A secured party hascontr ol of electronic chattel paper
22 if therecord or recordscomprising the chattel paper are created,
23 stored, and assigned in such a manner that:
24 (1) asingleauthoritative copy of therecord or recordsexists
25 which is unique, identifiable and, except as otherwise
26 provided in subdivisions (4), (5), and (6), unalterable;
27 (2) the authoritative copy identifies the secured party asthe
28 assignee of therecord or records;
29 (3) theauthoritative copy iscommunicated toand maintained
30 by the secured party or itsdesignated custodian;
31 (4) copies or revisions that add or change an identified
32 assignee of the authoritative copy can be made only with the
33 participation of the secured party;
34 (5) each copy of theauthoritative copy and any copy of a copy
35 isreadily identifiable as a copy that is not the authoritative
36 copy; and
37 (6) any revision of the authoritative copy is readily
38 identifiable as an authorized or unauthorized revision.
39 Sec. 106. (a) A person has control of a certificated security,
40 uncertificated security, or security entitlement as provided in
41 IC 26-1-8.1-106.
42 (b) A secured party has control of a commaodity contract if:
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(1) the secured party is the commodity intermediary with
which the commodity contract is carried; or

(2) the commodity customer, secured party, and commodity
intermediary have agreed that the commodity intermediary
will apply any valuedistributed on account of the commodity
contract as directed by the secured party without further
consent by the commodity customer.

(c) A secured party having control of all security entitlementsor
commodity contractscarried in asecuritiesaccount or commaodity
account has control over the securities account or commaodity
account.

Sec. 107. A secured party hascontrol of aletter-of-credit right
totheextent of any right to payment or performanceby theissuer
or any nominated person if the issuer or nominated person has
consented to an assignment of proceedsof theletter of credit under
IC 26-1-5.1-114(c) or otherwise applicablelaw or practice.

Sec. 108. (a) Except asother wiseprovided in subsections(c), (d),
and (e), a description of personal or real property is sufficient,
whether or not it is specific, if it reasonably identifies what is
described.

(b) Except asotherwise provided in subsection (d), adescription
of collateral reasonably identifiesthe collateral if it identifiesthe
collateral by:

(1) specificlisting;

(2) category;

(3) except as otherwise provided in subsection (e), a type of
collateral defined in IC 26-1;

(4) quantity;

(5) computational or allocational formula or procedure; or
(6) except as otherwise provided in subsection (c), any other
method, if the identity of the collateral is objectively
determinable.

(c) A description of collateral as™ all thedebtor'sassets' or " all
the debtor's personal property” or using words of similar import
does not reasonably identify the collateral.

(d) Except asotherwiseprovided in subsection (€), adescription
of asecurity entitlement, securitiesaccount, or commaodity account
issufficient if it describes:

(1) thecaollateral by thosetermsor asinvestment property; or
(2) the underlying financial asset or commadity contract.

(e) A description only by type of collateral defined in 1C 26-1is

an insufficient description of:
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1 (1) acommercial tort claim; or
2 (2) in a consumer transaction, consumer goods, a security
3 entitlement, a securities account, or a commodity account.
4 Sec. 109. (a) Except asotherwise provided in subsections(c) and
5 (d), thisarticle appliesto:
6 (1) atransaction, regar dlessof itsform, that createsa security
7 interest in personal property or fixturesby contract;
8 (2) an agricultural lien;
9 (3) a sale of accounts, chattel paper, payment intangibles, or
10 pr omissory notes,
11 (4) a consignment;
12 (5) a security interest arising under IC 26-1-2-401,
13 IC 26-1-2-505, IC 26-1-2-711(3), or 1C 26-1-2.1-508(5), as
14 provided in IC 26-1-9.1-110;
15 (6) a security interest arising under 1C 26-1-4-210 or
16 IC 26-1-5.1-118; and
17 (7) atransfer of an interest or aclaim in contractual right of
18 a person to receive commissions or other compensation
19 payable by an insurer (asdefined in IC 27-1-2-3).
20 (b) The application of this article to a security interest in a
21 secured obligation isnot affected by the fact that the obligation is
22 itself secured by atransaction or interest towhich thisarticledoes
23 not apply.
24 (c) Thisarticledoes not apply to the extent that:
25 (1) a statute, regulation, or treaty of the United States
26 preemptsthisarticle; or
27 (2) therightsof atransfereebeneficiary or nominated person
28 under a letter of credit areindependent and superior under
29 IC 26-1-5.1-114.
30 (d) Thisarticle does not apply to:
31 (1) alandlord'slien, other than an agricultural lien;
32 (2) alien, other than an agricultural lien, given by statute or
33 other ruleof law for servicesor materials, but | C 26-1-9.1-333
34 applieswith respect to priority of thelien;
35 (3) an assignment of a claim for wages, salary, or other
36 compensation of an employee;
37 (4) asale of accounts, chattel paper, payment intangibles, or
38 promissory notesaspart of a sale of thebusiness out of which
39 they arose;
40 (5) an assignment of accounts, chattel paper, payment
41 intangibles, or promissory notes that is for the purpose of
42 collection only;
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1 (6) an assignment of aright to payment under acontract toan
2 assigneethat isalso obligated to perform under the contract;
3 (7) an assignment of a single account, payment intangible, or
4 promissory notetoan assigneein full or partial satisfaction of
5 a preexisting indebtedness;
6 (8) a transfer of an interest in or an assignment of a claim
7 under a policy of insurance, other than a transfer described
8 in subsection (a)(7), or an assignment by or to a health-care
9 provider of a health-care-insurance receivable and any
10 subsequent assignment of the right to payment, but
11 IC 26-1-9.1-315 and IC 26-1-9.1-322 apply with respect to
12 proceeds and prioritiesin proceeds;
13 (9) an assignment of aright represented by ajudgment, other
14 than a judgment taken on a right to payment that was
15 collateral;
16 (10) aright of recoupment or set-off, but:
17 (A)1C 26-1-9.1-340applieswith respect totheeffectiveness
18 of rightsof recoupment or set-off against deposit accounts,
19 and
20 (B) I1C 26-1-9.1-404 applies with respect to defenses or
21 claims of an account debtor;
22 (11) the creation or transfer of an interest in or lien on real
23 property, including alease or rentsthereunder, except tothe
24 extent that provision ismadefor:
25 (A) liens on real property in IC 26-1-9.1-203 and
26 IC 26-1-9.1-308;
27 (B) fixturesin 1C 26-1-9.1-334;
28 (C) fixture filings in I1C 26-1-9.1-501, IC 26-1-9.1-502,
29 IC 26-1-9.1-512, I C 26-1-9.1-516, and | C 26-1-9.1-519; and
30 (D) security agreements covering personal and real
31 property in 1C 26-1-9.1-604;
32 (12) an assignment of a claim arising in tort, other than a
33 commercial tort claim, but IC 26-1-9.1-315 and
34 I C 26-1-9.1-322 apply with respect to proceedsand priorities
35 in proceeds,
36 (13) an assignment of a deposit account in a consumer
37 transaction, but 1C 26-1-9.1 and I C 26-1-9.1-322 apply with
38 respect to proceeds and prioritiesin proceeds;
39 (14) the creation, perfection, priority, or enforcement of a
40 security interest created by the state, another state, or a
41 foreign country, or a gover nmental unit of the state, another
42 stateor aforeign country; or
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(15) a pledge of revenues, other money, or property made
under 1C 5-1-14-4.

Sec. 110. A security interest arising under 1C 26-1-2-401,
IC 26-1-2-505, | C 26-1-2-711(3), or | C 26-1-2.1-508(5) issubject to
this article. However, until the debtor obtains possession of the
goods:

() the security interest is enforceable, even if
| C 26-1-9.1-203(b)(3) has not been satisfied;

(2) filingisnot required to perfect the security interest;

(3) therights of the secured party after default by the debtor
aregoverned by IC 26-1-2 or I1C 26-1-2.1; and

(4) thesecurity interest haspriority over aconflictingsecurity
interest created by the debtor.

Sec. 201. (a) Except asotherwiseprovided in | C 26-1, a security
agreement is effective according to its terms between the parties,
against purchasersof the collateral, and against creditors.

(b) A transaction subject to this article is subject to any
applicable rule of law that establishes a different rule for
consumers.

(c) In case of conflict between this article and a rule of law,
statute, or regulation described in subsection (b), the rule of law,
statute, or regulation controls. Failureto comply with a statute or
regulation described in subsection (b) hasonly theeffect thestatute
or regulation specifies.

(d) Thisarticle does not:

(1) validate any rate, charge, agreement, or practice that
violates a rule of law, statute, or regulation described in
subsection (b); or

(2) extend the application of the rule of law, statute, or
regulation to atransaction not otherwise subject to it.

Sec. 202. Except as otherwise provided with respect to
consignments or sales of accounts, chattel paper, payment
intangibles, or promissory notes, theprovisionsof thisarticlewith
regardtorightsand obligationsapply whether titleto collateral is
in the secured party or the debtor.

Sec. 203. (a) A security interest attaches to collateral when it
becomes enforceable against the debtor with respect to the
collateral, unless an agreement expressly postpones the time of
attachment.

(b) Except asotherwise provided in subsections (c) through (i),
a security interest is enforceable against the debtor and third
partieswith respect to the collateral only if:
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(1) value has been given;

(2) the debtor has rights in the collateral or the power to

transfer rightsin the collateral to a secured party; and

(3) one (1) of the following conditionsis met:
(A) Thedebtor hasauthenticated asecurity agreement that
providesadescription of the collateral and, if the security
interest coverstimber to be cut, a description of the land
concer ned.
(B) Thecollateral isnot acertificated security and isinthe
possession of the secured party under IC 26-1-9.1-313
pursuant to the debtor's security agreement.
(C) Thecollateral is a certificated security in registered
form and the security certificate hasbeen delivered to the
secured party under 1C 26-1-8.1-301 pursuant to the
debtor's security agreement.
(D) The collateral is deposit accounts, electronic chattel
paper, investment property, or letter-of-credit rights, and
the secured party has control under IC 26-1-9.1-104,
IC 26-1-9.1-105, IC 26-1-9.1-106, or IC 26-1-9.1-107
pursuant to the debtor's security agreement.

(c) Subsection (b) is subject to IC 26-1-4-210 on the security
interest of a collecting bank, 1C 26-1-5.1-118 on the security
interest of a letter-of-credit issuer or nominated person,
IC 26-1-9.1-110 on a security interest arising under |C 26-1-2 or
IC 26-1-2.1,and | C 26-1-9.1-206 on secur ity inter estsin investment
property.

(d) A person becomesbound asdebtor by a security agreement
entered into by another person if, by operation of law other than
thisarticle or by contract:

(1) the security agreement becomes effective to create a
security interest in the person’s property; or

(2) the person becomesgenerally obligated for theaobligations
of theother person,includingtheobligation secured under the
security agreement, and acquires or succeeds to all or
substantially all of the assets of the other person.

(e) If a new debtor becomes bound as debtor by a security
agreement entered into by another person:

(1) the agreement satisfies subsection (b)(3) with respect to
existing or after-acquired property of the new debtor to the
extent the property isdescribed in the agreement; and

(2) another agreement is not necessary to make a security
interest in the property enforceable.
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(f) The attachment of a security interest in collateral givesthe
secured party therightsto proceedsprovided by | C 26-1-9-315and
isalso attachment of a security interest in a supporting obligation
for thecollateral.

(g9) The attachment of a security interest in aright to payment
or performance secured by a security interest or other lien on
personal or real property isalso attachment of a security interest
in the security interest, mortgage, or other lien.

(h) Theattachment of a security interest in a securitiesaccount
isalso attachment of asecurity interest in thesecurity entitlements
carried in the securities account.

(i) Theattachment of asecurity interest in acommodity account
isalsoattachment of asecurity interest in thecommaodity contracts
carried in the commodity account.

Sec. 204. (a) Except as otherwise provided in subsection (b), a
security agreement may createor providefor asecurityinterestin
after-acquired collateral.

(b) A security interest doesnot attach under aterm constituting
an after-acquired property clauseto:

(1) consumer goods, other than an accession when given as
additional security, unlessthe debtor acquiresrightsin them
within ten (10) days after the secured party givesvalue; or
(2) acommercial tort claim.

(c) A security agreement may providethat collateral secures, or
that accounts, chattel paper, payment intangibles, or promissory
notes are sold in connection with, future advances or other value,
whether or not the advances or value are given pursuant to
commitment.

Sec. 205. (a) A security interest is not invalid or fraudulent
against creditors solely because:

(1) thedebtor hastheright or ability to:
(A) use, commingle, or dispose of all or part of the
collateral, including returned or repossessed goods,
(B) collect, compromise, enforce, or otherwise deal with
collateral;
(C) accept thereturn of collateral or makerepossessions;
or
(D) use, commingle, or dispose of proceeds; or
(2) the secur ed party failstorequirethedebtor to account for
proceeds or replace collateral.

(b) Thissection doesnot relax therequirements of possession if

attachment, perfection, or enforcement of a security interest
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depends upon possession of the collateral by the secured party.

Sec. 206. (&) A security interest in favor of a securities
intermediary attachesto a person's security entitlement if:

(1) the person buys a financial asset through the securities
intermediary in atransactionin which thepersonisaobligated
topay thepurchasepricetothesecuritiesintermediary at the
time of the purchase; and

(2) thesecuritiesinter mediary creditsthefinancial asset tothe
buyer'ssecuritiesaccount beforethebuyer paysthesecurities
intermediary.

(b) Thesecurity interest described in subsection (a) securesthe
person's obligation to pay for the financial asset.

(c) A security interest in favor of a person that delivers a
certificated security or other financial asset represented by a
writing attachesto the security or other financial asset if:

(1) the security or other financial asset:
(A) in the ordinary course of business is transferred by
delivery with any necessary endor sement or assignment;
and
(B) isdeliver ed under an agr eement between personsinthe
businessof dealing with such securitiesor financial assets;
and

(2) the agreement callsfor delivery against payment.

(d) Thesecurity interest described in subsection (c) securesthe
obligation to make payment for the delivery.

Sec. 207. (a) Except as otherwise provided in subsection (d), a
secured party shall use reasonable care in the custody and
preservation of collateral in the secured party's possession. In the
case of chattel paper or an instrument, reasonable care includes
taking necessary steps to preserve rights against prior parties
unless otherwise agreed.

(b) Except asotherwise provided in subsection (d), if a secured
party has possession of collateral:

(1) reasonable expenses, including the cost of insurance and
payment of taxes or other charges, incurred in the custody,
preservation, use, or operation of the collateral are
chargeableto the debtor and are secured by the collateral;
(2) therisk of accidental lossor damageison thedebtor tothe
extent of a deficiency in any effective insurance cover age;
(3) thesecured party shall keep thecollateral identifiable, but
fungible collateral may be commingled; and

(4) the secured party may use or operate the collateral:
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(A) for thepurposeof preservingthecollateral or itsvalue;
(B) as permitted by an order of a court having competent
jurisdiction; or

(C) except in the case of consumer goods, in the manner
and to the extent agreed by the debtor.

(c) Except as otherwise provided in subsection (d), a secured
party having possession of collateral or control of collateral under
IC 26-1-9.1-104, IC 26-1-9.1-105, IC 26-1-9.1-106, or
IC 26-1-9.1-107:

(1) may hold as additional security any proceeds, except
money or funds, received from the collateral;

(2) shall apply money or fundsreceived from the collateral to
reduce the secured obligation, unlessremitted to the debtor;
and

(3) may create a security interest in the collateral.

(d) If the secured party is a buyer of accounts, chattel paper,
payment intangibles, or promissory notesor a consignor:

(1) subsection (a) does not apply unless the secured party is
entitled under an agreement:
(A) to charge back uncollected collateral; or
(B) otherwisetofull or limited recour seagainst the debtor
or asecondary obligor based on the nonpayment or other
default of an account debtor or other obligor on the
collateral; and
(2) subsections (b) and (c) do not apply.

Sec. 208. (a) This section applies to cases in which thereis no
outstanding secured obligation, and the secured party is not
committed to make advances, incur obligations, or otherwise give
value.

(b) Within ten (10) days after receiving an authenticated
demand by the debtor:

(1) asecured party having control of adeposit account under
IC 26-1-9.1-104(a)(2) shall send to the bank with which the
deposit account ismaintained an authenticated statement that
releasesthe bank from any further obligation to comply with
instructions originated by the secured party;
(2) asecured party having control of adeposit account under
IC 26-1-9.1-104(a)(3) shall:
(A) pay the debtor the balance on deposit in the deposit
account; or
(B) transfer the balance on deposit into a deposit account
in the debtor's name;
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1 (3) a secured party, other than a buyer, having control of
2 electronic chattel paper under IC 26-1-9.1-105 shall:
3 (A) communicate the authoritative copy of the electronic
4 chattel paper tothedebtor or itsdesignated custodian;
5 (B) if the debtor designates a custodian that is the
6 designated custodian with which the authoritative copy of
7 the electronic chattel paper ismaintained for the secured
8 party, communicate to the custodian an authenticated
9 recordreleasingthedesignated custodian from any further
10 obligation to comply with instructions originated by the
11 secured party and instructingthecustodian tocomply with
12 instructions originated by the debtor; and
13 (C) take appropriate action to enable the debtor or its
14 designated custodian to make copies of or revisionsto the
15 authoritative copy that add or change an identified
16 assignee of the authoritative copy without the consent of
17 the secured party;
18 (4) a secured party having control of investment property
19 under | C 26-1-8.1-106(d)(2) or IC 26-1-9.1-106(b) shall send
20 to the securities intermediary or commodity intermediary
21 with which the security entitlement or commodity contract is
22 maintained an authenticated record that releases the
23 securitiesintermediary or commodity inter mediary from any
24 further obligation to comply with entitlement orders or
25 directionsoriginated by the secured party; and
26 (5) a secured party having control of a letter-of-credit right
27 under IC 26-1-9.1-107 shall send to each person having an
28 unfulfilled obligation to pay or deliver proceeds of the letter
29 of credit to the secured party an authenticated release from
30 any further aobligation to pay or deliver proceedsof theletter
31 of credit to the secured party.
32 Sec. 209. (a) Except asotherwise provided in subsection (c), this
33 section appliesif:
34 (1) thereisno outstanding secured obligation; and
35 (2) the secured party is not committed to make advances,
36 incur obligations, or otherwise give value.
37 (b) Within ten (10) days after receiving an authenticated
38 demand by the debtor, a secured party shall send to an account
39 debtor that has received notification of an assignment to the
40 secured party as assignee under IC 26-1-9.1-406(a) an
41 authenticated record that releases the account debtor from any
42 further obligation to the secured party.
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(c) Thissection doesnot apply to an assignment constitutingthe
sale of an account, chattel paper, or payment intangible.

Sec. 210. (a) In this section the following definitions apply:

() "Request” means a record of a type described in
subdivision (2), (3), or (4).

(2) " Request for an accounting” meansar ecord authenticated
by a debtor requesting that the recipient provide an
accounting of theunpaid obligationssecur ed by collater al and
reasonably identifying the transaction or relationship that is
the subject of therequest.

(3) "Request regarding a list of collateral” means a record
authenticated by a debtor requesting that the recipient
approveor correct alist of what the debtor believesto bethe
collateral securing an obligation and reasonably identifying
the transaction or relationship that is the subject of the
request.

(4) "Request regarding a statement of account” means a
record authenticated by adebtor requestingthat therecipient
approve or correct a statement indicating what the debtor
believes to be the aggregate amount of unpaid obligations
secured by collateral as of a specified date and reasonably
identifying the transaction or relationship that isthe subject
of the request.

(b) Subject to subsections (c), (d), (e), and (f), a secured party,
other than abuyer of accounts, chattel paper, payment intangibles,
or promissory notes or a consignor, shall comply with a request
within fourteen (14) days after receipt:

() in the case of a request for an accounting, by
authenticating and sending to the debtor an accounting; and
(2) in the case of arequest regarding a list of collateral or a
request regarding a statement of account, by authenticating
and sending to the debtor an approval or correction.

(c) A secured party that claims a security interest in all of a
particular typeof collateral owned by thedebtor may comply with
arequest regarding alist of collateral by sending to the debtor an
authenticated record, including a statement to that effect within
fourteen (14) days after receipt.

(d) A personthat receivesarequest regardingalist of collateral,
claimsnointerest inthecollateral when it receivestherequest, and
claimed an interest in thecollateral at an earlier timeshall comply
with therequest within fourteen (14) daysafter receipt by sending
to the debtor an authenticated record:
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(1) disclaiming any interest in the collateral; and

(2) if known to therecipient, providing the name and mailing
address of any assignee of or successor to the recipient's
security interest in the collateral.

(e) A person that receives a request for an accounting or a
request regar ding a statement of account, claimsnointerest in the
obligations when the person receivesthe request, and claimed an
interest in the obligations at an earlier time shall comply with the
request within fourteen (14) days after receipt by sending to the
debtor an authenticated record:

(1) disclaiming any interest in the obligations; and

(2) if known to therecipient, providing the name and mailing
address of any assignee of or successor to the recipient's
interest in the obligations.

(f) A debtor isentitled without chargeto one (1) responseto a
request under this section during any six (6) month period. The
secured party may require payment of a charge not exceeding
twenty-five dollars ($25) for each additional response.

Sec. 301. Except as otherwise provided in 1C 26-1-9.1-303
through 1C 26-1-9.1-306, the following rules determine the law
gover ning per fection, theeffect of per fection or nonperfection, and
thepriority of a security interest in collateral:

(1) Except as otherwise provided in this section, while a
debtor is located in a jurisdiction, the local law of that
jurisdiction governs perfection, the effect of perfection or
nonperfection, and the priority of a security interest in
collateral.
(2) Whilecollateral islocated in ajurisdiction, thelocal law of
that jurisdiction gover nsper fection, theeffect of perfection or
nonperfection, and the priority of a possessory security
interest in that collateral.
(3) Except as otherwise provided in subdivision (4), while
negotiabledocuments, goods, instruments, money, or tangible
chattel paper islocated in ajurisdiction, thelocal law of that
jurisdiction governs:
(A) perfection of asecurity interest in thegoodsby filing a
fixturefiling;
(B) perfection of asecurity interest in timber tobecut; and
(C) the effect of perfection or nonperfection and the
priority of a nonpossessory security interest in the
collateral.
(4) Thelocal law of the jurisdiction in which thewellhead or
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minehead is located governs perfection, the effect of
perfection or nonperfection, and the priority of a security
interest in as-extracted collateral.

Sec. 302. Whilefarm productsarelocated in ajurisdiction, the
local law of that jurisdiction governs perfection, the effect of
per fection or nonperfection, and thepriority of an agricultural lien
on thefarm products.

Sec. 303. (a) This section applies to goods covered by a
certificateof title, even if thereisno other relationship between the
jurisdiction under whose certificate of title the goods ar e covered
and the goods or the debtor.

(b) Goods become covered by a certificate of titlewhen a valid
application for the certificate of title and the applicable fee are
delivered tothe appropriate authority. Goods ceaseto be covered
by a certificate of title at the earlier of the time the certificate of
title ceasesto be effective under thelaw of theissuing jurisdiction
or thetimethegoodsbecome cover ed subsequently by acertificate
of titleissued by another jurisdiction.

(c) Thelocal law of the jurisdiction under whose certificate of
title the goods are covered governs perfection, the effect of
perfection or nonperfection, and the priority of a security interest
in goods covered by a certificate of title from the time the goods
becomecover ed by thecertificate of titleuntil thegoodsceasetobe
covered by the certificate of title.

Sec. 304. (&) The local law of a bank's jurisdiction governs
perfection, the effect of perfection or nonperfection, and the
priority of asecurity interest in adeposit account maintained with
that bank.

(b) The following rules determine a bank's jurisdiction for
purposes of thispart:

(D) If an agreement between the bank and the debtor
governing the deposit account expressly provides that a
particular jurisdiction isthebank'sjurisdiction for purposes
of IC 26-1, that jurisdiction isthe bank'sjurisdiction.

(2) If subdivision (1) does not apply and an agreement
between the bank and its customer governing the deposit
account expressly providesthat theagreement isgover ned by
the law of a particular jurisdiction, that jurisdiction is the
bank'sjurisdiction.

(3) If neither subdivision (1) nor subdivision (2) applies, and
an agreement between the bank and its customer governing
the deposit account expressly provides that the deposit

HB 1326—L S 6756/DI 69+



80

1 account ismaintained at an officein aparticular jurisdiction,
2 that jurisdiction isthe bank'sjurisdiction.
3 (4) If none of the preceding subdivisions apply, the bank's
4 jurisdiction isthejurisdiction in which the officeidentified in
5 an account statement as the office serving the customer's
6 account islocated.
7 (5) If none of the preceding subdivisions apply, the bank's
8 jurisdiction is the jurisdiction in which the chief executive
9 office of the bank islocated.
10 Sec. 305. (a) Except asotherwise provided in subsection (c), the
11 following rules apply:
12 (1) Whileasecurity certificateislocated in ajurisdiction, the
13 local law of that jurisdiction gover ns perfection, the effect of
14 perfection or nonperfection, and the priority of a security
15 interest in the certificated security represented thereby.
16 (2) The local law of the issuer's jurisdiction as specified in
17 I C 26-1- 8.1-110(d) gover nsper fection, theeffect of perfection
18 or nonperfection, and the priority of a security interest in an
19 uncertificated security.
20 (3) Thelocal law of the securitiesintermediary'sjurisdiction
21 asspecifiedin | C 26-1-8.1-110(e) gover nsperfection, theeffect
22 of perfection or nonperfection, and the priority of a security
23 interest in a security entitlement or securities account.
24 (4) Thelocal law of thecommadity inter mediary'sjurisdiction
25 governs perfection, the effect of perfection or nonperfection,
26 and thepriority of asecurity interest in acommaodity contract
27 or commodity account.
28 (b) Thefollowing rulesdeter mine a commodity intermediary's
29 jurisdiction for purposes of thispart:
30 (1) I'f an agr eement between thecommodity intermediary and
31 commodity customer governing the commodity account
32 expressly provides that a particular jurisdiction is the
33 commodity intermediary's jurisdiction for purposes of
34 IC 26-1, that jurisdiction is the commodity intermediary's
35 jurisdiction.
36 (2) If subdivision (1) does not apply, and an agreement
37 between the commodity intermediary and commodity
38 customer governing the commodity account expressly
39 provides that the agreement is governed by the law of a
40 particular jurisdiction, that jurisdiction is the commodity
41 intermediary'sjurisdiction.
42 (3) If neither subdivision (1) nor subdivision (2) applies, and
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an agreement between the commodity intermediary and
commodity customer governing the commodity account
expressly providesthat thecommaodity account ismaintained
at an officeinaparticular jurisdiction, that jurisdictionisthe
commodity intermediary’'sjurisdiction.

(4) 1f noneof thepreceding subdivisionsapply, thecommodity
intermediary’s jurisdiction is the jurisdiction in which the
officeidentified in an account statement asthe office serving
the commodity customer's account islocated.

(5) If noneof thepreceding subdivisionsapply, thecommodity
intermediary’s jurisdiction is the jurisdiction in which the
chief executive office of the commaodity intermediary is
located.

(c) The local law of the jurisdiction in which the debtor is
located governs:

(1) perfection of asecurity interest in investment property by
filing;

(2) automatic perfection of a security interest in investment
property created by abroker or securitiesintermediary; and
(3) automatic perfection of asecurity interest in acommaodity
contract or commadity account created by a commodity
intermediary.

Sec. 306. (a) Subject to subsection (c), the local law of the
issuer'sjurisdiction or a nominated person'sjurisdiction governs
perfection, the effect of perfection or nonperfection, and the
priority of a security interest in a letter-of-credit right if the
issuer'sjurisdiction or nominated person'sjurisdiction isa state.

(b) For purposes of this part, an issuer's jurisdiction or
nominated person's jurisdiction is the jurisdiction whose law
governstheliability of theissuer or nominated per son with respect
to theletter-of-credit right asprovided in IC 26-1-5.1-116.

(c) This section does not apply to a security interest that is
perfected only under 1C 26-1-9.1-308(d).

Sec. 307. (a) In this section, " place of business® means a place
where a debtor conductsits affairs.

(b) Except as otherwise provided in this section, the following
rules deter mine a debtor'slocation:

(1) A debtor whoisan individual islocated at theindividual's
principal residence.

(2) A debtor that isan organization and hasonly one (1) place
of businessislocated at its place of business.

(3) A debtor that isan or ganization and hasmorethan one(1)
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place of businessislocated at its chief executive office.

(c) Subsection (b) appliesonly if a debtor's residence, place of
business, or chief executive office, as applicable, is located in a
jurisdiction whoselaw generally requiresinformation concer ning
the existence of a nonpossessory security interest to be made
generally availablein afiling, recording, or registration system as
a condition or result of the security interest's obtaining priority
over therights of alien creditor with respect to the collateral. If
subsection (b) does not apply, the debtor islocated in the District
of Columbia.

(d) A person that ceases to exist, have a residence, or have a
place of business continues to be located in the jurisdiction
specified by subsections (b) and (c).

(e) A registered organization that isorganized under thelaw of
astateislocated in that state.

(f) Except as otherwise provided in subsection (i), aregistered
organization that is organized under the law of the United States
and a branch or agency of a bank that isnot organized under the
law of the United States or a state arelocated:

(1) in the statethat the law of the United States designates, if
the law designates a state of location;

(2) in the state that the registered organization, branch, or
agency designates, if the law of the United States authorizes
theregistered organization, branch, or agency todesignateits
state of location; or

(3) in the District of Columbia, if neither paragraph (1) nor
paragraph (2) applies.

(9) A registered organization continues to be located in the
jurisdiction specified by subsection (e) or (f) notwithstanding:

(1) the suspension, revocation, forfeiture, or lapse of the
registered organization's status as such in itsjurisdiction of
organization; or

(2) thedissolution, windingup, or cancellation of theexistence
of the registered organization.

(h) The United Statesislocated in the District of Columbia.

(i) A branch or agency of abank that isnot organized under the
law of the United States or a stateislocated in the state in which
thebranch or agency islicensed, if all branchesand agenciesof the
bank arelicensed in only one state.

(j) Aforeignair carrier under theFederal Aviation Act of 1958,
as amended, is located at the designated office of the agent upon
which service of process may be made on behalf of thecarrier.
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(k) Thissection appliesonly for purposes of this part.

Sec. 308. (a) Except as otherwise provided in this section and
IC 26-1-9.1-309, a security interest is perfected if it has attached
and all of the applicable requirements for perfection in
IC 26-1-9.1-310 through IC 26-1-9.1-316 have been satisfied. A
security interest is perfected when it attaches if the applicable
requirements are satisfied befor e the security interest attaches.

(b) An agricultural lien is perfected if it has become effective
and all of the applicable requirements for perfection in
IC 26-1-9.1-310 have been satisfied. An agricultural lien is
perfected when it becomeseffectiveif theapplicablerequirements
are satisfied beforethe agricultural lien becomes effective.

(c) A security interest or agricultural lien is perfected
continuoudly if it isoriginally perfected by one method under this
articleand islater perfected by another method under thisarticle,
without an intermediate period when it was unperfected.

(d) Perfection of a security interest in collateral also perfectsa
security interest in a supporting obligation for the collateral.

(e) Perfection of a security interest in a right to payment or
performancealso perfectsasecurity interest in asecurity interest,
mortgage, or other lien on personal or real property securing the
right.

(f) Perfection of a security interest in a securities account also
perfects a security interest in the security entitlementscarried in
the securities account.

(g) Perfection of a security interest in acommaodity account also
perfectsa security interest in the commodity contractscarried in
the commaodity account.

Sec. 309. The following security interests are perfected when
they attach:

(1) A purchase-money security interest in consumer goods,
except as otherwise provided in 1C 26-1-9.1-311(b) with
respect to consumer goods that are subject to a statute or
treaty described in 1C 26-1-9.1-311(a).

(2) An assignment of accountsor payment intangibles which
doesnot by itself or in conjunction with other assignmentsto
the sameassigneetransfer asignificant part of theassignor's
outstanding accounts or payment intangibles.

(3) A sale of a payment intangible.

(4) A sale of a promissory note.

(5) A security interest created by the assignment of a
health-care-insurance receivable to the provider of the
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1 health-care goods or services.
2 (6) A security interest arising under I1C 26-1-2-401,
3 IC 26-1-2-505, | C 26-1-2-711(3), or 1C 26-1-2.1-508(5), until
4 the debtor obtains possession of the collateral.
5 (7) A security interest of a collecting bank arising under
6 IC 26-1-4-210.
7 (8) A security interest of an issuer or nominated person
8 arising under 1C 26-1-5.1-118.
9 (9) A security interest arising in the delivery of a financial
10 asset under 1C 26-1-9.1-206(c).
11 (10) A security interest in investment property created by a
12 broker or securitiesintermediary.
13 (11) A security interest in a commodity contract or a
14 commodity account created by a commodity intermediary.
15 (12) An assignment for the benefit of all creditors of the
16 transferor and subsequent transfers by the assignee
17 thereunder.
18 (13) A security interest created by an assignment of a
19 beneficial interest in a decedent's estate.
20 Sec. 310. (a) Except asotherwise provided in subsection (b) and
21 IC 26-1-9.1-312(b), a financing statement must befiled to perfect
22 all security interestsand agricultural liens.
23 (b) Thefiling of afinancing statement isnot necessary to perfect
24 a security interest:
25 () that is perfected under IC 26-1-9.1-308(d),
26 IC 26-1-9.1-308(e), I C 26-1-9.1-308(f), or | C 26-1-9.1-308(g);
27 (2) that isperfected under | C 26-1-9.1-309 when it attaches,
28 (3) in property subject to a statute, regulation, or treaty
29 described in I1C 26-1-9.1-311(a);
30 (4) in goodsin possession of a baileethat are perfected under
31 IC 26-1-9.1-312(d)(1) or IC 26-1-9.1-312(d)(2);
32 (5) in certificated securities, documents, goods, or instruments
33 which is perfected without filing or possession under
34 IC 26-1-9.1-312(e), I C 26-1-9.1-312(f), or |1 C 26-1-9.1-312(g);
35 (6) in collateral in the secured party's possession under
36 IC 26-1-9.1-313;
37 (7) in acertificated security which is perfected by delivery of
38 the security certificate to the secured party under
39 IC 26-1-9.1-313;
40 (8) in deposit accounts, electronic chattel paper, investment
41 property, or letter-of-credit rights which is perfected by
42 control under IC 26-1-9.1-314;
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(9) in proceedswhich is perfected under |C 26-1-9.1-315; or
(10) that is perfected under IC 26-1-9.1-316.

(c) If a secured party assigns a perfected security interest or
agricultural lien, a filing under this article is not required to
continue the perfected status of the security interest against
creditors of and transfereesfrom the original debtor.

Sec. 311. (a) Except asotherwise provided in subsection (d), the
filing of a financing statement is not necessary or effective to
perfect a security interest in property subject to:

(1) astatute, regulation, or treaty of the United Stateswhose
requirementsfor a security interest'sobtaining priority over
the rights of a lien creditor with respect to the property
preempt | C 26-1-9.1-310(a);

(2) any Indiana certificate-of-title statute covering
automobiles, trailers, mobile homes, boats, farm tractors, or
thelike, which providesfor asecurity interest tobeindicated
on the certificate as a condition or result of perfection; or
(3) a certificate-of-title statute of another jurisdiction which
provides for a security interest to be indicated on the
certificate as a condition or result of the security interest's
obtaining priority over the rights of a lien creditor with
respect to the property.

(b) Compliance with the requirements of a statute, regulation,
or treaty described in subsection (a) for obtaining priority over the
rights of a lien creditor is equivalent to the filing of a financing
statement under this article. Except as otherwise provided in
subsection (d), I1C 26-1-9.1-313, IC 26-1-9.1-316(d), and
IC 26-1-9.1-316(e) for goods covered by a certificate of title, a
security interest in property subject to a statute, regulation, or
treaty described in subsection (a) may be perfected only by
compliance with those requirements, and a security interest so
per fected remainsperfected notwithstandingachangein theuseor
transfer of possession of the collateral.

(c) Except as otherwise provided in subsection (d),
IC 26-1-9.1-316(d), and I C 26-1-9.1-316(e), duration and renewal
of perfection of asecurity interest perfected by compliancewiththe
requirements prescribed by a statute, regulation, or treaty
described in subsection (a) aregover ned by thestatute, regulation,
or treaty. In other respects, the security interest is subject to this
article.

(d) During any period in which collateral isinventory held for
saleor leaseby a person or leased by that per son aslessor, and that
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personisinthebusinessof selling or leasing goodsof that kind, this
section does not apply to a security interest in that collateral
created by that person asdebtor, but instead, thefiling provisions
of 1C 26-1-9.1-501 through I C 26-1-9.1-527 apply.

Sec. 312. (a) A security interest in chattel paper, negotiable
documents, instruments, or investment property may be perfected
by filing.

(b) Except as otherwise provided in IC 26-1-9.1-315(c) and
I C 26-1-9.1-315(d), for proceeds:

(1) asecurity interest in a deposit account may be perfected
only by control under 1C 26-1-9.1-314;

(2) and except asotherwise provided in 1C 26-1-9.1-308(d), a
security interest in a letter-of-credit right may be perfected
only by control under 1C 26-1-9.1-314; and

(3) a security interest in money may be perfected only by the
secured party'staking possession under |1C 26-1-9.1-313.

(c) Whilegoods arein the possession of a bailee that hasissued
a negotiable document covering the goods:

(1) a security interest in the goods may be perfected by
perfecting a security interest in the document; and

(2) a security interest perfected in the document haspriority
over any security inter est that becomesperfected in thegoods
by another method during that time.

(d) Whilegoodsarein the possession of a baileethat hasissued
a nonnegotiable document covering the goods, a security interest
in the goods may be perfected by:

(1) issuance of a document in the name of the secured party;
(2) the bailee's receipt of notification of the secured party's
interest; or

(3) filing asto the goods.

(e) A security interest in certificated securities, negotiable
documents, or instrumentsisperfected without filing or thetaking
of possession for a period of twenty (20) days from the time it
attaches to the extent that it arises for new value given under an
authenticated security agreement.

(f) A perfected security interest in a negotiable document or
goods in possession of a bailee, other than one that hasissued a
negotiable document for the goods, remains perfected for twenty
(20) dayswithout filing if the secured party makesavailableto the
debtor the goods or documents representing the goods for the
pur pose of:

(1) ultimate sale or exchange; or
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(2) loading, unloading, storing, shipping, transshipping,
manufacturing, processing, or otherwisedealingwith themin
amanner preliminary totheir sale or exchange.

(g9) A perfected security interest in a certificated security or
instrument remains perfected for twenty (20) days without filing
if the secured party deliversthe security certificate or instrument
to the debtor for the purpose of:

(1) ultimate sale or exchange; or
(2) presentation, collection, enforcement, renewal, or
registration of transfer.

(h) After thetwenty (20) day period specified in subsection (e),
(f), or (g) expires, perfection depends upon compliance with this
article.

Sec. 313. (a) Except as otherwise provided in subsection (b), a
secured party may perfect a security interest in negotiable
documents, goods, instruments, money, or tangible chattel paper
by taking possession of thecollateral. A secured party may per fect
asecurityinterestin certificated securitiesby takingdelivery of the
certificated securitiesunder |C 26-1-8.1-301.

(b) With respect to goods cover ed by a certificate of titleissued
by thisstate, a secured party may perfect a security interest in the
goods by taking possession of the goods only in the circumstances
described in | C 26-1-9.1-316(d).

(c) With respect to collateral other than certificated securities
and goodscover ed by adocument, asecur ed party takespossession
of collateral in the possession of aper son other than thedebtor, the
secured party, or alessee of the collateral from the debtor in the
ordinary cour se of the debtor's business, when:

(1) the person in possession authenticates a record
acknowledgingthat it holdspossession of thecollateral for the
secured party's benefit; or

(2) the person takes possession of the collateral after having
authenticated a record acknowledging that it will hold
possession of collateral for the secured party's benefit.

(d) If perfection of a security interest depends upon possession
of the collateral by a secured party, perfection occursnot earlier
thanthetimethesecured party takespossession and continuesonly
while the secured party retains possession.

(e) A security interest in a certificated security in registered
form is perfected by delivery when delivery of the certificated
security occurs under 1C 26-1-8.1-301 and remains perfected by
delivery until the debtor obtains possession of the security
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certificate.

(f) A person in possession of collateral is not required to
acknowledgethat it holds possession for a secured party's benefit.

(g) If a person acknowledges that it holds possession for the
secured party's benefit:

(1) the acknowledgment is effective under subsection (c) or
IC 26-1-8.1-301(a), even if the acknowledgment violates the
rightsof a debtor; and

(2) unlesstheper son otherwiseagreesor alaw other than this
article otherwise provides, the person does not owe any duty
to the secured party and is not required to confirm the
acknowledgment to another per son.

(h) A secured party having possession of collateral does not
relinquish possession by delivering the collater al to a person other
than the debtor or alessee of the collateral from the debtor in the
ordinary course of the debtor's business if the person was
instructed beforethedelivery or isinstructed contempor aneously
with the delivery:

(1) to hold possession of the collateral for the secured party's
benefit; or
(2) toredeliver the collateral to the secured party.

(i) A secured party does not relinquish possession, even if a
delivery under subsection (h) violates the rights of a debtor. A
person to which collateral is delivered under subsection (h) does
not owe any duty to the secured party and is not required to
confirm thedelivery toanother person unlessthe per son otherwise
agreesor law other than thisarticle otherwise provides.

Sec. 314. (a) A security interest in investment property, deposit
accounts, letter-of-credit rights, or electronic chattel paper may be
perfected by control of the collateral under IC 26-1-9.1-104,
IC 26-1-9.1-105, I C 26-1-9.1-106, or 1C 26-1-9.1-107.

(b) A security interest in deposit accounts, electronic chattel
paper, or letter-of-credit rights is perfected by control under
IC 26-1-9.1-104, IC 26-1-9.1-105, or I1C 26-1-9.1-107 when the
secured party obtains control and remains perfected by control
only whilethe secured party retains control.

(c) A security interest in investment property is perfected by
control under 1C 26-1-9.1-106 from the time the secured party
obtains control and remains perfected by control until:

(1) the secured party does not have control; and
(2) one of the following occurs:
(A)ifthecollateral isacertificated security, thedebtor has
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1 or acquires possession of the security certificate;

2 (B) if thecollateral isan uncertificated security, theissuer

3 has registered or registers the debtor as the registered

4 owner; or

5 (C) if thecollateral isa security entitlement, the debtor is

6 or becomesthe entitlement holder.

7 Sec. 315. (a) Except asotherwise provided in thisarticleand in

8 I C 26-1-2-403(2):

9 (1) a security interest or agricultural lien continues in
10 collateral notwithstanding sale, lease, license, exchange, or
11 other disposition thereof unlessthe secured party authorized
12 the disposition free of the security interest or agricultural
13 lien; and
14 (2) asecurity interest attachesto any identifiable proceeds of
15 collateral.

16 (b) Proceeds that are commingled with other property are
17 identifiable proceeds:

18 (1) if the proceeds are goods, to the extent provided by
19 IC 26-1-9.1-336; and

20 (2) if theproceedsar enot goods, totheextent that thesecured
21 party identifiestheproceedsby amethod of tracing, including
22 application of equitable principles, that is permitted under
23 law other than this article with respect to commingled
24 property of thetypeinvolved.

25 (c) A security interest in proceedsisaperfected security interest
26 if the security interest in the original collateral was perfected.

27 (d) A perfected security interest in proceeds becomes
28 unperfected on the twenty-first day after the security interest
29 attachesto the proceeds unless:

30 (1) thefollowing conditions ar e satisfied:

31 (A) A filed financing statement covers the original
32 collateral.

33 (B) Theproceedsarecollateral in which asecurity interest
34 may be perfected by filing in the office in which the
35 financing statement has been filed.

36 (C) The proceeds are not acquired with cash proceeds.
37 (2) the proceeds ar e identifiable cash proceeds; or

38 (3) thesecurity interest inthe proceedsisperfected other than
39 under subsection (c) when thesecurity interest attachestothe
40 proceeds or within twenty (20) daysther eafter.

41 (e) If afiled financing statement coversthe original collateral,
42 a security interest in proceeds which remains perfected under
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subsection (d)(1) becomes unperfected at the later of:
(1) when the effectiveness of the filed financing statement
lapses under IC 26-1-9.1-515 or is terminated under
IC 26-1-9.1-513; or
(2) thetwenty-first day after the security interest attachesto
the proceeds.

Sec. 316. (a) A security interest perfected pursuant tothelaw of
the jurisdiction designated in IC 26-1-9.1-301(1) or
I C 26-1-9.1-305(c) remains perfected until the earliest of:

(1) the time perfection would have ceased under the law of
that jurisdiction;

(2) the expiration of four (4) months after a change of the
debtor'slocation to another jurisdiction;

(3) the expiration of one (1) year after atransfer of collateral
to a person that thereby becomes a debtor and islocated in
another jurisdiction; or

(4) theexpiration of one (1) year after anew debtor located in
another jurisdiction becomesbound under | C 26-1-9.1-203(d).

(b) If a security interest described in subsection (a) becomes
perfected under thelaw of theother jurisdiction befor etheearliest
time or event described in that subsection, it remains perfected
thereafter. If thesecurity interest doesnot becomeperfected under
the law of the other jurisdiction beforethe earliest time or event,
it becomesunper fected and isdeemed never to havebeen per fected
asagainst a purchaser of the collateral for value.

(c) A possessory security interest in collateral, other than goods
covered by a certificate of title and as-extracted collateral
consisting of goods, remains continuously perfected if:

(1) thecollateral islocated in one (1) jurisdiction and subject
to a security interest perfected under the law of that
jurisdiction;

(2) thereafter the collateral is brought into another
jurisdiction; and

(3) upon entry intotheother jurisdiction, thesecurity interest
is perfected under the law of the other jurisdiction.

(d) Except as otherwise provided in subsection (e), a security
interest in goods cover ed by a certificate of titlewhich isperfected
by any method under the law of another jurisdiction when the
goods become covered by a certificate of title from this state
remains perfected until the security interest would have become
unperfected under the law of the other jurisdiction had the goods
not become so covered.

HB 1326—L S 6756/DI 69+



O©CoO~NOOOULDAWNPRE

-b-b-b0.)0.)0.)0.)0.)5§OJOJOJOJNNNNNNNNNNI—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘
NP, OONO O WNPOOWOONOOULA,WNRPOOO~NOOOUDMWDNEO

91

(e) A security interest described in subsection (d) becomes
unperfected as against a purchaser of the goods for value and is
deemed never to have been perfected asagainst a purchaser of the
goodsfor valueif theapplicablerequirementsfor perfection under
IC 26-1-9.1-311(b) or 1C 26-1-9.1-313 are not satisfied beforethe
earlier of:

(1) the time the security interest would have become
unperfected under the law of the other jurisdiction had the
goods not become covered by a certificate of title from this
state; or

(2) the expiration of four (4) months after the goods had
become so cover ed.

(f) A security interest in deposit accounts, letter-of-credit rights,
or investment property which is perfected under the law of the
bank'sjurisdiction, theissuer'sjurisdiction, anominated person's
jurisdiction, the securities intermediary's jurisdiction, or the
commodity intermediary's jurisdiction, as applicable, remains
perfected until the earlier of:

(1) the time the security interest would have become
unperfected under the law of that jurisdiction; or

(2) the expiration of four (4) months after a change of the
applicablejurisdiction to another jurisdiction.

(g) If a security interest described in subsection (f) becomes
perfected under thelaw of theother jurisdiction beforetheearlier
of thetimeor theend of the period described in that subsection, it
remains perfected thereafter. If the security interest does not
becomeperfected under thelaw of theother jurisdiction beforethe
earlier of that time or the end of that period, it becomes
unper fected and isdeemed never to have been perfected asagainst
a purchaser of thecollateral for value.

Sec. 317. (a) An unperfected security interest or agricultural lien
issubordinateto therights of:

(1) a person entitled to priority under IC 26-1-9.1-322; and
(2) a person that becomesallien creditor beforetheearlier of
thetimethe security interest or agricultural lien is perfected
or afinancing statement covering the collateral isfiled.

(b) Except as otherwise provided in subsection (g), a buyer,
other than a secured party, of tangible chattel paper, documents,
goods, instruments, or asecurity certificatetakesfreeof asecurity
interest or agricultural lien if the buyer gives value and receives
delivery of thecollater al without knowledgeof thesecurity inter est
or agricultural lien and beforeit is perfected.
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(c) Except as otherwise provided in subsection (g), a lessee of
goods takes free of a security interest or agricultural lien if the
lessee gives value and receives delivery of the collateral without
knowledge of the security interest or agricultural lien and before
it is perfected.

(d) A licensee of a general intangible or a buyer, other than a
secured party, of accounts, electronic chattel paper, general
intangibles, or investment property other than a certificated
security takes free of a security interest if the licensee or buyer
gives value without knowledge of the security interest and before
it is perfected.

(e) Except as otherwise provided in IC 26-1-9.1-320 and
IC 26-1-9.1-321, if aperson filesafinancing statement with respect
toapurchase-money security interest beforeor within twenty (20)
daysafter thedebtor receivesdelivery of thecollateral, thesecurity
interest takes priority over the rights of a buyer, lessee, or lien
creditor that arise between thetimethe security interest attaches
and thetime of filing.

Sec. 318. (a) A debtor that has sold an account, chattel paper,
payment intangible, or promissory note does not retain a legal or
equitableinterest in the collateral sold.

(b) For purposes of determining the rights of creditors of, and
purchasersfor value of an account or chattel paper from, adebtor
that hassold an account or chattel paper, whilethebuyer'ssecurity
interest isunperfected, thedebtor isdeemed tohaverightsandtitle
to the account or chattel paper identical to those the debtor sold.

Sec. 319. (a) Except asotherwise provided in subsection (b), for
purposes of determining therightsof creditorsof, and purchasers
for value of goods from, a consignee, while the goods are in the
possession of the consignee, theconsigneehasrightsand titletothe
goods identical to those the consignor had or had power to
transfer.

(b) For purposes of determining the rights of a creditor of a
consignee, law other than thisarticledeter minestherightsandtitle
of a consignee while goods are in the consignee's possession if,
under thispart, a perfected security interest held b