Introduced Version

HOUSE BILL No. 1537

DIGEST OF INTRODUCED BILL

Citations Affected: 1C 22-3-4-13; IC 22-3-7-27; IC 22-3-7-36.

Synopsis: Worker's compensation. Requires self-insured employers,
insurance carriers, and third party administratorsto report aninjury to
an employee to the worker's compensation board of Indiana by
electronic datainterchange by December 31, 1999, or withan approved
implementation plan providing for the ability to report by electronic
datainterchange not later than June 30, 2000. Provides that an appeal
of compensation due, continuance of payments, or the period for which
compensation should be paid must be made to the worker's
compensation board of Indianawithin 30 days of the date of theaward.
Provides that applications to the worker's compensation board of
Indianafor increased partial impairment are barred unlessfiled within
one year from thelast day for which compensation was paid. Provides
(Continued next page)

Effective: July 1, 1999.

Liggett

January 19, 1999, read first time and referred to Committee on Labor and Employment.

1999 IN 1537—LS 7175/DI 96+



Digest Continued

that an employer that does not join an employee injured in the course
of employment by another person in a suit for damages from another
person shall pay Its pro rata share of costs, reasonable expenses, and
attorney's fee of 25% if collected without a suit. Provides that an
employer that does not join an employee injured in the course of
employment by another person in a suit for damages from another
person shall pay itspro ratashare of costs, reasonabl e expenses, and an
attorney's fee of 33 1/3% if collected by a suit.
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Introduced

First Regular Session 111th General Assembly (1999)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Congtitution) isbeing amended, thetext of the existing provision will appear inthisstyletype,
additions will appear in this style type, and deletions will appear in this styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypeintheintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein this style type or this styte type reconcilesconflicts
between statutes enacted by the 1998 General Assembly.

HOUSE BILL No. 1537

A BILL FORAN ACT toamend thendianaCode concerning labor
and industrial safety.

Be it enacted by the General Assembly of the State of Indiana:

SECTION 1. IC 22-3-4-13 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1, 1999]: Sec. 13. (a) Every employer
shall keep arecord of all injuries, fatal or otherwise, received by or
claimed to have been received by his employeesin the course of their
employment. Within seven (7) days after the occurrence and
knowledge thereof, as provided in IC 22-3-3-1, of any injury to an
employee causing his death or his absence from work for more than
one (1) day, areport thereof shall be madein writing and mailed to the
employer's insurance carrier or, if the employer is self insured,
delivered to theworker's compensation board on btarksto be proctred
from the board for that purpese in the manner provided in
subsections (b) and (c). The insurance carrier shall matt deliver the
report to the worker's compensation board in the manner provided in
subsections (b) and (c) not later than seven (7) daysafter receipt of the
report or fourteen (14) days after the employer's knowledge of the
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injury, whichever is later. An employer or insurance carrier that fails
to comply with this subsection is subject to a civil penalty of fifty
dollars ($50), to be assessed and collected by the board. Civil penalties
collected under this section shall be deposited in the state general fund.

(b) All insurance carriers, companies who carry risk without
insurance, and third party administrators reporting accident
information to the board in compliance with subsection (a) shall:

(1) report the information using electronic data interchange
standards prescribed by the board no later than December 31,
1999; or
(2) in the alternative, the reporting entity shall have an
implementation plan approved by the board no later than
December 31, 1999, that provides for the ability to report the
information using electronic data interchange standards
prescribed by the board no later than June 30, 2000.
Prior to the December 31, 1999, and June 30, 2000, deadlines, the
reporting entity may continue to report accidents to the board by
mail in compliance with subsection (a).

(c) The report shall contain the name, nature, and location of the
business of the employer, the name, age, sex, wages, occupation of the
injured employee, the date and hour of the accident causing thealleged
injury, the nature and cause of the injury, and such other information
as may be required by the board.

fe} (d) A person who violates any provision of this article, except
IC 22-3-5-1 or IC 22-3-7-34(a) or | C 22-3-7-34(b), commitsaClass C
infraction. A person who violates |C 22-3-5-1 or IC 22-3-7-34(a) or
IC 22-3-7-34(b) commits a Class A infraction. The worker's
compensation board in the name of the state may seek relief from any
court of competent jurisdiction to enjoin any violation of this article.

ey (e) Thevenueof al criminal actionsunder thissectionliesinthe
county inwhich theemployeewasinjured. The prosecuting attorney of
the county shall prosecute all such violations upon written request of
the worker's compensation board. Such violations shall be prosecuted
in the name of the state.

ey (f) In an action before the board against an employer who at the
time of theinjury to or occupational disease of an employee had failed
to comply with IC 22-3-5-1 or |C 22-3-7-34(a) or 1C 22-3-7-34(b), the
board may award to the employee or the dependents of a deceased
employee:

(1) compensation not to exceed double the compensation
provided by this article;
(2) medical expenses; and
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(3) reasonable attorney feesin addition to the compensation and
medical expenses.
B (g) In an action under subsection (c) the court may:
(2) order theemployer to cease doing businessin Indianauntil the
employer furnishes proof of insuranceasrequired by 1C 22-3-5-1
and IC 22-3-7-34(a) or |C 22-3-7-34(b);
(2) require satisfactory proof of theemployer'sfinancial ability to
pay any compensation or medical expenses in the amount and
manner and when due as provided for in IC 22-3, for any injuries
which occurred during any period of noncompliance; and
(3) require the employer to deposit with the worker's
compensati on board an acceptable security, indemnity, or bond to
secure the payment of such compensation and medical expense
liabilities.
fey (h) The penalty provisions of subsection (€) shall apply only to
the employer and shall not apply for afailure to exact a certificate of
insurance under |C 22-3-2-14 or 1C 22-3-7-34(i) or |C 22-3-7-34(j).
SECTION 2. IC 22-3-7-27 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVEJULY 1, 1999]: Sec. 27. (a) If theemployer
and the employee or the employee's dependents disagree in regard to
the compensation payable under this chapter, or, if they have reached
such an agreement, which has been signed by them, filed with and
approved by the worker's compensation board, and afterward disagree
as to the continuance of payments under such agreement, or as to the
period for which payments shall be made, or as to the amount to be
paid, because of a change in conditions since the making of such
agreement, either party may then make an application to the board for
the determination of the mattersin dispute. When compensation which
is payable in accordance with an award or by agreement approved by
the board is ordered paid in alump sum by the board, no review shall
be had asin this subsection mentioned.
(b) The application making claim for compensation filed with the
worker's compensation board shall state the following:
(1) The approximate date of the last day of the last exposure and
the approximate date of the disablement.
(2) The general nature and character of the illness or disease
claimed.
(3) The name and address of the employer by whom employed on
the last day of the last exposure, and if employed by any other
employer after such last exposure and before disablement, the
name and address of such other employer or employers.
(4) In case of death, the date and place of death.
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(5) Amendments to applications making claim for compensation
which relate to the same disablement or disablement resulting in
death originaly claimed upon may be allowed by the board in its
discretion, and, in the exercise of such discretion, it may, in
proper cases, order atrial de novo. Such amendment shall relate
back to the date of the filing of the original application so
amended.

(c) Upon the filing of such application, the board shall set the date
of hearing, which shall be as early as practicable, and shall notify the
parties, in the manner prescribed by the board, of the time and place of
hearing. The hearing of all claims for compensation on account of
occupational disease shall be held in the county in which the last
exposure occurred or in any adjoining county, except when the parties
consent to ahearing el sewhere. Claimsassigned to an individual board
member that are considered to be of an emergency nature by that board
member, may be heard in any county within the board member's
jurisdiction.

(d) The board by any or al of its members shall hear the parties at
issue, their representatives, and witnesses, and shall determine the
disputein asummary manner. The award shall befiled with the record
of proceedings, and a copy thereof shall immediately be sent by
registered mail to each of the partiesin dispute.

(e) If an application for review is made to the board within twenty
{20} days after recetrving a eopy of an thirty (30) days from the date
of the award made by less than all the members, the full board, if the
first hearing was not held before the full board, shall review the
evidence, or, if deemed advisable, hear the parties at issue, their
representatives, and witnesses as soon as practicable, and shall make
an award and file the same with the finding of the facts on whichiitis
based and send a copy thereof to each of the partiesin dispute, in like
manner as specified in subsection (d).

(f) An award of the board by less than all of the members as
provided in this section, if not reviewed as provided in this section,
shall be final and conclusive. An award by the full board shall be
conclusive and binding unless either party to the dispute, within thirty
(30) days after receiving a copy of such award, appealsto the court of
appeals under the same terms and conditions as govern appeals in
ordinary civil actions. The court of appeals shall have jurisdiction to
review al questions of law and of fact. The board, of its own motion,
may certify questions of law to the court of appealsfor itsdecision and
determination. An assignment of errorsthat the award of thefull board
is contrary to law shall be sufficient to present both the sufficiency of
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thefactsfound to sustain the award and the sufficiency of the evidence
to sustain the finding of facts. All such appealsand certified questions
of law shall be submitted upon the date filed in the court of appeals,
shall beadvanced upon thedocket of the court, and shall be determined
at the earliest practicable date, without any extensionsof timefor filing
briefs. An award of thefull board affirmed on appeal, by the employer,
shall beincreased thereby five percent (5%), and by order of the court
may be increased ten percent (10%).

(g) Upon order of the worker's compensation board made after five
(5) days naticeis given to the opposite party, any party ininterest may
file in the circuit or superior court of the county in which the
disablement occurred a certified copy of the memorandum of
agreement, approved by the board, or of an order or decision of the
board, or of an award of thefull board unappeal ed from, or of an award
of the full board affirmed upon an appeal, whereupon the court shall
render judgment in accordance therewith and notify the parties. Such
judgment shall have the same effect and all proceedings in relation
thereto shall thereafter be the same as though such judgment has been
rendered in a suit duly heard and determined by the court. Any such
judgment of such circuit or superior court, unappeal ed from or affirmed
on appeal or modified in obedience to the mandate of the court of
appeals, shall be modified to conform to any decision of theindustrial
board ending, diminishing, or increasing any weekly payment under the
provisions of subsection (i) upon the presentation to it of a certified
copy of such decision.

(h) Inall proceedings before the worker's compensation board or in
a court under the compensation provisions of this chapter, the costs
shall be awarded and taxed as provided by law in ordinary civil actions
in the circuit court.

(i) The power and jurisdiction of the worker's compensation board
over each case shall be continuing, and, fromtimetotime, it may, upon
its own mation or upon the application of either party on account of a
change in conditions, make such modification or change in the award
ending, lessening, continuing, or extending the payments previously
awarded, either by agreement or upon hearing, as it may deem just,
subject to the maximum and minimum provided for in this chapter.
When compensation which is payablein accordance with an award or
settlement contract approved by the board is ordered paid in a lump
sum by the board, no review shall be had as in this subsection
mentioned. Upon making any such change, theboard shall immediately
send to each of the parties a copy of the modified award. No such
modification shall affect the previous award as to any money paid
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thereunder. The board shall not make any such modification upon its
own motion, nor shall any application therefor be filed by either party
after the expiration of two (2) years from the last day for which
compensation was paid under the origina award made either by
agreement or upon hearing, except that applications for increased
permanent partial impairment are barred unless filed within one (1)
year from the first last day for which compensation was paid. The
board may at any time correct any clerical error in any finding or
award.

(i) The board or any member thereof may, upon the application of
either party or upon its own motion, appoint a disinterested and duly
qualified physician or surgeon to make any necessary medical
examination of the employee and to testify in respect thereto. Such
physician or surgeon shal be alowed traveling expenses and a
reasonablefee, to befixed by the board. The fees and expenses of such
physician or surgeon shall be paid by the state only on specia order of
the board or a member thereof.

(k) The board or any member thereof may, upon the application of
either party or upon its own motion, appoint a disinterested and duly
qualified industrial hygienist, industrial engineer, industria physician,
or chemist to make any necessary investigation of the occupation in
which the employee alleges that he was last exposed to the hazards of
the occupational disease claimed upon, and testify with respect to the
occupational disease health hazards found by such person or persons
to exist in such occupation. Such person or persons shall be allowed
traveling expenses and a reasonabl e fee, to be fixed by the board. The
fees and expenses of such persons shall be paid by the state, only on
specia order of the board or a member thereof.

(1) Whenever any claimant misconceivesthe claimant'sremedy and
files an application for adjustment of aclaim under |C 22-3-2 through
IC 22-3-6 and it issubsequently discovered, at any timebeforethefinal
disposition of such cause, that the claim for injury or death which was
the basis for such application should properly have been made under
the provisions of this chapter, then the application so filed under
|C 22-3-2 through 1C 22-3-6 may be amended in form or substance or
both to assert a claim for such disability or death under the provisions
of thischapter, and it shall be deemed to have been so filed asamended
on the date of the original filing thereof, and such compensation may
be awarded as is warranted by the whole evidence pursuant to the
provisionsof thischapter. When such amendment is submitted, further
or additional evidence may be heard by the worker's compensation
board when deemed necessary. Nothing in this section contained shall
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be construed to be or permit awaiver of any of the provisions of this
chapter with referenceto notice or timefor filing aclaim, but notice of
filing of aclaim, if given or done, shall be deemed to be a notice or
filing of a claim under the provisions of this chapter if given or done
within the time required in this chapter.

SECTION 3. IC 22-3-7-36 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 36. (@) Whenever
disablement or death from an occupational disease arising out of and
in the course of the employment for which compensation is payable
under this chapter, shall have been sustained under circumstances
creating in some other person than the employer and not in the same
employ alegal liability to pay damagesin respect thereto, the injured
employee, or the employee's dependents, in case of death, may
commence legal proceedings against such other person to recover
damages notwithstanding such employer's or such employer's
occupational diseaseinsurance carrier's payment of, or liability to pay,
compensation under this chapter. In such case, however, if the action
against such other person is brought by the injured employee or the
employee'sdependentsand judgment i sobtai ned and pai d and accepted
and settlement is made with such other person, either with or without
suit, then from the amount received by such employee or dependents
there shall be paid to the employer, or such employer's occupational
disease insurance carrier, the amount of compensation paid to such
employeeor dependents, plusthe medical, hospital and nurses' services
and supplies and burial expense paid by the employer or such
employer's occupational disease insurance carrier, and the liability of
theemployer or such empl oyer'soccupational diseaseinsurancecarrier
to pay further compensation or other expenses shall thereupon
terminate, whether or not one (1) or al of the dependents are entitled
to share in the proceeds of the settlement or recovery and whether or
not one (1) or al of the dependents could have maintained the action
or claim for wrongful death.

(b) In the event such employee or the employee's dependents, not
having received compensation or medical, surgical, hospital, or nurse's
servicesand suppliesor death benefits, or such employer'soccupational
disease insurance carrier, shall procure ajudgment against such other
party for disablement or death from an occupational diseasearising out
of and in the course of the employment, which judgment is paid, or if
settlement is made with such other person, either with or without suit,
then the employer or such employer's occupational disease insurance
carrier shall have no liability for payment of compensation or for
payment of medical, surgical, hospital, or nurse's servicesand supplies
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or death benefits whatsoever, whether or not one (1) or al of the
dependents are entitled to share in the proceeds of settlement or
recovery and whether or not one (1) or all of the dependents could have
maintained the action or claim for wrongful death.

(c) Intheevent an empl oyee, or inthe event of theemployee'sdeath,
the employee'sdependents, shall procureafinal judgment against such
other person other than by agreement, for disablement or death from an
occupational diseasearising out of andinthecourse of the employment
and such judgment is for alesser sum than the amount for which the
employer or such employer's occupational disease insurance carrier is
liablefor compensation and for medical, surgical, hospital, and nurse's
services and supplies, as of the date the judgment becomes final, then
the employee, or in the event of the employee's death, the employee's
dependents, shall have the option of either collecting such judgment
and repaying the employer or such employer's occupationa disease
insurance carrier for compensation previously drawn, if any, and
repaying the employer or such employer's occupational disease
insurance carrier for medical, surgical, hospital, and nurse's services
and supplies previously paid, if any, and of repaying the employer or
such employer's occupational disease insurance carrier, the burial
benefits paid, if any, or of assigning all rights under said judgment to
theemployer or suchemployer'soccupational diseaseinsurancecarrier
and thereafter receiving all compensation and medical, surgical,
hospital, and nurse's services and supplies to which the employee, or
in the event of the employee's death, to which the employee's
dependents would be entitled if there had been no action brought
against such other party.

(d) If the employee or the employee's dependents agree to receive
compensation, because of an occupational diseasearising out of andin
the course of the employment, from the employer or such employer's
occupationa diseaseinsurance carrier, or to accept from the employer
or such employer's occupational disease insurance carrier by loan or
otherwise, any payment on account of such compensation or institute
proceedingsto recover the same, the said employer or such employer's
occupational disease insurance carrier shall have a lien upon any
settlement award, judgment, or fund out of which such employee might
be compensated from the third party.

(e) The employee, or in the event of the employee's death, the
employee's dependents, shall institute legal proceedings against such
other person for damageswithintwo (2) yearsafter said cause of action
accrues. If, after said proceeding iscommenced, the sameisdismissed,
theemployer or such employer'soccupational diseaseinsurancecarrier,
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having paid compensation or having become liable therefor, may
collect in their own name or in the name of the disabled employee, or
in the case of death, in the name of the employee's dependents, from
the other person in whom legal liability for damages exists, the
compensation paid or payable to the disabled employee or the
employee's dependents, plus such medical, surgical, hospital, and
nurse's services and supplies and buria expense paid by the employer
or such employer's occupational disease insurance carrier for which
they have become liable. The employer or such employer's
occupational disease insurance carrier may commence such action at
law for such collection against the other person inwhom legal liability
for damages exists, not later than one (1) year from the date said action
so commenced, has been dismissed, notwithstanding the provisions of
any statute of limitations to the contrary.

(f) If said employee, or in the event of the employee's death, the
employee'sdependents, shall fail toinstitutelegal proceedings, against
such other person for damages within two (2) years after said cause of
action accrues, the employer or such employer's occupational disease
insurance carrier, having paid compensation or having been liable
therefor, may collect in their own name or in the name of the disabled
employee, or in the case of the employee's death, in the name of the
employee's dependents, from the other person in whom legal liability
for damage exists, the compensation paid or payable to the disabled
employee or to the employee's dependents, plus the medical, surgical,
hospital, and nurse's services and suppliesand burial expenses, paid by
them or for which they have become liable, and the employer or such
employer'soccupational diseaseinsurance carrier may commencesuch
action at law for such collection against such other person in whom
legal liahility existsat any timewithin one (1) year from the date of the
expiration of the two (2) years when said action accrued to said
disabled employee or, in the event of the employee's death, to the
employee's dependents, notwithstanding the provisions of any statute
of limitations to the contrary.

(g9) In such actions brought as provided in this section by the
employee or the employee's dependents, the employee or the
employee's dependents shall, within thirty (30) days after such action
is filed, notify the employer or such employer's occupational disease
insurance carrier, by personal serviceor registered or certified mail, of
such fact and the name of the court in which suit is brought, filing
proof thereof in such action.

(h) If the employer does not join in the action within ninety (90)
days after receipt of the notice, then out of any actual money
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reimbursement received by the employer or such employer's
occupational disease insurance carrier pursuant to this section, they
shall pay their pro rata share of all costs and reasonably necessary
expenses in connection with such third party claim, action, or suit, and
to the attorney at law selected by the employee or the employee's
dependents, a fee of twenty-five percent (25%), if collected without
trrat suit, of the amount of benefits after the expenses and costs in
connection with such third party claim have been deducted therefrom,
and a fee of thirty-three and one-third percent (33 1/3%), if collected
after triet with suit, of the amount of such benefits after deduction of
the costs and reasonably necessary expenses in connection with such
third party claim, action, or suit. The employer may, within ninety (90)
days after receipt of notice of suit from the employee or the employee's
dependents, join in the action upon the employee's motion so that all
orders of court after hearing and judgment shall be made for the
employee's protection.

(i) No release or settlement of claim for damages by reason of such
injury or death, and no satisfaction of judgment in such proceedings
shall be valid without the written consent of both employer or such
employer'soccupational diseaseinsurancecarrier, and employee, or the
employee's dependents. However, in the case of the employer or such
employer's occupational disease insurance carrier, such consent shall
not be required where the employer, or such employer's occupational
disease insurance carrier has been fully indemnified or protected by
court order.
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