
C
o
p
y

 

1999 IN 1113—LS 6529/DI 101+

Introduced Version

HOUSE BILL No. 1113
_____

DIGEST OF INTRODUCED BILL

Citations Affected:   IC 8-23-7-1; IC 32-11-0.5; IC 32-11-1-2.1;
IC 32-11-1-6; IC 32-11-1.5-5; IC 32-11-2; IC 32-11-6-1; IC 32-11-7.

Synopsis:  Land valuation in eminent domain proceedings. Defines the
fair value of real property as 150% of the highest and best use of the
property. Provides that in a proceeding for the condemnation or
appropriation of property for public use, a person appointed to appraise
the property shall use the fair value of the property as the basis for
fixing the amount of compensation, damages, or benefits to be awarded
or assessed. Makes conforming amendments to Indiana Code
provisions governing eminent domain procedures in general. Makes
conforming amendments to Indiana Code provisions governing
eminent domain procedures for cities and towns, state government, and
the Indiana department of transportation.

Effective:  July 1, 1999.

Grubb 

January 6, 1999, read first time and referred to Committee on Agriculture, Natural
Resources and Rural Development.
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Introduced

First Regular Session 111th General Assembly (1999)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style type,
additions will appear in this style type, and deletions will appear in this style type.
  Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in  this  style  type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that adds
a new provision to the Indiana Code or the Indiana Constitution.
  Conflict reconciliation: Text in a statute in this style type or this style type reconciles conflicts
between statutes enacted by the 1998 General Assembly.

HOUSE BILL No. 1113

A BILL FOR AN ACT to amend the Indiana Code concerning
property.

Be it enacted by the General Assembly of the State of Indiana:

SECTION 1. IC 8-23-7-1 IS AMENDED TO READ AS FOLLOWS1
[EFFECTIVE JULY 1, 1999]: Sec. 1. Except as otherwise provided in2
this chapter, IC 32-11-1 and IC 32-11-7 applies apply to real property3
transactions conducted by the department.4

SECTION 2. IC 32-11-0.5 IS ADDED TO THE INDIANA CODE5
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE6
JULY 1, 1999]:7

Chapter 0.5. Definitions8
Sec. 1. The definitions in this chapter apply throughout this9

article.10
Sec. 2. "Fair value" has the meaning set forth in IC 32-11-7-2.11
SECTION 3. IC 32-11-1-2.1 IS AMENDED TO READ AS12

FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 2.1. (a) Definitions. For13
the purpose of this section:14

(1) "Owner" means the persons listed on the tax assessment rolls15
as being responsible for the payment of real estate taxes imposed16
on the property and the persons in whose name title to real estate17
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is shown in the records of the recorder of the county in which the1
real estate is located.2
(2) "Condemnor" means any person or entity authorized by this3
state to exercise the power of eminent domain.4

(b) As a condition precedent to filing a complaint in condemnation,5
and excepting any action pursuant to IC 8-1-13-19 (before its repeal),6
a condemnor may enter upon the property or interest therein as7
provided in this chapter, and shall at least thirty (30) days prior to filing8
such complaint make an offer to purchase the property, or interest9
therein, in the form prescribed in subsection (d). The offer shall be10
served personally or by certified mail upon the owner of the land or11
easement thereon, or his designated representative, for which12
condemnation is sought.13

(c) When the offer cannot be served personally or by certified mail,14
or if the owner or his designated representative cannot be found, notice15
of the offer shall be given by publication in a newspaper of general16
circulation in the county in which the real estate is located or in the17
county where the owner was last known to reside. The notice shall be18
in the following form:19

NOTICE20
TO: _________________, _____________________ (owner(s)),21
__________________________ (condemnor) needs your land for a22
______________________________________________ (description23
of project), and will need to acquire the following from you:24
________________________________________ (general description25
of land or interest to be acquired). We have made you a formal offer for26
this land (or interest) which is now on file in the Clerk's Office in the27
________ County Court House. Please pick up the offer. If you do not28
respond to this notice, or accept the offer by ____ (a date 30 days from29
1st date of publication) 19___, we shall file a suit to condemn the land30
or interest therein.31

_______________________32
Condemnor33

The condemnor shall file the offer with the clerk of the circuit court34
with a supporting affidavit that diligent search has been made and that35
the owner cannot be found. The notice shall be published twice; one (1)36
immediately and a subsequent publication at least seven (7) days and37
not more than twenty-one (21) days after the prior publication.38

(d) The offer to purchase shall be in the following form:39
UNIFORM LAND OR EASEMENT40

ACQUISITION OFFER41
____________ (condemnor) is authorized by Indiana law to obtain42
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your land or an easement across your land for certain public purposes.1
_____________ (condemnor) needs (your land) (an easement across2
your land) for a _____________________________ (brief description3
of the project) and needs to take __________________ (legal4
description of land or interest in land to be taken; the legal description5
may be made on a separate sheet and attached to this document if6
additional space is required).7
It is our opinion that the fair market value of the (property) (easement)8
we want to acquire from you is $ ____, and, therefore, _____________9
(condemnor) offers you $ _______ for the above described (property)10
(easement). You have twenty-five (25) days from this date to accept or11
reject this offer. If you accept this offer, you may expect payment in full12
within ninety (90) days after signing the documents accepting this offer13
and executing the easement, and provided there are no difficulties in14
clearing liens or other problems with title to land. Possession will be15
required thirty (30) days after you have received your payment in full.16
HERE IS A BRIEF SUMMARY OF YOUR OPTIONS AND17
LEGALLY PROTECTED RIGHTS:18

1. By law, _____________ (condemnor) is required to make a19
good faith effort to purchase (your property) (an easement across20
your property).21
2. You do not have to accept this offer.22
3. However, if you do not accept this offer, and we cannot come23
to an agreement on the acquisition of (your land) (an easement),24
_____________ (condemnor) has the right to file suit to condemn25
and appropriate the (land) (easement) in the county in which the26
real estate is located.27
4. You have the right to seek advice of an attorney, real estate28
appraiser or any other person of your choice on this matter.29
5. You may object to the public purpose and necessity of this30
project.31
6. If _____________ (condemnor) files a suit to condemn and32
appropriate (your land) (an easement), and the court grants its33
request to condemn, the court will then appoint three appraisers34
who will make an independent appraisal of the (land) (easement)35
to be appropriated.36
7. If we both agree with the court appraisers' report, then the37
matter is settled. However, if either of us disagrees with the38
appraisers' report to the court, either of us has the right to ask for39
a trial to decide what should be paid to you for the (land)40
(easement) condemned.41
8. If the court appraisers' report is not accepted by either of us,42
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then ______________ (condemnor) has the legal option of1
depositing the amount of the court appraisers' evaluation with the2
court. And if such a deposit is made with the court,3
_____________ (condemnor) is legally entitled to immediate4
possession of the (land) (easement). You may, subject to the5
approval of the court, make withdrawals from the amount6
deposited with the court. Your withdrawal will in no way affect7
the proceedings of your case in court, except that, if the final8
judgment awarded you is less than the withdrawal you have made9
from the amount deposited, you will be required to pay back to10
the court the amount of the withdrawal in excess of the amount of11
the final judgment.12
9. The trial will decide the full amount of damages you are to13
receive. Both of us will be entitled to present legal evidence14
supporting our opinions of the fair market value of the land or15
easement. The court's decision may be more or less than this16
offer. You may employ, at your cost, appraisers and attorneys to17
represent you at this time or at any time during the course of the18
proceeding described in this notice. (The condemnor may insert19
here any other information pertinent to this offer or required by20
circumstances or law).21
10. If you have any questions concerning this matter, you may22
contact us at:23
_________________________________________________24
_________________________________________________25
(full name, mailing and street address and phone of the26
condemnor)27
This offer was made to the owner(s):28
______________of________________,29
______________of________________,30
______________of________________,31
______________of________________,32
on the _____ day of ______ 19 ___,33

BY:34
_________________________35

(signature)36
_________________________37

(printed name and title)38
Agent of: _____________________39

(condemnor)40
If you decide to accept the offer of $ _____ made by41
_____________ (condemnor) sign your name below and mail42
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this form to the address indicated above. An additional copy of1
this offer has been provided for your file.2

ACCEPTANCE OF OFFER3
I (We), ______________, ______________, ___________,4
landowner(s) of the above described property or interest in5
property, hereby accept the offer of $ _______ made by6
_________ (condemnor) on this _____ day of _______, 19 ___.7

_______________________________________8
_______________________________________9
_______________________________________10
_______________________________________11
NOTARY'S CERTIFICATE12

STATE OF _______________ )13
)SS:14

COUNTY OF _____________ )15
Subscribed and sworn to before me this ____ day of16

__________, 19 ___.17
My Commission Expires: __________18

____________________________19
(Signature)20
____________________________21
(Printed) NOTARY PUBLIC22

(e) If the condemnor has a compelling need to enter upon land to23
restore utility or transportation services interrupted by disaster or24
unforseeable unforeseeable events, the provisions of Section 2.1(b),25
2.1(c), and 2.1(d) are waived for the purpose of restoration of utility or26
transportation services interrupted by such disaster or unforseeable27
unforeseeable events. However, the condemnor shall be responsible28
to the landowner for all damages occasioned by the entry, and the29
condemnor shall immediately vacate the land entered upon as soon as30
utility or transportation services interrupted by the disaster or31
unforseeable unforeseeable event have been restored.32

SECTION 4. IC 32-11-1-6 IS AMENDED TO READ AS33
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 6. Such appraisers shall34
take an oath that they have no interest in the matter and that they will35
honestly and impartially make such assessment. After being so sworn,36
the judge shall instruct said appraisers as to their duties as such and the37
measure of the damages and benefits if any they allow. They shall38
determine and report:39

(1) the fair market value of each parcel of property sought to be40
appropriated, and the fair value of each separate estate or interest41
therein;42
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(2) the fair market value of all improvements pertaining to the1
realty, if any, on the portion of the real estate to be condemned;2
(3) the damages, if any, to the residue of the land of such owner3
or owners to be caused by taking out the part sought to be4
appropriated; and5
(4) such other damages, if any, as will result to any persons or6
corporation from the construction of the improvements in the7
manner proposed by the plaintiff.8

In case the land is sought to be taken by the state or by a county, for a9
public highway or by a municipal corporation for a public use that10
confers benefits on any lands of the owner, the report shall also state11
the benefits which will accrue to each parcel of property, set opposite12
each description of the same, whether described in the complaint or13
not. In estimating the damages specified in subdivisions (1), (2), (3),14
and (4), no deduction shall be made for any benefits that may result15
from such improvement, excepting in case of a condemnation by the16
state or by a county, for a public highway or by a municipal corporation17
for public use, the benefits, if any assessed, shall be deducted from the18
amount of damage allowed, if any, under subdivisions (3) and (4); and19
the difference, if any, plus the damages allowed under subdivisions (1)20
and (2) shall be the amount of the award, but in no case shall the21
damage awarded be less than the damages allowed under subdivisions22
(1) and (2). Upon the trial of exceptions to such award by either party23
a like measure of damages shall be followed. For the purpose of24
assessing compensation and damages, the right thereto shall be deemed25
to have accrued at the date of the service of the notice provided in26
section 3 of this chapter, and its actual fair value, at that date, shall be27
the measure of compensation for all property to be actually taken and28
the basis of damages to property not actually taken but injuriously29
affected, except as to the damages stated in subdivision (4).30

SECTION 5. IC 32-11-1.5-5 IS AMENDED TO READ AS31
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 5. Upon the completion32
of the list and based on the fair value of each piece of property on33
the list, the works board shall award the damages sustained and assess34
the benefits accruing to each piece of property on the list. When the35
assessments or awards are completed, the works board shall have a36
written notice served upon the owner of each piece of property,37
showing the amount of the assessment or award, by leaving a copy of38
it at his last usual place of residence in the municipality or by39
delivering a copy to the owner personally. If the person is a40
nonresident, or if his residence is unknown, then he shall be notified by41
publication in a daily newspaper of general circulation in the42
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municipality, once each week for three (3) successive weeks. The1
notices must also name a day, at least ten (10) days after service of2
notice or after the last publication, on which the works board will3
receive or hear remonstrances from persons with regard to the amount4
of their respective awards or assessments. Persons not included in the5
list of the assessments or awards and claiming to be entitled to them are6
considered to have been notified of the pendency of the proceedings by7
the original notice of the resolution of the works board.8

SECTION 6. IC 32-11-2-1 IS AMENDED TO READ AS9
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 1. Whenever the10
governor of the state of Indiana shall deem it necessary to acquire any11
real estate on which to construct any public buildings for the state of12
Indiana, or to acquire any real estate adjoining any of the lands of the13
state of Indiana on which buildings have been erected, he may order the14
attorney-general to commence an action in the name of the state of15
Indiana, in the circuit court of the county in which such real estate is16
situate, by petition, praying that appraisers be appointed to appraise the17
fair value of such real estate deemed necessary to be acquired for said18
public uses of said state.19

SECTION 7. IC 32-11-2-3 IS AMENDED TO READ AS20
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 3. Before entering upon21
their duties, said appraisers shall take and subscribe an oath that they22
will honestly appraise said real estate at its fair cash value and shall23
make a report of their appraisement within a time fixed by the court,24
and should said appraisers fail for any cause to make such report within25
said time so fixed, the court may extend the time or may appoint other26
appraisers.27

SECTION 8. IC 32-11-2-4 IS AMENDED TO READ AS28
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 4. When such report29
shall have been filed, any one of the parties defendant to said petition30
may, within a reasonable time fixed by the court, file exceptions to the31
same, alleging that the appraisement of said real estate, as made by said32
appraisers, is not the true cash fair value of the same, and a trial may33
be had thereon by the court, or before a jury, if asked by either party.34
Notice of filing of the appraisers' report shall be given by the clerk of35
the court to all known parties to the action and their attorneys of record36
by certified mail. Upon the trial of such exception, the court shall have37
the power to revise, correct, amend or confirm such appraisement in38
accordance with the finding of the court or verdict of the jury, and the39
court shall apportion the costs accruing in such proceedings as justice40
may require, and changes of venue may be had as in other cases.41

SECTION 9. IC 32-11-2-5 IS AMENDED TO READ AS42
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FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 5. When the fair value1
of said real estate shall have been finally determined by said court, the2
governor of the state of Indiana may provide for the amount so found,3
and may direct the auditor of the state of Indiana to draw a warrant on4
the state treasurer, to be paid out of any fund available, in favor of the5
clerk of the circuit court, who shall receive the money and hold it in6
court for the use of the owner or owners and other person or persons7
adjudged to be entitled thereto.8

SECTION 10. IC 32-11-6-1 IS AMENDED TO READ AS9
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 1. In proceedings for10
the condemnation or appropriation of property for public use brought11
by the state of Indiana, or by any commission, department or agency12
thereof; or by any county, township, city, town or taxing district, under13
any law of the state authorizing such proceedings and providing for the14
appointment of appraisers to view the property sought to be condemned15
or appropriated, and for the filing of reports by such appraisers fixing16
the amount of compensation, damages or benefits, as the case may be,17
any party to the proceedings, whether plaintiff or defendant, aggrieved18
by the assessment of compensation or damages, or by the fixing of the19
fair value of the property involved, or by the fixing of benefits, as set20
forth in such report, may file written exceptions thereto in the office of21
the clerk of the court in which the particular cause is pending, within22
ten (10) days after the filing of such report, and the cause shall23
thereafter further proceed to issue, trial and judgment as in civil actions24
in accordance with the provisions of the law not in conflict herewith,25
governing the procedure in eminent domain as defined in IC 32-11-1.26

SECTION 11. IC 32-11-7 IS ADDED TO THE INDIANA CODE27
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE28
JULY 1, 1999]:29

Chapter 7. General Applicability30
Sec. 1. This chapter applies to all proceedings for the31

condemnation or appropriation of property for public use brought32
by the state of Indiana, by any commission, department, or agency33
of the state, or by any county, township, city, town, or taxing34
district, under any law of the state authorizing the proceedings.35

Sec. 2. "Fair value" means one hundred fifty percent (150%) of36
the most probable price expressed in terms of money that real37
property would bring if the property were:38

(1) adapted to the highest and best use to which the property39
is capable of being used; and40
(2) exposed for sale in the open market in an arm's length41
transaction between a willing seller and a willing buyer.42
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Sec. 3. In a proceeding for the condemnation or appropriation1
of property for public use, a person appointed to appraise the2
property sought to be condemned or appropriated shall use the fair3
value of the property as the basis for fixing the amount of4
compensation, damages, or benefits to be awarded or assessed.5


